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AFTER the impreſſion of this Work was com- 
pleted, the Reports of Cates decided in I rinity Term, 


in the Court of Common Pleas, were publitned by 


Meſirs. Puller and Boſanquet, 

T hoſe Reports contain (page 44.) the very important caſe 
of Fowler v. Down; in which the Court delivered taeur opt - 
nions ſeriatim, that an uncertihicated bankrupt may mair - 
tain an ation of trover, for property acquired by him ſ:nce 
his bankruptcy. They alfo contain the caſe of Ligbum 
v. E:79s (page 82) relating to property left in poſicfiion of 
the bankrupt, as apparent owner within the ſtatute 21 7. 
IC. 19. /. 11. And Evans v. Gil (page $2) where the 
Court ſet a{tde a regular judgment, to let in the pica of 
bankruptcy ; there being no doubt of the commiſtion hav- 
ing fairly iſſued, and of the bankrupt baviog ſurrendered. 
all his property. « 
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INTRODUCTORY 


4 word Bankrupt has been variouſly derived by 
different authors; Sir EDwAaRD CokE deriving 
it from bangue and route, which ſignifies a trace or tract ; 


ſo that, according to him, it means one whoſe bank is re- 


moved, and but a trace or mark left behind. But Mr. 


| Juſtice BLACKSTONE derives it from the word bancus or 


banque, which ſignifies the table or counter of a tradeſ- 
man, and ruptus, broken, denoting thereby one whoſe 
ſhop or place of trade is broken and gone; at the ſame 


_ time he takes notice of Sir EDwarD Coke's derivation, 


and further obſerves, that the title of the firſt Engl:;/h ſta 
tute concerning this offence © againſt ſuch as do make 
bankrupt,” is a literal tranſlation of the French idiom, 
qui font banque route. Perhaps it can, in no caſe, be leſs 
neceſfary to inveſtigate the etymology of a word, becauſe 
the whole ſyſtem of the bankrupt law is founded upon 
poſitive ſtatutes ; and no light can poflibly-be derived to 


\ the ſubject but what tends to elucidate the conſtruction of 


them. 
The laws of iarlend cautious of encouraging prodi- 
gality and extravagance, allow the benefit of the bank- 


Tupt ſtatutes.to none but aCtual traders ; but as trade can- 


not be carried on without mutual credit, the contraQing 


of debts to facilitate commerce, is not only juſtifiable, 


but neceflary; and if, by accidental calamities, a mer- 
chant or trader becomes incapable of diſcharging his own 
Yolo 'Þ B debts, 


4 Inſt, 277. 
Billinghirit 85, 


2 Black, Com, 
472+ 


34&3;3H8, 
Ce 4o 


2 Black, Com. 
474. | 
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3 Atk. 317. 
i Atk. 77. 
: - Ca. 275. 


$2. Ca. Cha. 
45: 46. 

x Atk. 209, 
2 Voſs 327. 


3 Atk. 88. 


Ex parte Slack. 


Ex parte Allen. 
1791. 
Ex parte 
Mogegridge. 
22d Dec. I79T. 
Coſts given in a 
caſe of fraud 
againſt an une 
certificated 
bankrupt 
Lock v. Brom- 
ley, 3 Vets 
Jun. 40 
1 Atk. _ 
Hankey v. 
Garret. 
In ch. 179%» 
Curtis v, 
Aſhton, 


gth Aug. 1791. 


INTRODUCTORY CHAPTER. 


debts, it is his misfortune, and not his fault. To the 
misfortune therefore of debtors, the law has given a com- 
paſhonate remedy, but denied it to their faults ; ſince at 
the ſame time that it provides for the ſecurity of com- 
merce, by enacting, that every trader may be declared a 


| bankrupt for the benefit of his creditors as well as him- 


ſelf, it has alſo, to diſcourage extravagance, declared, 
that no one ſhall be capable of being mede a bankrupt, 


| but a trader ; nor capable of recciving the full benefit of 
the ſtatutes, but an murtrious trader. 


By the bankrupt Ratutes, the Lord Chancellor exer- 
ciſes a ſuperintending and diſcretionary power, and may 
determine in a ſummary way; but notwithſtanding this, 
the court governs itſelf, by way of analogy, to the uſual 
and ordinary proceedings in the court of Chancery. But 
this power of the Chancellor to a in a ſummary way 
under a commiſſion of bankrupt is confined to tranſac- 
tions between he creditors, the bankrupt, and the afſig- 
Nees. 

An order cannot be re-heard for coſts. It being a ge- 
neral rule that no court permits. an appeal _ coſts 
only, 


No coſts are given upon a petition ain from the 
Judgment of the commiſſioners, where their determina=- 
tion appears to have been wrong, although the court may þ. 
have thought it neceſlary to dire& an iſſue or a trial at 
law. And it has in general been underſtood that coſts 


are not given againſt an uncertificated bankrupt ; but 


ſuch a rule cannot be conſidered as univerſal. 


Though the court can have no more power on a bill 
than on a petition, yet it is equally, if not more proper, 
that queſtions of importance ſhould be brought before 
the court by way of bill; and it is frequently neceſlary to 


adopt that mode of proceeding, to ſettle the demands of 
the creditors. 
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INTRODUCTORY CHAPTER. 


The Chancellor has power, upon a bankrupt petition, 
to ſend a caſe for the opinion of a court of law, and to di- 
re an ifſue to try any litigated queſtion, in which caſe 


 cofts generally follow the verdict at law, 


All the ats concerning bankrupts make but one ſyſtem 
of law, they are therefore to be taken together, and to be 
conſtrued favourably for the benefit of creditors, and to 
ſuppreſs fraud ; for though a bankrupt was formerly con- 


_ fidered merely in the light of a criminal, and therefore a 


ſtrict conſtruction might be expected, in conformity to 
the univerſal practice of deciding upon penal ſtatutes, at 


preſent the laws of bankruptcy are conſidered as laws cal- 


Cowp. 742 
x Atk. 139. 


x Burr . 474e 


2 Black. Com, 


07'S 


2 Black, Comes 
473. 


culated for the benefit of trade, and founded on principles 


of humanity, as well as juſtice. 


The firſt ſtatute noticing the crime of bankruptcy, was 
made againſt the Lombards, who, after they had made 


obligations to their creditors, ſuddenly eſcaped out of the 


& Inſt, 27). 


realm ; it was therefore enacted, «< That if any merchant 


« of the company acknowledge himſelf bound, in that 
&« manner, that then the company ſhall anſwer the debt ; 
&« fo that another merchant, who is not of the company, 
« ſhall not be thereby aggrieved nor impeached.” But 
the firſt ſtatute made concerning any Erglih bankrupts, 
was 34 Hen. 8. which has been much altered by 13 £1:z. 
and other ſubſequent ſtatutes; whereon the law of the 
following chapters is founded. 


B32 


Ch. i. 67 I -: 
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By order 14th 
February, 1774. 


Ex parte Par- 


. lons. IT. Atk. 72. 


Blackwell's caſe, 
2 Ch. Ca, 391, 


CHAP. 1. 


Sea. I. Of iffuing the Commiſſion. 
II. Effect of the Commiſſion, 
JII. Of the C/ts of iſſuing a Commiſſion. 


IV. Remedy where Commiſſion maliciouſly ſued out, 


V. Of a renewed Commiſſion. 
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To J- 1. C. 15. 1. 3. 17. 

ZIe ). Fe C. 19. (. 3. 15, 

5. G. 2.c. 30 1. .2% 25: $1: 44- 45. 
4. G. 3. c. 33. 1.1. 3. 


FEST AL 
_ Of 7ſſuing the Commiſſion. 


HE Lord Chancellor, Lord Keeper, or Lords 


Commiſſioners of the Great Seal, by the ſtatutes 
concerning bankrupts being authorized to iſſue a commil- 
ſion of bankrupt, when a creditor finds himſelf under the 
neceſſity of obtaining ſuch a commiſſion, he muſt proceed 
to ſtrike a docket ; which is done by making an affidavit 
of his debt, and executing a bond to the Great Seal. But 


this will not prevent the iſſuing of another commiſſion, | 


on the petition of another creditor ; unleſs the party ſtrik- 
ing the firſt docket ſeals his commiſſion in four days ex- 


_cluſive of the day of ſtriking the docket. Formeriy a 
praQtice of entering caveats in the Secretary of Bank- 


rupts-office prevailed, but they have fallen into diſuſe fince 
Lord Hardwicke expreſſed his diſapprobation of them, 


becauſe by that means an opportunity was given to per-_ 
"ſons againſt whom the commiſſion was to be taken out, to 
' make away with their effeQs. 


The commiſſion of bankrupt muſt be founded on a 
petition, which, when [upported by a proper affidavit of a 
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the ſolvent and ſurviving partner. 
" Tight they firſt produced a commiſſion againſt Marlar, 


Effect vf the Commiſſion, 


debt, and the creditor entering into a bond as direCted by 
the ſtatute, the Chancellor is bound to. grant; for the 
granting a commiſlion is not diſcretionary, but a matter 


of right. 


The affidavit made by the creditor on ſuing -out the 
commiſſion is general; nor does it mention the particu- 


| lars by which a bankrupt becomes indebted: 


$£ QT. I. 
_ Effet of the Commiſſion. 


A coMmiss10N of bankrupt is conſidered as a ſtatute 
execution, and when it has iflued and the party 1s de- 
clared a bankrupt, his death will not prevent the further 
execution of the commifion. $0 if there is a joint com- 


miſhon againſt two partners, though one of them ſhould 
die, the commiſſion may til] procent; but if one of the 


Joint traders be dead at the time of taking out the com- 
miſſion, it abates, and is abſoJutely void, becauſe they muſt 
be cach found bankrupt. And where a joint commiſſion 
is proſecuted, all the partners muſt be included, for a joint 
commiſſion again{t two of ſ:yeral partners cannot be ſuſ- 
tained, 

Therefore in an ation brought by Alan and others, 
as aflignees of Marlar, a bankrupt, together with Down, 


ſurviving partner of Pell, againſt Hartley and Francis, 


upon a bill of exchange due from the defendants to the 


houſe of Marlar, Pell, and Down, an objeftion was 


taken at the trial to the mode of proving the affignees 
of Marlar intitled to join in this action with . Down, 
To ſupport their 


Stewart, and B»yd, as partners z but that failed them, be- 


cauſe on the cvidence it appeared that the. commiſhon_ 
as to Boyd was fraudulent, he not having committed any 


The plaintiffs | 


act of bankruptcy but by contrivance. 
next prodifted a commiſſion againſt Zariar and Stewart 


B3 only ; 


5 


Ch. 1. f. 2. 
Co ——_—_ 
5 G. 2. C. JO» 
[. 234. 

1 Vern. 153» 


Ex parte Ward. 
1 Atk, 153. 


Blackwell's caſe, 
I Vern. 153» 


i}. 3.0 3% 

ſ. 17, 

Qu. If it is 
neceſſary that 
he ſhould be de- 


clared bankrupt, | 


Warrington 
v. Norton, 
Forreſt. 184. 
Syſt. Bankrupt 
Law, 44. 


Beaſly v. Beaſly, 
I Atk. 97. 


Allan v, Hart- 
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Ch. I. ſ. 2o 


Effect of the Commiſion, 


only; to which it was objected that there was no ſuch 
partnerſhip, the firm being arlar, Stewart, and Boyd. 
The plaintiffs then offered in evidence a plea in an 
action brought three years before upon the ſame bill 
againſt the preſent defendants, in which they had plead- 


ed that Marlar was a bankrupt, and therefore the ation 
not maintainable by Marlar, Pell, and Down. To this 


plea there had been a demurrer, but upon the argument 


the parties conſented that no judgment ſhould be given, 


and the plaintiffs diſcontinued. It was contended by 
the plaintiffs counſel, that the defendants having pleaded 
that Marlar became a bankrupt, and the demurrer hay- 
ing admitted that fact, it was evidence againſt the ſame 


defendants, being in truth their own allegation, Mr. 
Juſtice Buller, who tried the cauſe, nonſuited the plain=- 


tiffs. The court was moved to ſet aſide the nonſuit; 
and after hearing the arguments of counſel, Lord /ans- 
field ſaid, The plaintiffs claim as affignees, and to ſup- 
port their claim they ſet up two commiſſions. There 


is no doubt there may be a commiſſion againſt one 
- partner ſeparately, without making the reſt of the part- 
ners bankrupts. So there may be a commiſſion againſt 


all the partners in a houſe, and under ſuch commiſſions 
both the joint and ſeparate eſtate will be aſſigned, and 
the different claſſes of creditors will have the ſhares 
allotted to each. But the objection to one of the pre- 
ſent commiſſions is, that it was taken out againſt three 


partners, and only two are found to have committed acts | 


of bankruptcy. Such a commiſſion is void to all pur- 


_ Poſes, for it cannot be void as to one and valid as to the 


reſt, and no inſtance is cited to the contrary, The ob- 
jection to the other is, that it is a commiſſion againſt 
two of three partners. A commiſſion may be joint or 


ſeveral, but this is neither. On the ground of the plea, 


it appears that no judgment was given and no uſe made 


of the plea, There is no caſe to ſhew that the plead-. 


ings of counſel are evidence of the facts alledged, An 
— anſwer 
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Effect of the Commiſſion, 
anſwer in chancery is evidence, for there it is preſumed a 
man ſpeaks upon deliberation, what is true and upon 
oath ; but a bill is fictitious) it does not aver facts as 


true, but ſuggeſts them, and calls for anſwers to aſcertain 
them. It may be withdrawn or amended, and decides 


- nothing : let the rule for ſhewing cauſe why the nonſuit 


ſhould not be ſet afide be diſcharged. 

It was formerly the practice, where there were ſeveral 
partners, to take out ſeparate commiſſions againſt each, 
as well as a joint commiſſion ; but this has been fince 
diſcountenanced, it being the common courſe of the 


court, upon petition, to make an order, for the ſeparate 


creditors to come 'in and prove their debts under the 
Joint commiſſion, and that the aſfignees ſhould keep 
diſtinct accounts of the ſeveral eſtates. And this Lord 
Hardwicke ſaid might be done, becauſe the aſſignment in 
the caſe of a joint commiſſion is of the whole eſtate, 
But on the other hand, where ſeparate commiſſions are 
taken out againſt Joint traders, it appears formerly to 
have been the opinion that joint creditors could not 
prove their debts under the ſeparate commiſſion, except 
for the purpoſe of affenting to, or diflenting from the 


_ certificate z but that they muſt proceed to take out a 


joint commiſſion. But it ſeems now to be conſidered, 


that a joint commiſſion cannot legally be ſupported, 


while there is 'a ſeparate one ſubſiſting ; becauſe a 
trader having been declared a bankrupt, the whole of his 
property is aſſigned under the firſt commiſſion, and till 
he obtains his certificate, he 1s incapable of trading or 


contraCting for his own benefit. However, it is cer- 
tain, that in praCtice, joint commiſſions are taken out 
| after the parties have been declared bankrupts, under 
ſeparate commiſſions, by which means great expence is 


faved, and the joint effects diſpoſed to better advantage ; 
and, therefore, in a fair caſe, and where it can be made 
appear that the bankrupt's eſtate will be benefited by 

B&..: proſecuting 


7 


Ch. I. Cf. 2. 
Lone pmmcd 


In the matter of 
Simpſon. 
1 Atk. 138. 


Now done by a 
general order 
without peti. 
tion, 


Ex parteBaudier, 
i Atk. g8. 


Ex parte Cook, 
2 PF. W. $09. : 


1 Atk. 138. 
now decided 
that they may | 
prove. See 
infra. 


Martin v. 
O'Hara, Cowp. 
$24. 

Ex parte Proud- 
foot, 1 Atk. 
252. Davis 
Bankrupt Law, 


449, 


Ex parte Hard. | 
caſtle, 25th 
July, 1787. 


Ch. 1. 1. 3. 
Co nm 


Ex parte Hol- 
linſgworth, 22d 
December, 
1791s 


Ex parte Brown, 
+ Fee. 2 7 $ Jo 


Colts of the Commiſſion, 


proſecuting a joint commiffion, the Lord Chancellor, to 
make it valid, will ſuperſede'the prior ſeparate one. 


Since the determinations above referred to reſpecting 


the invalidity of a ſecond commiſſion againſt an uncer- 
tihicated bankrupt, confiderable doubt upon the point 


was ſuggeſted by Lord Chancellor Thurlow, founded 
upon the poſlibitity of the bankrupt's property being 


more than ſuflicient to fatisfy the creditors under the 


frſt commiſſion tvr cnty ſhillings in the pound. But the 
doctrine laid down in Atkins and Cowper has 1: tely 
been con:irmed by an expreſs Judgment, 


SE CT. 
Of the Cy/ls of ifſuing a Commiſſion, 


By the 5 G. 2. c. 30. /. 25. the petitioning creditor 
is directed, at his own coſts, to proſecute the.commiſhon 


_ until aflignees ſha)l be choſen, which coſts are to be. 


F.x parte 
Vincent, 24th 
March 1786. 


Ex parte Clarke 
and Cogan, 
2yth May 1739. 


aſcertained by the commiſſioners at the meeting for the 
choice of aflignees, and are to be paid by the aſſignees 
to the petitioning creditor out of the firſt money or. 


eftects received or collected by them under the commil- 


fon. But the direction of the ſtatute that the commilſ- 


ſioners ſhall ſettle the bill, is not held to be fo concluſive 
as to prevent the chancellor, upon petition, referring it to 
a maſter in chancery to tax, if upon the hearing there 
ſhould appear to be reaſonable objections againſt the 
allowances made by the commiſſioners. 

| Accordingly, in a petition by the ſolicitor and meſſen- 


ger to a commitſion awarded againſt Fames Haviland, 


it was ſtated that the commiſſioners had taxed and allow- 
ed the ſolicitor's bill of coſts, up to the time of the 
choice of aſfignees, at the ſum of 1037. $s.. and the 
meſflenger's bill, up to the ſame time, at the ſum of 
241. 10s. and made the uſual order upon the aflignees 


to pay taem, The petition further Rated, that the af» 


ſionees 
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' Coſts of the Commiſtion; 


fignees had colleted ſufficient to pay thoſe bills ; and 
prayed that the aſſignees might be ordered to pay the 
bills, tozether with the coſts of the application. The 
facts fiated in the petition were admitted by the affignees, 
but they infiſted that the commiſſioners had made im- 
proper allowances ; whereupon the bull was ordered to 
be taxed by a maſter. 

The maſter conceiving that he had no authority to tax 


the bill between the opening the commiſſion and the. 


choice of aſſignees, by his certificate of the. 7th Auguſt 
1789 certified, that after being attended by the parties, 
1t appeared that both the ſolicitor's and meſſenger's bills 
had been ſettled by the commiſſioners ; and therefore 


that he had not proceeded to tax the ſaid bills, as he had 


not conceived it to be the chancellor's intention that 


he ſhould do ſo, there not being any other account be- 
tween the petitioners and the bankrupt's eſtate, | 


Upon this certificate another petition was preferred, 
praying that the maſter might be direRted to proceed to 
tax the ſaid bills; when it was ordered, that it ſhould be 
referred back to the maſter to review his certificate, and 
to enquire into and ſee whether the ſeveral charges in 
the ſaid bill of coſts were reaſonable and proper, and 
ſuch as ought to haye been allowed by the commiſſion= 


Ch. I, ſ. 3» 


22d Marck, 
1790. 


ers under the commiſſion ; and in caſe the maſter ſhould 


find that any of the charges were not reaſonable and 
proper to be allowed, that he ſhould forthwith proceed 


to tax the ſaid bill of coſts, 


In purſuance of this order, the maſter taxed the ſo- 
licitor's bill at 75/. 17s, and the meſlenger's bill at 
19 /. 3s. The latter ſum the aſlignees paid without 


further oppoſition, and the former was upon another 


petition ordered to be paid, 


SECT, 


26th November, 
I79Is, | 


| i IO Remedp where Commiſſion, &:. 
\i | | 7 
| i  Ch.I.f.4 5. 
| | Remedy where Commiſſion maliciouſly ſued out. 
| 

j | | Brown v. NoTwITHSTANDING the /at. 5 G. 2. has provided 
Ft Chapman. © remedy againſt maliciouſly ſuing out commiſſions of 
wi 3 Burr, 1418. 

Ml Bonham's caſe, bankrupt, yet it is held not to take away the common 
Fi $ Rep. 121 Jaw remedy by an action for damages, but that the party 
"1s may proceed at law to obtain ſuch redreſs for the injury 
af he has ſuſtained as a jury think he is intitled to. Where 
Af a party elefts to abide by the remedy afforded by the 
BY ſatute, he muſt petition the Lord Chancellor to have 

Ti the bond aſſigned to him. It is however in the breaſt of 


,  _ the commiſſion ſuperſeded, either to dire& an inquiry 
| Exparte Gayter. before a Maſter of the damages ſuſtained by the bank- 

1 Atk. 144. 

y rupt, or a quantum damnificatus upon an iffſue at law; 
and after the damages are ſettled, the court may, for the 
better recovery thereof, order the bond to be afligned. 
But where the. caſe is attended with any flagrant circum- 


ſtances, the bond would be immediately aſſigned without 
further inquiry. 


[4 $:E CT. V. 
| _ _ Of a renewed Conmiſſin on. 


Ir more than two of the commiſſioners ſhould die, by 
which means there would not be a ſufficient number to 
execute it, or if the commiſſion ſhould be loſt, it muſt 
| be renewed ; upon which renewal only half the fees are 

paid, and the commiſſioners, under the renewed con:- 
miſſion proceed from that ſtage which was left : incom- 
plete by the former, 


4 —_ : 6 
> ELIE Ec 


the court where the bankruptcy is a doubtful caſe, and 


> _ $A? 26S SIR ES CW PR FC EI em; _Y Y Wo 


Cd Es 5 ts $$4tns 7 Wa 7 xy warty 


- » x: 
"0 
£3 
Wn 
bs 
F4 La, 
:5& 
W 
4y % 
SS 
= 
« 
SY 
* 
x 
Be 


He on dre a 5te 


CHAP: 11 


SeQ. I. Of the Debt to ſupport a Commiſſion, 
II. of the Petitioning Creditor having his Debtor 


in Execution. 
II. Petitioning Creditor cannot proceed at Law. 


i ——_—_ 
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9 © 5, 9» 
Of the Debt to ſupport a Commijnon, 


I EIIEnS” 


Tx E oetitiening creditor muſt have a 7:gal demand to 
the amount of 1007.; and if two creditors join in. 
petitioning for a commiſſion, their debts muſt be 150 /.; 


or if three or more join, they muſt be creditors for 200/. 
But a debt in equity will in no circumſtances be a foun- 


| dation for a commiſſion ; therefore if a legal demand is 


not in its own nature aſſignable, the aſſignee, notwith- 
ſtanding his equitable claim, cannot be a petitioning 


creditor. 
A debt at law, notwithſtanding the flatute of limitations 


has incurred, will ſupport a commiſſion in an a&tion 


azainſt third perſons: for the ſtatute does not extinguiſh 
the debt, but the remedy, and the leaſt hint will re- 


vive it. 
Indeed if the debtor himſelf alles on that ground to 


. ſuperſede the commiſſion, the caſe may be different ; but 
a debtor of the bankrupt's cannot avail himſelf of that 
defence to elude the Pn: of a juſt debt to the 


aſlignees, 
And accordingly Lord Mansfi ld, at n ſi 7 prius, ruled 


that the Ratute of limitatiogs does not prevent a creditor 
from 


It 


Ch. It. C x. 


Foreſt 244. 


2 Ch. Ca. 191. 
Ex parte 
Hylliard. 

1 Atk. 147. 

2 Vez. 407. 
Medlicot's caſe 
2 Stra. 899. 
Ex parte Lees 

1 P.W. 783. 
Swayne y, 
Wallinger, 

2 Stra. 746. 
contra Moſely, 
37. 
Quantock y. 
England, 

2 Black, 703. 


Moſely, ry 
Syſt. Bankrupt 
Lawks —_ 


Fowler v, 
Brown, fittings 
at Weſtminſter: 
after Michael- 
mas Term 1779. 


12 


Ci. 3. © io 


'Fhis is contra 
to the caſe in 
Moſely, 37- 


Creditor receive 
ing part of his 
debt after an 
at of bank- 
ruptcy to which 
he was privy, 
may {ti!l rake. 
out a commil- 
Hon, ſuch pay+ 
ment not being 
vaiids 

Stevens v. Shep- 
herd. 

6 T. Rep. 79 
Bickerdike y, 
Bollman, 

1 Term Rep. 
_: 


Of the Debt to ſupport a Commiſſion. 


from taking out a commiſſion of bankrupt, but extenes 
only to the remedies by action mentioned in the ſtatute, 


but does not extinguiſh the debt, or take away ”— other 


remedy. 
If a creditor takes a bill for his debt, which 1s draw: 
by the debtor upon a payee, who had not at that time, 


nor previous to the bill's becoming due, any effeCts of 
the drawer in his hands, this does not extinguiſh the 


original debt, although the creditor neglects to give no- 
_ tice of its being tifhonoured. 2S in the caſe of 

Bickerdike and another, aflignecs of Richard, a bank- 
rupt, againit Potiman. The act of bankruptcy was 
committed in the middle of A:5u/t, 1784, and in the ſame 


month the bankrupt was indebted to Greatrix and Co. 
the petitioning creditors, 115 /. 3s. Bd. On the 15th of. 
September, 1784, the bankrupt drew a bill for 20/7. on_ 


the defendant, who then and till the © time of the bank- 
« ruptcy, and of the bill becoming due, was a creditor 
« of the bankrupt,” payable to Greatr:ix and Co. two 
months after date, and paid the ſame to them, on account 
of their {aid debt, which bill was preſented for payment 


on the 18th of M:vember following, and diſhonoured ; 
no notice of the non-payment of the bill was given by 


Greatrix and Co, to the bankrupt, or left at his houſe ; 
Greatrix and Cz, received the bill at ZZanchefter, on the 


24th of Nevember, between the hours of eleven and 


twelve at noon, but the potit goes from London to dan- 
cheſter in three days ; the bankrupt then reſided at Man- 
chejter, but in general ſccreted himſelf, and particularly 


oN market Uays, after the 20th of November, on which 


Gay a commiſſion of bankrupt iflued againſt him, and 


he was declared a bankrupt at 4Zanch:/ter, under that 
commithon, in the afternoon of the 24th of November, 


but at what hour did not apnear, and that commiſſion 


was aitervares ſuperſeded, and another commiffion was 
ilucd on the petition of Greatrix and Co, The queſ- 
1207 for the opinion of the court was, whether the debt 


proved 


c Fa 
* , 
> _ a4 
OW 
"4 * 
"2 
- x 
$ K.- 
7 
2 2M 8 
x 
W *37 I's 
"ES 
08 x 
4+" MN > 
* > 
WO". 
"GE 
. - 88 
% 
b- 
Ron 
. + 
n *% \ 
; "73 
"WY 
y- K 
x WW 
OO 
bs xt 
. "W 
£ "wh 
by . 
" 


Wes tat be 
"6 13 fe 3s, £5 


ay co TCR TIF + 7 0 4. * oe” Sh 8 5, - ar ING 


© a - wy {He 1 gy : » mY 
: : $ y 2 oe re Es nt BET ery , SO OO OE WE OE OA EINE Or ETC OD OTE OF Mere . ſy 
4 " HE £ ot: Ste Fits £ Bon” oe "We Os 2a 7 2 4 *y SEM EE PS Ts RP POS THIS 5 10 NL. PT SS oe LE IIS. FEOen Tr, vT" 4 X a v0 IT other vt re” » oy 
n > X TIT + RT 3. DT SAT 2 OPS 9 O- CR A ee bf Fe 5g AER I SI EBs 6 7 = OL NL COL Cag, he LE ood Yea kk, Cd oe REIT Ed os x 7 83 SL IE ER oo 
+ » Po 1 BY OT Ps 6 ber: 0% F, iN - ” 4 bz " c YH 4 ENG 7 - > 4 5% e 45 L - £ Rt £28 he 5 Þ . 
4 44 MES "0's {ade REIT Y : WEE 4 ASE Yo : p< MEE 9% : LT a + - NE j- IS Was oT - YO WF $1 5 y 5. p 
BE et NN II 1 EI : >, Rents eo ering JOS : X: | * A p OR : : 


Df the Debt ts ſupport a Commillion. . 


proved-to be due to them utuder the circumſtances above- 
mentioned, was ſufficient to ſupport tiat commiſſion. 
Ajhhurſt, J.—As to the general rule, it has never 


been diſputed that the want of notice to the drawer, 


after the diſhonour of a bill, is tantamount to paym-2nt 


by him ; but that rule i3 not without exceptions, and 


particularly in the caſe mentioned by the plaintift's 


counſel, that notice is not neceſſary to be given where 


the drawer has no effes in the hands of the drawee, 
for it is a fraud in itſelf, and if that can'be proved, the 
notice may be diſpenſed with, In this caſe, it appears, 

that at the time of drawing the bill, the drawer ſo far 
from having any effects in the hands of the drawee, 
was actually indebted to him to a large amount. But 


_ even admitting this to be a general rule, without any 


exception, .it was certainly introduced for the benefit 


of the drawer. Now every rule may be waived by the 


perſon for whoſe benefit it is introduced. Under the 
circumſtances of the preſent caſe, the drawer muſt be 
conſidered as having waived this benefit, becauſe the 


commiſſon is founded on that creditor's debt, ketween 


whom and the drawer this tranſaction has happened, 
and his ſubmitting to it is a waiver of the want of no- 
tice, and an admiſſion of . the debt, which admiſſion, the 
aſignees have ſubſequently confirmed by bringing this 
action. Theretore, I think, that as the bankrupt him- 
ſelf has not choſen to take advantage of it by moving 


_ to ſuperſede the commiition, it does not now lie in the 


mouth of a third perſon to do fo, 


Buller, J.—The laſt point may be laid intirely out of 
the caſe, becauſe, unleſs the objection be weil founded in 


the caſe of the bankrupt himſelf, it is immaterial to con- 
{11der how far it was competent for a third perſon to 
take advantage of it. The caſe of Druantoick and Enx- 


I 
Ch, IL. L. Is 
\ IR 


See caſes as ta 
the Qatute of 
limitations, 


ante, It. 


land does not apply, there the queſtion was, whether the _ 


third perſon ſhould be permitted to avail himſelf of the 
ſtatute of limitations 3 mere might be a good reaſon for 
| the 


14 


Ch. II. ſ. x. 


Conn mn 


Df the Debt to ſupport a Commiſſion. 


the difallowing it in that caſe, becauſe the debt ſtil re- 
mained in conſcience. But here the queſtion 1s, whe- 
ther there was a ſufficient debt to ſupport the commiſ- 
fion at the time when it iſſued; the firſt point to be 
conſidered is, whether under theſe circumſtances it was 
neceſſary to give notice within as ſhort a time as could 
conveniently be done, that the bill was neither accepted 
or paid, I am of opinion, that no ſuch notice was ne- 


ceſlary. On the ſecond trial of the cauſe of Tindal and | 
Brown before me at Guildhall, the jury told me they 
found their verdict for the plaintift on- the ground, that 


it had not appeared from the evidence that any injury 
had ariſen to the party from want of notice ; in conſe- 


quence of which upon the ſubſequent trial, I told the 


Jury that when a bill was accepted it was prima facie 
evidence, that there were effects of the drawer in the 


| hands of the acceptor; the miſtake of the jury on the 


former occaſion had ariſen from their taking it for grant- 
ed that the drawer had not been injured by the want of 
notice, becauſe he had not proved it, whereas that proof 
lay on the plaintiff to produce. And upon my men- 


tioning this matter to the court, they thought that if 


there were no effects in the hands of the acceptor that 
would vary the queſtion very much; as the drawer could 
not be hurt. "The law requires notice to be given for 


| this reaſon, becauſe it is preſumed that the bill is drawn 


on the acceptor on account of his having effects of the 
drawer in his hands, and if he has notice that the bill is 
not accepted or not paid, he may withdraw them imme- 


Ciately ; but if he has no effeRs in the other's hands, 


then he cannot be injured for want of notice. Soon 


' after I ſat on this bench I tried a cauſe at Guildhall 


on a bill of exchange, which was either drawn or ac- 


cepted by a perſon reſiding in Holland, and a full ſpe- 


cial jury under my direCtions found a verdi& for the 
plaintiff, notwithſtanding no notice had been given to 
the drawer, of the bill's having been diſhonoured, be- 

_ cauſe 


Of the Debf to ſupport a Commiſſion, 


cauſe he had no effets in the hands of the perſon on 
whom the bill was drawn. "That verdict never was ob- 
jeRed to, and if it be proved on the part of the plaintiff 
that from the time the bill was drawn till the time it be- 
came duc, the drawer never had any effects of the 
drawee in his hands, I think notice to the drawer is not 
neceſſary, for he muſt know whether he had effects in 
the hands of the drawee or not, and if he had none, he 
had no right to draw upon him and to expect payment 
from him, nor can he be injured by the non-payment of 
the bill, or the want of notice that it has been diſhonour- 
ed, On theſe grounds, I think, the petitioning credi- 


tor's debt was fufficient to ſupport the commiſſion ; be- 
fades, in the preſent caſe, as the plaintiffs counſel have 


truly argued, the queſtion is, not whether an aCtion 


could be maintained on the bill itſelf, but whether the 
_ want of notice extinguiſhes the debt. As to which, the 
caſe is this, A. not having any effe&ts in C.'s hands, 


draws a bill of exchange for 100/, on him, in favour of 
B. for value received. Now if C. does not accept, and 
B. does not give notice to A. there is an end of the bill : 
then how does the caſe ſtand ? 4, has 100/. of BY's in 


| his hands without any conſideration, which therefore B. 
may undoubtedly recover in an aCtion for money had and 


received, 
It has beet determined, that a creditor, by notes bought 
in at IOs. in the pound, was a creditor for the full ſum, 


_ and might take out a commiſſion. 


A debt on account, though not liquidated, is a founda- 
tion for a commiſhon of bankrupt. 
If a tradeſman becomes ſecurity for another, it creates 


ſuch a debt that the creditor may take out a commiſſion. 


againſt the ſurety ; ſo a ſolicitor*s bill for fees will ſupport 
a commiſſion, and notwithſtanding an order obtained 
that the bill ſhould be taxed by a matter, and all pro- 
ceedings at law in the mean time ftaid; if the folicitor, 
whilſt the bill is under taxation, ſues out a commiſſion 

* | of 


I5 


Che Is £2 


Ex parte Lee, 
"Bf W, 782, 


Flower v. 
Herbert. 
2 Vel, 327s 


Heylor v. Hall, 
Palm. 325 


 Moſely 27, 


PR ——_— 
— ——-— 


16 


Ch. 11. f. rt. 
.V 


Ex parte Criſps 


xt Atk. 134. 


Criſpe v. Perrit, 


2 une 1743, 


Of the Debt to ſupport a Commiſſion; 
of bankrupt againſt his client, it has in one caſe been de- 
termined to be no contempt, nor a ſufficient cauſe to 
ſuperſede the commiſſion, becauſe the order of reference 
extends only to the bringing actions, and the common 
and ordinary proceedings. 


A debt-due from a partnerſhip, 1s a legal debt to ſup- 
port a ſeparate commiltion, 


As in the caſe of Criſpe v. Perritt, where it appeared 


that on the 1ſt of February, Perritt ſued out a commil- 


fion againſt //illiam Criſpe of Chelſea, dealer in wines 
and chapman, and on the 2d of the fame month he was 
declared a bankrupt by the acting commiſſioners. 

On the 15th of the ſaid month, Criſþe preferred his 
petition to the Lord Chancellor, alledging, that he was 
not indebted to Perritt on his ſeparate account above 


| 6]. but admitted he the ſaid Cryſpe, together with Edward. 


Burnaby and Fames Barbut, eſq. as co-partners of Rane- 
lagh Houſe, were all three jointly indebted to the ſaid 
Perritt for plaiſterers work, but he did not know in 
what ſum ; that he had not committed any aC&t of bank- 
ruptcy, and therefore prayed that the ſaid commiſſion 
might be ſuperſeded, os 20 

On the hearing, the Lord Chancallce dad, that - 
upon Criſpe's ——_ 100/, into the bank, in the name 
of the accountant-general, the major part of the com- 
miſfioners ſhould make a proviſional affignment of the 
{aid bankrupt's eſtate to an aſſignee to be appointed by 
them, and that the parties ſhould proceed to a trial at 
law in London, the then next £after term, or at the {:t- 
tings next after in the court of Common Pleas, in an 
action of trover to be brought by the ſaid Cri/pe againit 
luch aflignee for ſome part of the goods ſeized by virtuc 
of the faid commiſſion, and that all further proceedings 
under the ſaid commiſſion, except the making the faid 
alignment, ſhould be ſtayed until after the faid trial. 
'The proviſional alignment was accordingly made to the 
defendant Perritt, 
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Of the Debt to ſupport a Commiſſion. 
On the gth of Fune 1743, in purſuance of the faid 
order, the ation came on to: be tried before Lord Chief 


| Juſtice W/illes, when it was proved that the faid Crype 


TP: 
Ch. 11. C. r. 
Coonnngpmnmumnmnneg 


was a trader; and had committed an act of bankruptcy, and 


that he and his two partners, before the ſuing out the ſaid 


commiſſion, werejointly indebtedto the petitioner 7:lham 


Perritt in 4261. and it not being proved that the ſaid 
Criſpe owed the petitioners any ſeparate debt, Lord Chief 
Juſtice J/illes doubted whether a ſeparate commiſſion 


againſt one partner for a joint debt due from him and his. 


other partners could he regularly iſſued; and therefore 


directed a verdict to be found for the plaintiff, ſubject to 
the opinion of the Covirt of Common Pleas upon that 


point. The caſe was argued in the following Michaelmas 
term, and a ſecond time in Hilary, 


On the arguthent of the caſe it was principally inſiſted 


by Criſpe's counſel; that as an aRtion at law. did not lie, 


the commiſſion was irregular, and tliey defied the defend- 


ants to ſhew that ſuch a commiſhon was ever iſſued ; but 


on a ſecond argument; the following precedents were 


produced. TOY TT ; 

« 7Tohn and Patrick Crawford wete merchants and 
* co-partners, and became indebted to one Caruthers in 
i 12010. ibs. 8d. A commiſſion iflued againſt Patrick 
© only, on a debt due from him and partners. Caruthers 


« petitioned Lord Talbot, ſtating theſe facts, and that Patrick 


Ex parte Carug 


« had obtained his certificate, which was then lodged in 


* order to be paſſed by the Chancellor ; and for this ſup- 
« poſed irregularity tn the commiſſion it was prayed the 


 & certihcate might not be allowed. His Lordſhip de- 
« clared, that where one partner commits an ac of bank- 


« ruptcy, and the other not, a commiſhon will go againſt 
« him, for he owes the debt, and diſmiſſed the petition,” 

« Henry Hewett and William Ralphſon were merchants 

*® and partners, Hewett lived in London, and Ralphſon at 
«* Venice, and became juſtly indebted to Fohn Upton + 

« Hewett committed an aCt of bankruptcy, Upton ſtated 

 Vor. Il. C | « the 


Ex parte Upton, 


- 7 BM 


18 
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Dawe v. Holdſ- 
wortn. 
PealkesN. p. 64. 
Butcher v. Eaito. 
Noug!. 282, 
Megegot v, 
Mills. 

12 Mod. 159. 
Comb. 463. 

s Lord Rayrn. 
2387. Peuriz y. 
Daintry. 

x Sid. 41. 

i Veatr. 29. 
Anon. 1. Vent. 
5. Heylor v. 
Hall. Palm. 4325: 


Ex parte Mack- 


erneſs, 1 P,W. 
260. 
Ex parte James. 


\x9th June, 
$207. :1-P.W., 


610. 


Swaine Ve 
Nemattos. 2 


Nf rhe Debt to ſupport a Commiſſion. 
« the facts ſpecially to Lord Macclesfield, and obtained a 


« commiſſion again{t Hewett only.” | 
The Chief Juſtice was of opinion that the defendant's 
counſel had fully anſwered the challenge, and declared 


theſe two caſes were in point, and that a commſfion was to 


be conſidered as an execution, and not as an aft ; and after 


taking notice of the great inconvenience and prejudice it. 
would be to trade, in cafe ſuch commiſkons were not 


allowed, he by conſent of all the other judges pro- 
nounced judgment, and declared that the commiſſion was 
regularly iſſued, and that a verdict ſhould be entered up 
for the defendant. fd 


A fum awarded by arbitrators will ſupport a commiſſion 
notwithſtanding a bill aled to ſet aſide the award; for the 


arbitration bond 1s a debt at law, and binds the parties, 


unti] it is ſet afide for corruption or partiality, &c. And 


if a bill filed was a foundation to ſuperſede the bond, a 


perſon by filing a bill might at once fruſtrate the effec 


of the award, 
A creditor, before the party PID into trade, may on 


account of ſuch debt ſue out a commiſſion, but a creditor 


for a debt contracted after leaving off trade, cannot. But 


when a commillion 1s ſued out, thoſe creditors who have. 
become ſuch fince the quitting trade, may come in and 


ſhare the dividend with thoſe who were creditors before 
or during the trading, provided they are not barred by a 
prior act of bankruptcy. 

A creditor by bond payable at a fters day having ſued 
out 2 commiſſion of bankrupt before the time of payment 
Lord Chancellor Par#er ordered it to be ſuperſeded be- 
cauſe the money was not then due; but this, though 
good law at the time of the deciſion, has fince been al- 
tered by the 5 Geo. 2. c. 30. f. 22. which extends to all 
ſorts of bonds and ſecurities given on good confideration 
for the payment of money, notwithſtanding the preamble 
ſpeaks only of bonds given for goods in trade. 


Str. 1217, Chilton v. Whiſfen. 3. Wailf, 17. Statute extends to goods ſold on credit. 
Coclran 4. f,ov2y at N. P. cor. Lord Kenyon, 3d Tune 1760, Henbeſt ve Brown, Peakes 
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| bankruptcy. 


Of the Debt to ſupport a Commiſion, 


The executors of a bankrupt, unleſs the commiſſion 
azainſt his teſtator has been ſuperſeded, cannot take out a 
commiſtion for a debt due before the bankruptcy to the 
teſtator ; becauſe the debt veſted in his affignees, and con- 
ſequently the executor 1s not intitled to be the . 
creditor, 

If the debt of the petitioning creditor appears to have 
been contracted ſubſequent to a ſecret act of baakruptcy 
conmitted by the trader, no committon ought to be 
granted upon his petition, Accordingly, where it ap- 
peared that a man was a bankrupt in Fanuary 1724, and 
the debt of the petitioning creditor was a note dated in 
Se3:ember 1725, it was held to be a void commiſſion. But 
if a debt originally upon a ſimple contract is extinguiſhed 
by the creditor's accepting a bond after a ſecret a& of 
bankruptcy, it ſhall not operate as an extinguiſhment of 
the ſimple contract, fo as to deprive the creditor of his 
right to petition. 

Tais neceflity of the petitioning creditor having a legal 


I9 
Ch. IH. £ to 
cons pa_— — ws _ F:. 


Ex parte 
Goodwin. 


1 Atk, 100. 


Tamsv. Myttons 
2 Stra. 744s 


Ambroſe v. 
Clendon. 

2 Stra. 1042, 
Annaly 267. 
Blandford ve 
Foote. Cowps 
12S. 


debt due before any act of bankruptcy, ſeems alſo to be 


tacitly admitted by the reaſoning of the Judges in ſeveral 
caſes, where a queſtion has ariſen, whether an indor- 
ſce of a note made and negotiated before, but indorſed 
to the party after a ſecret a& of bankruptcy, is in- 
titied to be a petitioning creditor. Such a creditor 1s 
allowed to petition, becaule he ftands in the place of the 
indorier, and the debt 1s not created by the indorſement, 
but by the making of the note, waich was before the 
The authority of theſe caſes, and the rea- 
ſoning on them, has been acknowledged and confirmed 
by the court of King's Bench, in B:ng/cy v, Madaiſon. 
Where a note was given by the bankrupt in Jaruary, 


_ which became due in Zune, The att of bankruptcy was 


in O&eber following, and the indorſement in November. 
The indorſee of the note was petitioning creditor, and 

ſued out the commiſſion, 
It was contended, that at the time of the bankruptcy 
C 2 the 


Ex parte 


Thomas. 


i Atk. 73; 
2 Wilſon, 135- 


Bingley v. 
M addiſon. 
B. R. Mich, 


Term 1783. 


Drawer contracts 
a debt the mo- 
ment the bill is 
given. | 
Macarty v. 
Burrow. 


2 Stra, 949- 


20 Df the Debt to ſupport a Commiſſion, 


Ch.H. fr. the petitioning creditor had no debt, and therefore the 
commiſſion covid not be fupported. 

"The court obſerved, that this was a caſe in which the 
law of England allowed the affignment of a choſe in action. 
The debt payable to B. is afligned to D. 'I he conſe- 
quence ts, that the affignment lates to the original debt, 
and the aſſignee ſtands in his place. That the indorſee | 
always came in under the commiſſion, becauſe the in- L 
dorſement relates to the original debt. That it ſtood {2 
thus upon principle, and the caſes are clear, explicit, and * 
poſitive, and of the higheſt nature. The caſe in tne | 2 
2 Wilſon, 335. Common Pleas is a ſolemn opinion of the whole court. : 
"They therefore held the commiſfion valid. 
| But I cannot preſume to aſſert as a general principle, 
1 that the petitioning crediter's debt muſt be contracted 

before any act of bankruptcy, without laying before the 
reader the ſubſtance of a caſe which has been thought by. 
tome to overturn this doctrine, and to make the time 
when the petitioning creditor's debt accrued of no import- Z 
ance, provided in fact he was a creditor to the amount re- + 
| Graen $6. quired by the ſtatute. 'In the caſe to which I allude, the {4 
defendant became indebted to the plaintiff in 1730, and | 
afterwards committed an a&t of bankruptcy, upon which 
De Golls v. the plaintiff petitioned for and rook out a commitſton { 
| bas 243. Againſt him, | : 
In order to make void as many of his conveyances as 
poſſible, the creditors, on a bill hled, endeavoured to. T 
prove him a bankrupt as far backward as they could, and 2 
did actually prove, to the fatisfaction of the court, that he p 
committed an act of bankruptcy in the year 1726, which ©: 
zave riſe to a queſtion, whether the commiſſion of bank- £5 
rupt, and all that was done under it, was not wrong ? E: 

Lord Tatbet, after taking time to conſider, declared, 
that it was clear nobody but a creditor could take out a 
commiſiion of bankrupt againſt another, and that fuch ©? 
commiſſion muſt ifſue on the petition of ſome creditor, - 

; who 


Of the Debt ta ſupport a Commiſſian, © 


who could be relieved under it. But if the debt is ſub- 


ſequent to the act of bankruptcy, the credjtor cannot 


come in under the commiſſion, againſt the effes of the 
bankrupt, though the perſon of the bankrupt will himſelf 


be liable. Therefore his Lordſhip, thinking the com- 


miſſion il] founded, diſmiſſed the plaintiff's bill. 
Upon an appeal from this decree to the Houſe of Lords, 
a queſtion was put to the Judges, whether the commiſ- 


fion of bankrupt iſſued on the 20th November 1730, 


againſt 7ohn I/ard, on the petition of George Sureties, 
was good and valid in law? 
The Judges having had ſeveral days to conſider of this 


: queſtion, and having had two meetings upon it, all of 


them attended on the 23d February 1737, in the Houſe 
of Lords, and being agreed in opinion, the Lord Chief 
Fuſtice Lee ſaid, that as the commiſſion iſlued when the 
old ſtatutes relating to bankrupts were in force, they 
had conſidered it upon the foot of thoſe old ſtatutes, and 


that they were all of opinion that. George Sureties, being 


'@ creditor at the time the commiſſion 1/ſued, that therefore 


the commiſlicn is good and valid in law. 6 
Upon which the : decree of diſmifion was reverſed, and 
the Court of Chancery ordered to proceed to hear the 
cauſe upon the merits. 
And in ex parte Wainman, 21 October 1738, it ap- 
peared that the petitioning. creditors debt conſiſted -of 


' 94.4. Zs. 94. due to them in their own right before the 


act of bankruptcy was committed, and 64, 6s. on a note 
of hand due alſo before the act of bankruptcy to another 
perſon, but not indorſed over to the petitioning creitor 


will after the act of bankruptcy committed, 


Mr. Attorney General argued there was not 100. 
debt due to the petitioning creditor at the time the a& of 


bankruptcy was committed, the note for 6/, 65, not 


being indorſed to him till a few days before the commiſ- 
hon was applied for, | 
C3 | Lord 


21 


Chap. II. f. r, 
Ne Earns 


4 Brown's Parl, 
Ca 227, 


Ex parte 
Wainman, 21k 
ORober 1738, 


22 


©h. IT. C. 2. 


| The old aQts did. 


not require the 
commiſſion to 
be iſſued upon 


the petition of a 


creditor, Firſt 
aQt requiring. 


the pecition by a 


creditor was 

*? ANN. C. 22. 
now expired; the 
next at was 

4 G, 2. Co 30s 


Burnaby*'s cafe, 
2 otra. 653. 


Ex yarte Lewec, 
= Atk. IS& 


Ex parte Ward, 
I Atk. 1 $3» 


Petitfoning Creditor cannot proceed at Lav. 


Lord Chancellor.—The Judges in the caſe of De Gols 
and Ward were of opinion, upon the foot of the old atts, 


that it was ſufficient if the debt were due at the time the 


commiſſion ifſued ; but had the caſe been on the new a, 
the Judges would have been of another opinion ; the new 
act diſcharging bankrupts from all the debts they owed- 
at the time they became bankrupt. 


&E CT, NM. - ke 
Of the Petitioning Creditor having hi Debtor in Exe- 


cutian, 


IF a creditor has his debior in execution, he cannot pe- 
titzon for a commiſſion of bankrupt ;. for the body of the 


debtor being i in execution, is 2 ſatisfaction of the debt in 


point of law. Therefore, where a commiſſion had iſſued 
on the petition of a creditor who had the bankrupt in exe- 
cution, it was upon that account ſuperſeded. 


SECT, Il . 
Petitiming Creditor cannot proceed at Law. 


Nox has the p2titioning creditor the ordinary eletft10 


zo fue the bankrupt at law, or come under the commiſhon ;. 


for if he were to elect to proceed at law, the commiſſion 
muſt be ſuperſeded, which would affect thoſe creditors 
who had proved debts under it, and this incapacity of the 
petitio.zing creditor to ſue the bankrupt, extends to other 
caſes in which common creditors are not put to their 
election, for if a creditor has demands on the bankrupt of 
diftin& natures or in different rights, he is at liberty to 
ptove one under the commiſſion, and proceed at law for 
the recovery of the other. But where a petitioning Cre=- 


ditor 
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Df the Perſons who, engaging in Trade, &c. 
ditor having founded his petition upon a debt ariſing for 


two notes of the bankrupt, arreſted him upon a third 


diitinct note, Lord Hardwicke allowed the bankrupt's. 
petition for his diſcharge, becauſe the petitioning cre- 
ditor had determined his eleCtion by TIE out the come 
miſſion, 


on. th 4 
dts. ——k_ * —— wa. 
— — —_ —_—_ — —— 
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CHAP. IL. 


 Seft. 1. 
AE  'or cannot be made Bankrufpts. 
. HM. What Trading 1s within" the Bankrupt 


Laws. 


III. What Trading is not within the Bankrupt | 


Laws. 
IV. Of the Place from, or to which the Trade 


muſt be carried on. 


« 


SECT. 


_ Of the Perſon who, engaging in Trade, can or cannot be 


made Bankrupts. 


VERY perſon being a trader, and capable of making 
binding contracts, 1s liable to become a bankrupt; 

as a nobleman, member of the houſe of commons, clergy- 
man, &c. Although againſt perſons having privilege of 
parliament, there may be ſome particular powers that 
commiſſioners of bankrupt cannot exerciſe, 
married women cannot be bankrupts. As to the latter 
however, there are exceptions ; for a feme covert in Lon- 
don, being a ſole trader according to the cuſtom, is liable 
06 to 


of the Perſons who, engaging in Trade, can 


23 


Ch. 1IL. f. 2. 


Ex parte 
Meymot. 

1 Atk. 200. 
Hankey v. Jones 


""_ 745+ 


Infants and © 


Ex FEE 
Sydebo tham. 
1 Atk. 146. 
Bull. N. P. 38, 


Rex v. Cole. 


Ld, Ray. 443» 


24 Of the Perſons who, engaging in Trade, &c. 


Ch. If. f.1. to a commiſſion of bankrupt, and her ſeparate effets in 
©. nnd trade may be ſeized and applied to the payment of her 
+ rec own debts contradted i in ſuch ſeparate trade. 

1 Cs. There is alſo another exception of a more doubtful na- 
3 Rurr. 1983, ture, where a feme covert lives apart from her huſband, 
"—— Rep. aCti ng as a feme ſole, he not being liable to her debts. 

If a woman under theſe circumſtances, not being the 
wife or daughter of a freeman of London, enters into 

trade, and contracts debts, it ſhould ſeem that ſhe is 

liable to a commithon of bankrupt. "The ſtatutes con- 

fain no exception, either of an infant or feme covert ; their 

incapacity to be made bankrupt ariſes from the operation 

of law that declares them incapable of making binding 

contracts z but the caſe to which we row allude, is an 

exception to that rule. The criterion, therefore, of a 

Feme covert being capable of falling under the bankrupt 

laws, appears to be, her liability to be ſued to execution 

for the debts ſhe has contracted during coverture. A_ 

commiſſion of bankrupt is conſidered as a Rtatute exc- 

cution. If a married woman 1s fo circumſtanced, as to be 

' ſubje& to a common law execytion, there does not occur 

any reaſon why ſhe ſhould not likewiſe be ſubject to this 

' ſtatute execution. And upon this principle It 1s pre- 

Ex parte Preſ- ſumed Lord Chancellor Ap/ley relied, in the caſe of Mrs. 
ton, Green B» Þ Fjtzoerald in 1772, where it apeared, that Richard 
| £'itzgerald, huſband of Anne Fitzgerald, haying for ſomg 
years carried on the þuſincſs of a linen-draper in S?. Giles 
in the Fields, in the county of AZ:adleſex, on the 14th 
March 1768 agreed upon 2. ſeparation, when articles 
were accordingly entered into for that purpoſe, and exe- 
 cuted by and between them. And Thomas Hopton and 
Thomas Kirkman were appointed her truſtees.  Whereby 
the ſaid Fitzgerald, in order to make proviſion for his 
wife and children, and in conſideration of 600 /. then by 
him taken to his own uſe, out of his eſtate and effects, aſ- 
ſig ned unto the ſaid truſtees all his ſtock in trade, houſe- 
hold goods, and all ſums of money due to him and then 
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Of the Perſons who, engaging in Trade, 8&c, 
outſtanding on his books, together with the ſaid books, 
and the leaſe of his houſe, upon truſt for the ſaid Anne, as 

ker own feparate eſtate, to be diſpoſed of as ſhe ſhould 
think fit, and to be þy no means ſubject to the debts, 
controul, or intermeddling of her ſaid huſband. And it 
was thereby further agreed, that the ſaid Anne ſhould 
have the liberty of trading without any interruption from 
her huſband, ſhe paying all the debts then owing by him 


in trade, and maintaining their children at her own ex- 


pence, and ſaving him harmleſs from the fame, and from 
all contracts and. agreements to be thereafter entered into 
by her, either in the way of trade or otherwiſe. _ 

'The ſeparation took place, and the huſband received 
the 6001. to his own uſe ; and they ever after lived ſepa- 


rate and apart from each other, and he went to the Zaft- 


25 
Ch. III. ſ. To 


Indies. The faid Anne was left in poſſefiion of effes to 


the amount of 900/7. to be employed, and which were 


emplayed by her in the ſaid trade. And by buying and 
ſelling goods in the ſaid trade, ſhe got her living and 
maintenance for herſelf and children, continuing in her 


huſband's houſe, and there carrying on the bulineſs of 


a linen-draper, on her own account, and in her own 
name as a fole trader, near four years. 


In December 17751, a commiſſion of bankrupt was taken 


out againſt her, when the commiſſoners refuſed to find 
her a bankrupt, becauſe ſhe was a feme covert, reſiding in 
the county of M7ddleſex, and not a feme ſole merchant, 
trading in the city of London ; but upon petition to the 


Lord Chancellor Apfley on the 29th of Fanuary, 1772, 
(counſel being heard on both ſides) his Lordſhip ordered 


the commiſſioners forthwith to proceed to declare Mrs, 
Fitzgerald a bankrupt, and the meſſenger to take poſleſ- 
ſion of her effets. And accordingly, on the 3d of February 


following, ſhe was declared a bankrupt by the commiſ- | 


fioners. 

And the authority of this caſe appears to be confirmed 
by the following, in which it was decided that a feme 
evvert having a eparate maintenance, and living apart 
from 


26 


Ch. II. C. x. 
Ringftead v. 


Laneſbvorovgh, 


Hil. 273 Geo. 3 . 
B. R. Mm 


See Compton 


Y. Collinſon, 


Term Reps, 


©. P. 354- 


Df the Perſons who, engaging in Trade, &c. 


from her huſband, may be ſued at law to execution for 
debts contracted during the ſeparation, 

An action was brought by the aintif againſt the de- 
fendant for goods fold by him to her. The defendant 
pleaded, that at the time of the promiſe- ſhe was cover? 
baron of Lord Laneſborough, a peer of Ireland, who 1s 
| fince dead, 

To this plea the plaintiff replied, that the defendant 
lived ſeparate from her huſband, they being parted before 


tne promiſe made ; and that ſhe, by a deed of ſeparation, 
had a large ſeparate allowance, which was duly paid. 
And that the defendant lived in England and her huſband 
in Yre/ana, To this replication there was a demurrer. 


Lord Mansfeld, in delivering the judgment of the court, 
ftated the pleadings particularly, and obſerved that he had 


Cone: fo, becauſe the opinion he ſhould give would be 
z2unded on all the circumitances of the caſe taken toge- 


ther, and would, only be an authority in a caſe circum- 


 Ranced exaCily ſimilar to the preſent. Fe faid, by the 


general rule of the common law, a wiſe having no civil 
capacity or power of acting but with her huſband, under 
whoſe power ſhe is fuppoſed to be, ſhe can have no pro- 
perty ; the uſufruct of all her real eſtates belongs to the huſ- 
band during the coverture, Therefore the cannot be 
fole plaintiff or defenaant in any fuit—therefore ſhe cannot 


bind herſelf by any contract—therciore her huſband 18 


bound to ſupport her. 
_ Her promiſe has no expreſs power to bind herſelf or her 
huſband, 
General rules, obſerved his lordſhip, are 2dapted for the 
times in which they are made, but proceſs of time begets 
caſes not within the ſpirit, though within the letter of the 


rule; and therefore exceptions are from time to time 


admitted, as reaſon, convenience and the public good 
require, and the general rule, together with the excep- 
tions, form the Jaw. This rule has had many EXCeptions. 


| Modern times have found out the mode of inventing fepa- 


rate 
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Of the Perfons who, engaging in Trade, &c. . 


rate eſtates for the wife, by the intervention of truſtees, 
which prevents the huſband being ſued, . 

Caſes formerly aroſe, where the huſband had abjuted 
the realm, was exiled, or profeſſed, and there the wife 


was allowed to act as a feme ſole, My Lord Cike calls. 
it a civil death. But it is not a civil death. It reſembles. 


it ſo far as to enable the wife to ſue or be ſued, and to ac- 
quire propertly. : 

In the reign of King William, the caſe of the dutchels 
of Mazarine happened. An idea has prevailed, that that 
caſe was decided upon the diſcretion of the court to grant 
a new trial. It is ſurprizing that reaſon was not given 


in any of the reports. Lord Raym. 147, ſays, © the opi- 


« nion of Holt, Chief Juſtice, was, that when the huſ- 
« band is an alien enemy, and under an abſoJute diſability 
« to come and live here, the law perhaps will make the 
« wife of ſuch a huſband chargeable as a feme ſole for her 
« debts and contracts. For this caſe does not differ from 


 « the caſe of my Lady Yeyland, and my Lady Belknap, 


« who were allowed able to ſue and to be ſued upon the 


« abjuration or baniſhment of their huſbands, as of they 


& had been ſole.” So the verdict ſtood, and the verdict 
found that ſhe might bind herſelf. 
In the caſe of Sparrow v. Carruthers, Mr. Juftice Yates 


thought the tranſportation ſuch an abſence of the huſband 
within the reaſon of the caſes of abjuration, &c. that the 


wife might be ſued alone; though certainly it was not 


within the letter, for it was tranſportation only for ſeven 


Years. 


Abſolute neceliity requires exceptions to be made from 


a general rule, when caſes happen which did not exiſt ac- 


cording to the manners of the times, when the rule was 


made. 


Conſider whether the defendant can be allowed to avail 


herſelf of the plea of coverture, under all the circumſtances 

of this caſe. 
The wife lives ſeparate from her huſband, has a ſepa- 
rate maintenance, he being in 1reland, ſhe in England. 
She 


27 


Ch. II. FC. 2. 


23 


Ch. HI. f. r. 


2 Blac. 1079. 


© 2 Blac, 1295- 


Df the Perſons who, engaging tn Trade, &c. 


She acts as a feme ſole, and it is a fraud in her, to at-_ 


_ tempt to avoid her contracts, by this defence. 


'This agreement, though between huſband and wife, . 


bound each of them as effeQually as if they were fingle. 
Rex v. Mead. 1, Burr. 542, The wife under this agree- 
ment has a property of her own, ſhe is under no power 
eyen of her huſband, the reaſon of her incapacity ceaſes. 


The creditor cannot ſue the huſband. When ſhe con- 


tracted, ſhe did it as a ſingle woman. After having got 
credit as a feme le, ſhe never ſhall be permitted to ſay, 
that ſhe was married; and more particularly, when the 


conſequence is nat to make another perſon liable, but 


to prevent the creditor recovering his debt at all, 

There is no caſe preciſely in point, and therefore the 
court mult make a new precedent, from reaſon, conveni- 
EnCcy) 7 aad analogy to the authorities. 

There have been two caſes cited in the Common Pleas. 
In the cafe of Hatchet v. Baddely, the circumſtances of 
the caſe make no queſtion at all. 

In the caſe of Lean v. Shutz, the court differed on the 
merits, though it ſeems from the report, that three of 


the judges were of opinion the aCtion would not lie, 


But it was determined upon the huſband's not being 
made a party, in the necellity of which all the judges 
agreed, 


In this caſe, the huſband was dead before the action 


krought, therefore the ſame objection does not occur, 
But if he were now living in Treland, he was free to ſay, 
he tnought he need not be joined. It 1s not analogous 


to the cuſtom of London, It is analogous to the caſe 


of a man exiled, but much ſtronger. "I he exile does 
not diffolve the marriage; the wife ought in duty to 


go and live with her huſband. She cannot marry another 


man ; the exile is no corruption of blood. 


In thuſe caſes that have been allowed as exceptions to, 


the general rule, the wife ſued or was ſued as a ſingle 


woman, 0 hexe the is ſued as ſingle; He pleads cover- 


ture, 
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Df the Perſons who, engaging in Trade, &c. 
ture, The replication ſtates all the fats, which are ſuffi- 
cient to ſubject her to be treated as a ſingle woman. 

Under all the circumſtances of this caſe, the defendant 
ought not to be permitted, moſt iniquitouſly, to avail 
herſelf of the plea of coverture to commit a fraud. And 
therefore there muſt be judgment for the plaintiff, 

It is true that in Lady Laneſborogh's caſe, the abſence 
of the huiband was a principal argument to prove that 
he need not be joined in the action, but where he 1s 


Ch. 1IT. f. 1, 
| wy 


not himſelf liable to his wite's debts, his preſence will 


make no variation. | EINVA 

| Therefore in Barwell v. Bros, which was an action 
brought for goods fold and delivered to the defendant, 
ihe pleaded coverture, ta which 1t was replied, that the 
defendant lived feparate and apart from her huſband, that 
ſhe had a competent ſeparate maintenance regularly paid, 


and that the goods mentioned in the declaration were 
furniſhed for her ſeparate uſe and ſupport. Demurrer to 
| the replication. Lord ansfield delivered the opinion of 

the court. He ſaid the queſtion is whether a married 


woman can be ſued for a debt on her @wn contra&t, To 
be ſure the general principle of law is, that ſhe cannot. 


But as the times change, you muſt alter the law to them ; 
and therefore, gradually, exceptions have been allowed to 


prevent injuſtice. The faſhion of modern times is, that 


a woman married may be in a fituation as a feme ſole; 


Barwell v. 
Brooks. Hit, | 
24 G. 3. B. Re 


then courts of law are to adapt the exception to new 


caſes as they ariſe. Lady Laneftorough's was a new caſe, 


and a new exception. So was the tranſportation caſe. 


"The law does not depend upon caſes, but upon the prin- 
eiples which govern them. In this caſe it is admitted 


_ the huſband is not liable, and therefore the plaintiff has 


no cauſe of ation againſt him, and it is abſurd to fay 


he muſt be joined. As to the huſband hers being in 
England; to be ſure ſtreſs was laid upon his being abroad 

in Lady Laneſborough's caſe, but as he is not liable, I 
think it makes no difference. Mr. Juſtice Buller took 


notice of ſome of the arguments at the bar; and obſerved 
| | that 


30 
Ch. III. f. r. 
ES 


Corbet v. 
Poelnitz, and 
Ann his w:ite, 


xt Term Rep. 5. 


Df the Perſons who, engaging in Trade, &c. 


that in Lady Lane/borough's caſe, the court coupled all 
the circumſtances together as they appearcd on the record, 
but the principle of the judgment was, that the huſband 
was net liable, which is the caſe here. Tt is abſurd to 


ſay, that a perſon muſt be put upon the record, againſt 


whom there cannot be judgment. The reſt of the court 
concurred in giving judgment for the plaintiff. 

Theſe determinations have been ſupported by a ſub- 
ſequent caſe, where it appeared that the defendant Ann, 
before her intermarriage with Baron Poelnitz, was the 
wife of Lord Percy, that by mutual agreement a ſepara- 
tion took place, and the defendant An, had a competent 
maintenance of 1600 1. per annum ſettled on her by deed. 


The declaration then ſtates, that afterwards the defendant 


Ann, before her intermarriage with the defendant Baron 
Poelnitz, and whilſt ſhe was fo covert with the faid Lord 
Percy, and alfo whilit ſhe ſo lived ſeparate and apart from 
the ſaid Lord Percy, and alſo whilſt her ſaid maintenance 


from the ſaid Lord Percy was duly ſccured and paid to 


her, to wit, on the 29th M:vember in the year 1770, in 


conſideration that the plaintiff at the {pecial inftance and 


requeſt of the ſaid defendant Fan, for and in conſideration 
of the ſuin of 9007. paid by one Abraham Chambers to 
the ſaid nn, had become held and firmly bound, together 
with the ſaid Ann, to the ſais Abraham Chambers by their 
Joint and ſeveral bond in 18007. conditioned for the 
payment of an annuity of 1507. during the natural life 
of the ſaid Ann, and had allo, together with the ſaid nn, 
executed a warrant of attorney for confeſſing judgment 


on the ſaid writing obligatory for 1800/7. and coſts of 
ſuit, at the ſuit of the faid Abraham Chambers, undertook 


and to the ſaid plaintiff promiſed faithfully to indemnify 
him againſt the ſaid bond and warrant of attorney ; that 


afterwards, and after the ſaid promiſe, the marriage 
| between the fa'd Lord Percy, and the faid defendant An, 


was diflolved by act of parliament, by which the ſum of 
36001. per annum was continued and ſecured to her for 
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Of the Perſons who, engaging in Trade, &c. 


her life; that afterwards, in arch 1780, the faid Ann 
was married to the defendant Baron Poelztz ; that after- 
wards, and after the marriage of the faid Ann with the 
ſaid Baron Poelnitz, to wit, on the 29th Arguft 1780, 
262.1. 105, became payable to the ſaid Abraham Chambers 
by virtue of the condition of the. ſaid bond for one year 
and three quarters, cuding on the ſaid 29th Augu/? 1780; 
that afterwards the ſaid Abraham cauſed to be entered of 
record, upon and by virtue of the ſaid warrant of attorney, 
a judgment in his majeſty's court of king's bench at 
IVe/tminſter, as of Trinity term in the 20th year of the 


preſent king, at the ſuit of the faid Zbraham againſt the 


taid Ann and the ſaid plaintiff, upon the ſaid writing obli- 
catory for the ſaid ſum of 1300 /. and 16s. for coſts, 
whereupon the plaintiff, to prevent his being taken in 
execution upon the ſaid judgment, was obliged to pay tae 
faid Abraham Chambers the ſaid ſum of 262. 10s, to- 
gether with 5/. 19s. for cofts, yet that the ſaid Baron 
Poelnitz and Ann had not paid him the faid plaintiff the 
ſaid ſum of 2627. 10s. and 5/7. 19s. or indemaifed him 
againſt the payment thereof, &c. 
Lord Mansfield —The facts lic in a very narrow com- 
paſs, and admit of no doubt; Lord and Lady. Percy by « 
deed mutually agree to live ſeparate ; neither can break 
this agreement; and a large maintenance is ſettled on her 
for her own ſeparate uſe, as a femme ſor, to all purpoſes, 
the ſame as if the were unmarried. "The claim upon 
which this action is founded is of a meritorious nature ; 


Lady Percy applied to the plaintiff, he conſidered her as 


a feme ſole, and became ſurety for her; ſhe promiſed to 
indemnify him, and the contract was concluded under a 
firm belief on both ſides, that it was perfeRly valid and 
binding. In juſtice then ſhe ought to pay the debt; bur 


STI 


Ch. 1I.ſr 
C—_—  — 


then to encounter this, there is a rule of poſitive law 


which is to be adhered to, and preferred, tough in par- 


ticular caſes it may ſeem productive of hardſhip and op- 
preſſion ; by this general rule, a married woman can have 
I CD na 


- 


, 
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Of the Perſons who, engagirig in Trade, &c: 
no property rea! or perſonal, her contracts are intirel} 
and univerſally void, for her contraQs even for neceſlaries 
are the contracts of her huſband; ſhe carinot/be ſued or 
be taken in execution. | T his is the general rule: but 
then it has been propetly ſaid, that as the times alter, 
new cuſtoms and new mannets ariſe, thefe otcafion ex- 


_ Ceptions, and juſtice and convenience require different 
_ applications of theſe exceptions; within the ptinciple of 
the general rule. The queſtion then is; whether it is ſo 


here; whether itnder the circumſtances of the preſent caſe; 


a married woman ſhould or ſhould fiot be ſued folely ? 


Exceptions have been made in this very caſe; Where a 
huſband is in exile, or has abjured the realm, and credit 
has been given to the wife alone ; juſtice ſays ſhe muſt 


© pay, for the huſband cannot be ſued. So it is in the caſe 


of tranſpottation, though the caſe is not exatly the 
ſame; for there the abſence is only temporary, becauſe 


\ the huſband may come over and be ſued afterwards; 


Why theft is it ſo eſtabliſhed ? Becauſe the wife aCts as a 
ſingle woman, gains credit as ſuch, receives the benefit; 
and ſhall be liable to the loſs. Where ſhe has an eſtate 
to her ſeparate uſe, in juſtice ſhe ought to. be liable to 
the exterit of it: In modern days, a new mode of 
proceedirig has been introduced, and deeds have beer! 


| allowed, under which a married woman aſſumes the ap<- 


pearance of a feme ſole, and is to all intents and purpoſes 
capacitated to a& as ſuch, In the antient law there was 
no idea of a ſeparate maintenance 3 but when it was 
eftabliſhed, what ſaid the courts ? That the huſband ſhall 
not be liable even for neceſlaries; and they faid fo, be- 
cauſe convenience and juſtice required it. In the preſent 


caſe no diſtinftion has been taken at the bar, whether 


ſuppoſing Lady Percy to be liable, her ſecond huſband is 


| fo; and they have done right, for ſo he muſt certainly 


be. The only queſtion then is, whether a woman mar- 
ried, but living ſeparate from her huſband, by agreement; 
having a large ſeparate maintenance ſettled on her, con- 

tiring 


PF the Perſons who engaging in Trade, &c: 


33 


tinuing notoriouſly to live as a ſingle woman, contrac- Ch. IL f. 1. 


ting and getting credit as ſuch, and the huſband not being — 


liable, ſhall be ſued as a feme ſole. I think ſhe ſhould: 
it is juſt that it ſhould be ſo. I am of opinion the preſent 
caſe is quite determined by the two late ones which have 
been cited, which do not reſt upon one or two circum-, 
ftances as contended; but upon the great principle which 
the court has laid down, & that where a woman has a 
<« ſeparate eſtate, and acts, and receives credit as a feme 


<« /ole, the ſhall be liable as ſuch.” There is the ſame 


Juſtice in this caſe; nor can j lee any difterence between 
them, 


IVilles, J. concurred. 

 Ahurſt, J.—lIt ſeems to me, that to decide the preſent 
queſtion, we need only conſider the reaſons on which the 
iIncapacities of a feme covert are founded, not on the fame 
ground as thoſe of an infant, whoſe diſabilities ariſe from 
the want of diſcretion. But firſt, beeauſe ſhe has no 
property. And ſecondly, becauſe it would be unreaſon- 
able to permit a wife to affe&t the property of her 
huſband, except where he will not allow her neceflaries, 
in which caſe, her contrafts are the contracts of her 


huſband. Now where a woman has a ſeparate mainte- 


nance, and the huſband cannot be charged; it follows 
naturally that ſhe muſt, and if ſo, we cannot draw a 
preciſe line, and fay ſhe ſhall be liable for this, and not 


for that, for her capacity ariling from want, of property 


being once removed, ſhe is, in my opinion, ſuable for all, 
But if, as was ſuppoſed, ſhe were only liable in reſpe& of 


her ſeparate maintenance, ſhe could not be liable gene=. 


rally, but only fo long as the maintenance continued, 


after the manner of an executor, as long as aflets remain | 
in his hands; that however cannot be; if ſhe exhauſt. 
her whole fund, it is her own folly, but docs not render 
her leſs liable. As to her being only liable in reſpec of 
| her firſt ſettlement, ſuch a doQrine was never befors- 
contended ; if ſhe be liable at all, ſhe is liable generally, 


Vol. I, | D _ and 
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| Ch. ITT. f. 7. and that not only for neceffaries, but for all contracts, 
i ny — | think the other two caſes govern this, and that the rule 
| _ for arreſting the judgment muſt be diſcharged, for ſhe 


I | gained a general capacity to contra&t debts, and conſe- 
| quently the ſecond huſband takes them, for he takes her 
il cum onere, . 

1 | Buller, J.—The only conſiderable diſtinction to be 
k | found between this cafe and that of Rrng tread and Lady 


| Laneſharough, is the non-reſidence of Lord Laneſborough, 
4 - but that is intirely done away by what the court faid in 
; Barweli and Brooks, that it made no ſort of difference 

8 - whether the huſband was in England or not, for he was 

not liable 3 which was the great principle that influenced 

| J the deciſion, and not his local ſituation. Hence then we 

| | have only to conſider, whether it 1s poſſible to draw the 

line, that the wife ſhall only be liable for neceſfories; the 

| opinion of the two judges in Hatchet and Baddely went 

) wide of it, and it has never been much prefled ; but I 
is think the objection has no force, for if ſhe has a power ' 
'F 


of contraRting, it muſt be a general one. A diſtintion 
has been made as to the fund that is liable; and it has 
been aſked, what if ſhe alien the whole. The argument 
however ſtops ſhort, for it ought to have ſheyyn that the 
huſband would again become liable in that caſe ; but 
} there is no colour to ſay, that if the wife ſpends the 
- whole of her ſettlemeit, her huſband ſhall be liable even ÞFÞ 

| for neceflaries. As to the prudence of the meaſure, that : 
is no ground on which the court can found their decifion, | 
In Lady Laneſborough's caie the only queſtion was, 
whether ſhe could acquire a capacity to contra ; it was 
determined that ſhe could, and therefore, as I think that 
[1 caſe. muſt govern the preſent, I am of opinion that the 
| plaintiffs may recover, | PETS Yo 
The above determinations principally turned upon 
the operation of a ſeparate maintenance, but there have _ 
. been two caſes ruled at N:/; Prins, in which no ſuch 

| circumſtance appeared, but the unavoidable abſence of | 
- the 
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the huſband made it neceſſary that the wife ſhould be 
conſidered as a feme ſole. In the caſe of Sparrow v. Car- 
ruthers, Yates, Juſtice, ruled at Carl;fle, that where the 
huſband is tranſported he need not be joined in the writ, 
And in another caſe at 7aid/tone before Lord Mansfield, 
where a woman had exerciſed the trade of a baker, ſhe 
being the wife of a man tranſported, his lordſhip held 
that ſhe was liable to be ſued alone, 

Every reafon that induces the courts of law to make a 
feme covert perſonally liable for her contraQts, equally 


operates to make her fubject to bankruptcy; and it 


would be the height of cruelty to determine that a'woman 


 Hhould be taken in execution for her debts, and at the 


ſame time, preclude her from that benefit, which the 
legiſlature aftords to honeſt and induſtrious traders, ſink= 
ing under the preſſure of undeſerved misfortune, 

But if a feme ſole, trader, commits an aCt of bank= 


 ruptey, and afterwards marries, and lives with her huſ- 


band, ſhe cannot be made bankrupt, 
Therefore where a commiſhon of bankrupt iſſued 
20 December 1785, againſt Frances Mear, by the name 
of Frances the wife of Henry Mear of Moſely in the 
pariſh of Yardley, in the county of Warwick, before her 
intermarriage known by the name of Frances Piper of 
Birmingham, i in the county of Warwzik, innhelder. 
Frances Mear had before her marriage kept an inn 
in Birmingham, but had declined buſineſs on the 29 
December 1784, previous to the date of the commiſſion, 
and on the 14 February 1785, had intermarried with 
Henry Mear. 
The at of bankruptcy was proved before the come 
miſſioners to have been committed in Ofober 1784. 
ear and his wife petitioned to ſuperſ:de the com» 


miſſion, alledging that neither the petitioning creditor's 
debt, the trading, nor the act of bankruptcy could be 


proved, and alſo relying upon the illegality of the com 


 miſhion, as having been ifued againſt a married woman, 


D 2 | The 


Ch. 1, ſ. i. 


Sparrow v, 
Carruthers, 

2 Black. Rep. 
1197. cited in 
Ringſtead v. 
Laneſboroughs 


Ex parte Mear, 
234 July 1787». 
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Ch. III. f. 2. The Lord Chancellor was of opinion that the com=- 


TS omiſſion was illegally iſſued againſt the faid Frances Mear, 

upon the ground of her marriage, and therefore the com- 

|\Þ miſſion was ordered to be ſuperſeded without going into 
1:1 the other objeCtions. 

IF oo A clergyman, if he trades, may become a « bankrupt. 


| x Atk, 196. The ſtatute of the 21 H. 8. is rather in the nature of a 
4 7 prohibition, and a prohibition will not exempt him from 
% being a bankrupt; for if a man with his eyes open will 
| break the law, that does not make void the contract. A 
man cannot take advantage of the breach of one law, in 
order to avoid his being ſubject to another, 
Hankeyv. Jones, This doctrine is confirmed by the counſel, in the caſe 
; Cowp. 745 of Hankey v. Fones, abandoning a ſimilar objeQtion, that 
the defendant was a clergyman in prieſt's orders; and 
that the clergy being prohibited, by law, from uſing any 
manner of merchandize, the defendant could not legally 
be ſaid to be an object of the bankrupt laws. 
Highmore v. So if a man be a public officer, as an exciſeman, he 


*. > nnd. * FS I. 7 


4s 4 | | 

! — 21A js not, in that capacity, an object of the bankrupt laws z 
; yet if he trades, he makes himſelf ſubject to them. 

i What Trading is within the Bankrupt Laws. 

q Ex parte Axy merchant or other perſon uſing the trade of mer- 
| qr rage X chandize by way of bargaining, exchange, rechange, 


> Ana” 
YT gr ry 


2 Wil. i150, bartry, cheviſance, or otherwiſe, in groſs or retail, or. 
1 cog Dig. ſeeking his trade of living by buying and ſelling, may- 
g Is . 

Þ Highmore v. be bankrupt. Alſo bankers, brokers, factors, dealers 1n 


if Molloy, x Atk. coals, ſcriveners, vintners, brick-makers, butchers, bakers, 
1 2 Wie, 192. brewers, clothiers, goldſmiths, dyers, iron manufacturers 
if | 4 "abby $14%> who buy rod or bar iron, and cauſe it to be: worked up 
| Gro, Ja. -' 5 into wares, lockſmiths, milliners, nailors, plumbers, falet- 
$% Woe: 1450 men, ſhoemakers, ſmiths, and tanners. 

Bea. Lex. Mer. 529. - Goodinge, 12. Hutt. 46. QCro. Car. 33, #% Black. Com. 476. 
3 Mod. 330, 1 Roll. Abr. 0 Pl. 31s | NT 
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the Bankrupt Laws. 


When therefore it is laid down in the books that far- 
mers, inn-keepers, &c. cannot be bankrupts, it muſt be 


come within the bankrupt laws. 
To enumerate every/trade which is ſufficient to make 


a man a bankrupt, would be too tedious ; I ſhall there- 


fore conſider the principles that have weighed in adjudi- 


37 
Ch. 111. f.2. 
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_ underſtood in reſpe& to that particular deſcription, and _ 
not as affording a proteCtion, if in any other ſhape they 


cations, premiſing, that a chapman, or one that buys and | 


ſells. any thing, though his dealing does not come under 
the denomination of any particular trade, = yer: become 
a bankrupt. 


In the interpretation of the bankrupt fintutes,. it hath 


been held, that the buying and ſelling there meant, is of 
perſons who attempt to gain a livelihood by a credit 
gained on an uncertain capital ſtock.; but no handicraft 
occupation (where nothing is bought or fold, and there- 


fore an extenſive credit for the ſtock in trade is not 


neceſſary to be had) will make a man a regular bank- 
rupt. But when perſons purchaſe commodities for the 


Purpoſe of manufafturing, and thereby making them 


more valuable, as ſhoe-makers, ſmiths, and the like, here 
though .part of the gain is by bodily labour, and not by 
buying and ſelling, yet they are within the ſtatutes of 
bankrupt; for the labour is only in melioration of the 


. commodity and rendering it more fit for ſale. And upon 


this principle a butcher has been held a trader within the 
ſtatutes; and this though the court expreſſed themſelves 
very ſenſible of the inconvenience of extending the bank- 
rupt laws to artificers, whoſe living is undoubtedly got- 
ten by mechanical labour, with a mixture of buying and 
ſelling. It has been decided by Lord Holt, that a ſhip 

carpenter might be a bankrupt, although it has been 


© queſtioned by other Judges whether a carpenter could: 
but according to the principles eſtabliſhed in the caſes 


before cited, the true diſtinftion ſeems to be between a 
mere working carpenter, and one who buys timber and 
materials for carrying on his trade. 
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2 Will. 171. ON 
2 Black. Com, 
476. 

Crumpe v. 
Barne, Cro. 
Car, 31. 


Dalby v. Smith, 
4. Bur. 2148. 


'P Kirney v.Smith, 
Ld. Ray. 741, 


Chapman v. 
Lamphire, 


3 Mod, 155. 


i Ch. I!1. L. 2. 
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2 Will. 172. 


Ex parte 
Harriſon, 


| Brown, I73»+ 
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Lord Chief Juſtice Pratt, in the caſe of Port v. Tur 
ton, ſaid, a brick-maker might be a bankrupt, becauſe the 
earth 1s manufactured and turned into quite another 
thing. | 


Other caſes have fince ariſen, wherein the queſtion 
whether the making bricks will bring a man within the 
bankrupt ſtatutes has been agitated ; and particularly in 


the caſe of Harker v. I/-lls. But the event of that cauſe 
has been ſuch as to prevent the parties obtaining the 


final deciſion of the Houſe of Lords. I ſhall: content 
myſelf therefore with Jaying before the reader the ſub- 
ſtance of a caſe before the chancellor, Ex parte Harriſon, 


| together with the beft account I have been able to obtain 


of Parker v. Wes, in the different courts to which it 
has been carried, without forming any general concluſions 
from thoſe deciſions. 

Upon a petition for a new trial, an iſue having .been 
directed to try the queſtion, whether the petitioner was or 
was not a bankrupt; it appeared from the report to have 
been proved that the petitioner, who was a farmer rent- 
ing a farm upwards of 100/, a year, made bricks of 
earth .taken off the waſte without any licence from the 
lord (to whom he afterwards paid a conſideration,) that 


| He uſed a kiln for the purpoſe, not built by himſelf; and 
.had, at various times, made from 40,000 to 70,000 bricks 
every year, and fold different quantities, ſometimes only 


to certain perſons, and ſometimes generally to all who 


came for them. It was further in evidence that the kiln 
was a ſmall one, not fit for making more than 7000 bricks 


at a time, One of the witneſſes ſwore he was employed 
by the plaintiff to make bricks at a certain price, _ 
that he fold them at an advanced value, 


The 26th May 1781, a commiſſion was taken out, 


| and he was found a bankrupt. Upon a petition to ſuper- 


ſede the commiſſion, an iſſue was directed and tried at 
the afſizes at Derby, when the counſel of the plaintiff at 
law cited 2 /77://, 169. which caſe was not denies to be 
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The Bankrupt Laws, 


law by the counſel for the defendant, but they inſiſted. 
_ that the bankrupt was only a farmer, and did not make 


bricks for fale, but for his own uſe only. 

Mr. Juſtice Buller, who tried the cauſe, told the jury 
the queſtion was, whether the bankrupt kept a public 
fale kiln; if he did, it was a trading within the bankrupt 
laws ; but if it was a mere private kiln for his own uſe, 


that would not be ſuch a raving as would make him a 


bankrupt. 


The jury found that it was a oublic fale kiln, and con- 
ſequently gave a verdict for the plaintiffs. 'The de- 


 fendant petitioned for a new trial. 'The counſel for the 
plaintiffs cited Yatkins v. Caddell on the trade of an iron 


maſter, where Lord Mansfield ſaid, that the owner of 


land merely preparing the produce for market, is not a 


trader, as. in the cafe of an allum work ; but where the 


foundation of the eſtate was made the baſis of a manu-. 
facture, as in the caſe of a brick-maker, that would make 
a man a trader. They alſo cited Prieft v. Pidgeon, 


where a victualler fold out of his houſe by retail, two 
oallons of brandy and five dozen of wine; the« jury 
tound him a bankrupt, and the court refuſed a new trial, 
laying this was a proper ſubject for the jury to deter- 
mine. And /7let and another, afſignees of Aaron a 
bankrupt againſt Edmonds. Aaron, an inn- keeper in 
Cambridge, uſed to fell liquor by dozens out in the 
neighbourhood to the diftance of three miles. Lord 


HAansfield tnought it a matter to leave to the jury whether 


he was or was not a bankrupt. 
Lord Chancellor, The only queſtion is, whether : a man 
making bricks on his own eſtate, or on that which he 


Tents, ſhall not be a trader liable to the ſtatutes of bank= 


rupy, though he ſhall expgle the bricks to ſale. Tt 


ivems here as if he bought the ſoil, which founds two 
queſtions, firſt, whether the converting the foil into 


bricks for ſale would make him liable ; ſecondly, if the 
D 4 buying 
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Ch. III. ſ. 2, 


and that having too many, he only fold to a neighbour ; 
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19 G. J» 


Prieſt v, Pid- 
geon,'B. R, 
12 G. 3. 17724 


Willet v. 
Edmonds, 
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buying the ſoil and making it into bricks will make him 
ſo, 

If I take the caſe right the Judes reported this faCt, 
That after two perſons had uſed the kiln, the bankrupt 
took it up and continued it with Beet, who was at half 
the expence of the kiln, and who was to be at the ex- 
pence of getting the clay, the fire, &c. and to be allowed 
ſo much per thouſand for the bricks, which were to be 


the property of the bankrupt. That the clay was dug 


for the bankrupt, and under his authority, which made it 


the fame as jf he had the lord's licence to take the ma- 


terials he found neceſſary for making the bricks. That 
the bankrupt engaged the other in making the bricks, 
and. in taking the materials out of the waſte, 

I lay out of the caſe all that has been faid of farmers, 
inn-keepers, &c. exerciſing other trades ; either the 
muſt be only conſequential, or they muſt be beyond the 
meaſure of their own trade—l therefore think the caſe 
of the vintner who ſold five dozen of wine hard meaſure. 
If a vintner will fell as a wine merchant, the quantity is 


not material—lt is a ſeparate article by which he ſeeks 
his living, If a great farmer would keep a chandler's 


ſhop, it would be in vain for him to fay he was a farmer 
the manner more than the quantity points that it is ſeek- 
ing his living. The principle of the old caſes is that the 
parties do not buy and ſell ; for though they buy, they do 
not ſell in the ſame form, The effect of the diſtintion 
was found to be too large, as it would apply to a great 
many trades ; as ſor inſtance, a diſtiller. The principle 
therefore received another application ; and now if a man 
buys raw materials, and varies the form ever fo much, it 
will be a trading. Clay and ſand turned into bricks 


would therefore be within the ſtatute. But there is 


another ground upon which it is more uncertain, where 
he vends the produce of his own eftate, becauſe that is 
not a buying; and therefore the cafes have gone upon this, 
that the man merely {cling the produce of his own land, 


he 


the Bankrupt Laws. 


he ſhall not be liable to be a bankrupt. Tt is not tated 
to have been decided that a great brick-maker, making 
from his own eſtate, can in that reſpe& be a bankrupt. 

The caſe of Watkins v. Caddell is only aſaying, as there 
the bankrupt bought iron. "The caſe of the iron-maſter 
would be like that of the ſugar-baker, who had the plan- 


tation. I ſhould think if it was brought to a neat 


queſtion, and the jury thought he only meant to bring his 
own produce to perfection, they would be right not to 


find him a bankrupt; but it would be 'very difficult to 


bring that idea before a jury, and the queſtion would be, 
whether the man meant to carry on a trade, or metely to 

meliorate the produce of his own eſtate. It is very 
_ different where a man ſets up to ſell bricks, and goes 
about the country to colle& materials, the collecting the 
materials will be held ancillary to the general purpoſe. 


Purchaſing the earth by obtaining a licence to dig in the 


waſte, might, and I think it would be held to be for 


the purpoſe of carrying on the trade. Here the earth 


was not purchaſed, but taken by way of treſpaſs, which 


41 
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would amount to obtaining a licence, and that brings, it 


within the bankrupt laws, that it was not to improve his 
own eftate, but a purchaſing of the earth by licence 
ancillary to carrying on the trade of a brick-maker, 'The 
petition for a new. trial was diſmiſſed. 

In the caſe of Pamer v. Wells the plaintiff made bricks 
for ſale upon land which he held as parcel of an extenſive 
farm demiſed for a term of twenty-one years, At the 
time of making the demiſe the brick ground was open, 
and the ſand and fue] were bought by him, being neceſſary 
ingredients in converting the earth into brick. "Theſe 
ſeem to be all the fatts that are material to the determina- 
tion of the queſtion of law. Upon theſe facts the gue/tion 


was, whether this is ſufficient to conſtitute a trading 


within the intent and meaning of the bankrupt laws. 


Lord Loughborough. I take the term trading to be 


eſſential to the deſcription of a bankrupt, and that the 
bankrupt 


Parker v. Wells 
.in the Common 
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bankrupt laws are framed only for the convenience of 


trade, and that no perſon who cannot be ſaid to carry on 


trade is the ſubje& of theſe laws, otherwiſe than by 
ſpecial proviſion. In all the ſtatutes, the defcription of 
perſons ſubject to the bankrupt laws 1s ſtated in terms 
ſomewhat diffuſe, referring. in every part of it to this idea, 
his being a trader uſing the trade of merchandize by 
bargaining, bartering, and ſo on. Particular words are 


- uſed; ir is not mere buying and ſelling, but it 1s a perſon 
who ſhall ſeek his trade of living by buying and ſelling. 


A ſcrivener, a banker, broker, or factor, by expreſs pro- 
viſion are ſubject to theſe laws. It is not left for matter 
of conſtruQion ; it might be doubtful to be fure, whether 
any of thoſe perſons who are ſpecially mide ſubject to 
the bankrupt. laws could be conſidered in the light of 


| traders ſeeking their trade of living by buying and ſelling. 


On the other hand, in a caſe where the courts have de- 
termined that a perſon by a certain concern in trade 
was ſubject to the bankrupt laws, the perſon not being 


in the general idea of the words a trader, the legiſlature 


interpoſed, not only to make a conſtruftion, but to an- 
nul the judgment as giving an unjuſt conſtruction to the 
Katutes. That was Sir Jobn Hal/tonbolme's cafe in Cur. 2. 
time. "The manner in which the trade to the Zaft Indies 
was then carried on, was by perſons advancing ſums of 
money to the then Incorporated Company, and in con- 
£deration thereof they became partners, and the return 
of tac cargo from the Eaj? Indies was diſtributed among 
them, either ſpecifically or by account, in proportion to 
the ſum advanced, It was not a dividend upon a given 
Rock, but an aCtual participation, either on account, or 


in a ſpecific return of goods. Sir Fohn WVolſtonholme, a 


man of large fortune, had advanced a ſum of money on 


the adventure in the Laſt India Company's trade, and he 


bad received his return in ſpecie, and had diſpoſed of the 


| goods, and a queſtion arofe whether he was liable to a 


commilſion of bankrupt, That caſe is referred to in 
Hughes” L 


the Bankrupt Laws. 43 


Hughes s Abrid. in 1662. The ytcital of the at 1s very po nz. f.- 
ftrong. The-general deſcription of the law with regard x; & 14 C. 2. 
£0 the perſons liable to commiſſions of bankrupt all refer <- 24+ 
to their trading, and where the caſe is ſuch that it does 
not obviouſly ſtrike one, that the courſe of the dealing is 
a trading, but the ſame extenſive credit is gained by it as 
if it were in the proper ſenſe of the word a trading, the 
legiſlature has interfered and made them ſpecially hable, 
as in the cafe of the ſcrivener, banker, &c. Let us 
conſider for a moment what coni!ruction has been put 
on a trading, either by determinations, or Judges opinions 
that deſerve the ſame degree of weight as actual deter- 
minations. A Jaboyrer quafi a labourer cannot be a 
bankrupt; it would be idle to ſay a labourer cannot be 
. made a bankrupt if he buys and ſells, I ſpeak only of a 
labourer acting as ſuch. An artificer cannot, a victualler 
the ſame; this is a caſe that bore a great deal of argu- 
ment in Wiſtmixſter Hall, but it was ſettled in a caſe in 
Cro. Car. upon a doubt entertained by one of the Judges. 
It was again agitated in Newton v. Trigg, and determined 
in the ſame manner. A late caſe has been determined 
in B. R. after a great deal of argument ; that was the 
caſe of a victualler, which I think right. "There has a 
deen alſo a caſe of a coal merchant in this court. Lord 
Mansfield in Newton v. Newton ſhews he cannot be a 
bankrupt; in the caſe of a land jobber it has been ſaid by 
the court he cannot be ſubject to the ſtatute. By a con- 
ſtruction of the ſtatute originally deſcribing a bankrupt, 
and referring its deſcription to a trading, a farmer who, 
though no trader, buys and ſells conſiderably, was held 
not to be within the intent and meaning of thele ſtatutes ; 
a grazier or drover is a caſe excepted by. the ſtatut:: 
5 Ann, c. 22, In Com. Dig. you will find it ſtated as a 
caſe antecedent to that ſtatute, that a drover might be 
within the bankrupt laws, but I think that authority 
Hender, it is a reference'to Fones 394. where the queſtion 
«ug not come on 1n a way to have that point very ac-, 
curately 
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curately conſidered, it was a motion in arreſt of judg- 


ment in an action for words for calling the plaintiff a 
bankrupt, and the declaration had ftated his trade to be 
that of a drover ; the court held that the firſt objeftion 
was of no avail, for that a drover was within the ſtatute ; 


' now I can eaſily conceive that a trader bringing an ac--' 


tion for words, would fo deſcribe his trade as to bring 


himſelf within the true meaning of the bankrupt laws 


upon the face of the declaration. 

The queſtion ſince that ſtatute was determined in 
B. R, whether a particular perſon was a drover within 
the meaning of it; the dealing was ſtated to be buying 


at one fair and ſelling at another, but the circumſtance. 


of the caſe was likewiſe, that he had land, and upon that 
land he fed his cattle ; the court held that he was a drover_ 
within the ſpirit and exception of the ſtatute, he was a 
perfon deſcribed, having connexion with land, this made 


the diſtinftion between him and the ſaleſman. All thefe 


are caſes in which, though obviouſly there is a great deal 


of buying and ſelling in their buſinefs, yet they are not 


held by reaſon of their buying and ſelling to be ſubject to 
the bankrupt lav's. The caſe of Port v. Turton I think 
very well ſtates the probable principle why the legiſlature 


has ſubjected traders tothe bankrupt laws, and not fuffered 


other people to be included in them. A trader gains, as 


| Lord Cumden ſays, an extenfive credit upon an uncertain 
and inviſible capital; that credit will be in proportion to 


the extent of his dealings, and can be meaſured by 
nothing elſe, his real means are not viſible, and from the 
very nature of his trade he is liable to unforeſeen loſles, 
by the failure of thoſe perſons to whom he is obliged to 
give credit, and with whoſe credit his is interwoven. In 
his behalf the law in theſe ftatutes of bankruptcy relieves 
bim in conſequence of his large engagements on a fair 


| diſtribution of what he has; and on the behalf of the 


creditors they permit them to have an immediate execu- 
tion in the firſt inſtance, and force him to produce his 
| accounts, 


thr Bankrupt Laws. 


accounts, and then make an equal diſtribution of his 
effetts. But with reſpe&t to thoſe perſons whoſe prin- 


cipal buſineſs is not buying and ſelling, but only bringing 


to market the produce of the lands, they are in a difterent 
ſituation from the trader ; their capital is open, it is per- 
manent, it is limited, and their dealings are neceflarily 
confined, their credit refts upon their own endeavours 


and induſtry, and can rarely be involved with the credit 


of other perſons, they are therefore not intitled to relief 
from all their engagements, and to thoſe benefits, which, 
for the ſake of commerce, are given to perſons to carry 
on trade. As there is no neceſſity with regard to them 
to introduce the execution in the firſt inſtance, the ſum- 
mary proceſs for ſeizing and diſtreſs is not neceffary ; the 
common courſe of law in common caſes being ſufficient. 
It is plain that the ſame occupation may bring one man 
within the ſtatutes and the other not, there cannot be a 


plainer one than the caſe of a taylor, the working and 


the merchant taylor, one only purchaſing his inſtru- 
ments and neceſlaries to carry on the work, the other 
who buys and ſells the cloth; the one is a labourer and 


. | | . = 
therefore not liable to bankruptcy, the other introduces 


all thoſe conſequences of extenſive credit and connexions 
with other perſons, | 

The queſtion now before the court is, whether a brick- 
' maker upon his own land is a trader ; in the firſt inſtance 
what does he buy; it is proved in this caſe that he 
bought ſand and fue], and that thoſe are neceſlary in- 
gredients for carrying on the manufacture; it is not quite 
accurate to fay fuel is an ingredient in the manutatture. 
| Fire is one of the inſtruments by which the bu{ineſs is 
carried on, but ſuppoſe the caſe to be different, and that 
the land not only afforded the brick earth, but likewiſe 
(which is a poſſible caſe) the ſand and fuel ; it really 
ſtrikes me, it requires no argument to prove that the diſ- 
tinttion would be too whimlical tor a court to ſay that, 
In that caſe, the owner of brick earth, which produces 
fand 
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_ fand and fuel, making bricks and felling them, ſhall be 


ſubject to the bankrupt laws ; but if he ſhould occaſion- 
ally go to the next field to get ſand out of it, or to buy 
fuel of the owner of that eſtate, that this would be a 

ſufficient buying and ſelling, to fay that he ſeeks hs trade 
of living by buying and ſelling. But only take a view of 
the caſes; the farmer and the innkeeper buy and ſell, they 
do not carry on their buſineſs, therefore, on their own 
ſtock. The innkeeper obvioufly: in the caſe of the 
working taylor, he buys his thread, perhaps his buttons 
and his buckram ; in the caſe of the miner, is it poſſible 


_ to work the mines without the purchafe of materials? in 


the caſe of the allum works, there are a variety of ma- 


terials necelfary to be purchaſed, in order to put the 


naked production of the earth into a manufactured mar- 


| ketable ſtate, and according to a very accurate note I 
_ have of Lord /7:n5field's judgment of that caſe taken by 


Mr. Juſtice 4/ton, it is very clearly, and I think, very 
truly ſtated by him, that if a man mixes ingredients out 
of his own ſoil, with others, this trifling ingredient ſhall 
not make him a bankrupt, In allum, the kelp and urine 
are not ingredients, but they are as neceſſary ro make the 
rock allum, as threſhing corn or malleating iron. The 
queſtion therefore is, whether there is any authority that 
the man who makes the beſt of his produce in coming 
to market by one, two, or three procefles ſhall be deemed 
a trader, But I hold that the owner of an eftate where 
he can avail himſelf either of th= produce of that eſtate 
intir:ly, without the addition of any other materials, or 
by a mixture of ſmall ingredients, in order to put that 
produce into ſuch a ſtate, as to make it marketable, does 
not upon that account ſubje himſelf to the bankrupt. 


laws. How does he ſeek to gain his trade of living, 
which is the phraſe? Why, I fancy there is no plain 


common man 1n the country, that would not immediately 
aniwer to that queition, he lives of his own, he avails 
himſelf of that Propery: which comes to him, either by- 


deſcent 
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deſcent, or by purchaſe, but upon his own Rock, and by Ch. It. F. 2. 


his own induſtry, raiſes to himſelf a profit out of the 
land, his poſſeſhons are open, and viſible to all the world; 


the extent therefore of his credit may be meaſured by it, 


and the courſe of his buſineſs does not complicate or con- 
neCt his credit with any other perſons. In the caſe of 
Port and Turton, Lord Camden was clearly of opinion, 
that in the inſtance of the coals, the occupier of the land, 


diſpoſing of thoſe coals, though for the purpoſe of trade, 


being the production of the land, and not in the nature 
of a manufacture, in that ſenſe of the word, he 1s not to 
be conſidered as a trader liable to a commiſſion. The 


caſe of Newton v. Newton, goes further than the caſe of g 


Port and Turton, being an improvement and fale of the 


improved produce after it had gone through, by the addi- 


tion of foreign materials, two or three procetſes. [In falt 
works, there is a great deal of manufacture. So in the 
caſe of cyder made from a man's own orchard, Theſe 
are all the manufactured produce of the eſtate, but the 
perſon that has the land, making that profit of his land-by 
the diſpoſition of his produce. Upon the grounds that 
I have ſtated theſe are all ſettled caſes. But it is ſaid that 
a brick-maker may be a bankrupt ; no doubt a dealer in 
allum or coals may be a bankrupt ; but the whole depends 


upon the nature and mode of the dealing, "The true dif- 


tinRtion is, when the buſinefs is only carried ON, as a 
mode of enjoying the profits of a real eſtate, and, when it is 


carried on ſubſtantially, and independently as a trade, it- 


would be an uncommon uſe of the word, but it is a trade 
in poſs. The other 1s connected with the means of en- 
Joying the eſtate by a mode of making profit of it. "The 


man's ſituation, the extent of his credit, and the line of 
| his dealings are all to be meaſured by his rea] property, p 
and not by the courſe of his dealings. Then it is argued, 
| there is a difference between the real owner and the leflec, 
the leſſee being the purchaſer of the earth by the rent 
whick he pays, and every profit which he derives out of . 


AF | | the 
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the land, the rent is ſuppoſed to be a compenſation for; 
and therefore he is ts be deemed a purchaſer of the brick 
earth ; and that if a perſon ſpecifically purchaſes the brick 
earth, he would be liable to a commiſſion, I take it the 
buying and ſelling muſt be of an aCtual commodity ; we 
are accuſtomed to uſe the word purchaſe,. for many pur- 
poſes of legal reaſoning ; a leſſee is a purchaſer of all he 
derives out of the land; by the payment of the rent, but 
that certainly is not the idea in which the words buying 
and ſelling are uſed in this {tatute. 'T he common accept- 


ation is the actual purchaſe of the earth by the load, or 


acre; buying it as earth ; and not taking it as part of the. 
profits of the land ; in this caſe, the lefice enjoys the land, 
not for the purpoſe of making bricks, but for the ſake of 
the various profits that land will produce, and in conſe- 
quence of the manner of conveying the eſtate, from the 
leffor to him, he thinks himſelf at liberty to dig the ſur- 


face, and take the brick earth out of it ; the leſlee of land, 


_ during the term is, with regard to this queſtion, exatly 


the ſame as the owner of the land. The caſe of Harriſon 
v, Tomlinſon in the court of Chancery has been menti- 


 oned, and the reaſoning of that caſe applies very much to 


the preſent ; in that caſe, he was a purchaſer of the earth, 
by the payment he made to the lord of the manor for the 
land he had taken from the waſte. There is no doubt 
that if a purchaſe had been made of the earth, he is not 


_ then making a profit of the ſoil, but he is a manufacturer, 


Parker v. Wells, 
I Brown 494. 
3 Term Rep. 


3+ 


and trader ; the general reaſoning of the court of Chan- 
cery goes thus far, that a man cannot be made a bank- 
rupt, merely by making uſe of the produce of his own 
land. He has ina leaſe of 21 years, as much dominion 
over the land as the owner in fee; the credit that is given 
him is in reſpect of the eſtate he holds, FO was 
pronounced for the plaintiff, 
Upon this judgment, a writ of error was s brought in 
the court of King's Bench, which was argued in Michael- 


| mas terms 1785: and on the 18th of November, Lord 
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the Bankrupt Laws: 
Mansfield delivered the unanimous opinion of the court, 
AS follows. 


The queſtion which ariſcs upon this ſpecial verdiRt; is, 
whether the plaintiff was a trader within the true intent 


and meaning of the ſtatutes concerning bankrupts? 
The verdict ſtates a demiſe from the archbiſhop of Carn- 
terbury, in the year 1707, to Fobn Parker, the father of 


rhe plaintif, of an extenſive farm of 800 acres, in which 


there was a parcel of brick ground, for 21 Years He 


ſtates ſimilar demiſes to John Parer, the father of the 


plaintiff, prior to that in 1767 and alfo a ſubſequent ſimi- 
lar demiſe to the plaintiff in i780. And ftates that one 171- 
liam Berand for 20 years and more, before the year 1768, 
rented the ſaid parcel of brick ground from the ſaid John 
Parker the father, and made and fold bricks there. "That 


the ſaid J/illiam Berand died in the year 1768, and 
upon his death, the plaintiff took the faid brick-ground 


into his own poſſeſhon, and then and there bought cer= 


ain materials and neceflary things, which were by the 
faid William Berand in his life-time uſed in making 


bricks there, at the valuation of 130/, and then and there 
mace bricks and tiles of the carth there, and fold them, 
and that during the time, the within named Fobn Dewye 
Parker the plaintiff fo held the ſaid land, he made bricks 
and tiles for ſale of the earth or clay ariſing from the brick 
grounds, and bought ſand and fuel, which were neceflary 
ingredients for converting the carth and clay into bricks 
and *tJes, I ſhall make two queſtions; 1. Whether upon 
this verdict //!am Berand was a trader? 2.1f William 
Berand was a trader, whether upon this verdict the caſe 
of the plaintiff can be diſtinguiſhed, ſo as to make the 
plaintiff no trader. Bricx-making for ſale abſtractedly 
conſidered is in fact carrying on a trade, and ſeeking to 
live by the profits. Many things are neceſſary to be 
bought, which can only be paid by the money to ariſe from 
the ſale of the bricks. "The credit is given to no vitible fund, 
but merely upon ſpeculation to the profits of the trade, 
Vor.T. L. The 
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The objection is, that I/illiam Berand rented the brick 


_ ground, and conſequently that the bricks were the pro- 


duce of his own land. From the authorities, and the 
reaſon of the thing, I take the true diſtintion to be this, 
Tf a man exerciſes a manufature upon the produce of his 
own Jand, as a neceſſary or ufual mode of reaping and 


enjoying that produce, and bringing it advantageouſly to 


market, he ſhall not be conſidered as a trader, though he 


_ buys materials or ingredients ; as in the caſe of a farmer 


who makes cheeſe, though he buys runnet and falt ; or 
where a man makes his own apples into cyder, though 
there is an expence attending the operation, many things 
to be bought, and perhaps ſome mixture necellary, but 

TT mode in the cyder counties in which the 
owners of orchards turn their apples to profit and bring 
them to market; or as in the allum caſe, where the ope- 
raticn was proved to be neceflary, and the: conftant mode 


| proces by ail the proprietors of allum works; or in the 


caſe of cal mines, where raifing them out of the pit is 
as nece{ary to the enjoyment of that ſpecies of produce, 
as reaping and threſhing is to the enjoyment of corn, 
But where the produce of the land is merely the raw 
materials of a manufacture, and uſed as ſuch, and not as 
the mode of raiſing the produce of land; in ſhort, where 


the produce of the land is an inſignificant article, com- 


parcd with the expence of the whole manufaCture; there 
in truth he is and ought to be conſidercd as a trader. As 
this diſtinction turns upon the nature and manner of exer- 
ciſing the manufacture, and the motive with which it is 
carried on, 1t dzpends fo much upon the light in which 
a jury ſees the whole tranfaction, the law and fact are fo 
blended together, that it js hardly poflible to diſtinguiſh 
them; and agreeable to what Mr. Juitice Buller did in 


| the caſe ex parte Harriſon, I direfted when the queſtion 


in this cauſe came on before me at Croydon, that 1f the 
plaintiff made bricks for the uſe of his own buildings, though 
he fold what he did nat uſe, that they ſhould not find him a 
traders but 4 they thought that he carried ou the trade for 

gubuc 
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Public ſale, merely with a view to the gain he expefied to Ch, Ii. 5 
ariſe thereby, they might find him a trader; and a ſpecial _——— 
jury upon that trial found him a trader. In this caſe 
William Berand took the brick ground with a view to 
carry on a trade for public ſale; the land produced no- 
thing, the leaſe is merely a purchaſe of the clay, and juſt 
the ſame as if he had bought it by ſo much the load; he 
had nothing to do as a farmer, his fole object was making 
bricks for ſale; and therefore we think he muſt be con- 
ſidered as a trader, Second queſtion, whether the caſe 
of the plaintiff can be diſtinguiſhed, fo as to make him no. 
trader ? Upon the death of Berand in 1768, he took' poſ= 
ſeſſion, paid for the ſtock, and carried on the trade in like” 
manner, and made bricks for public ſale. He iived with 
his father, and had in fact a joint occupation of the farm 
with the father, but the father was the leflee, and ſuffered 
_ the plaintiff to take the brick-ground ſolely. "The father 
had no concern in it, was liable to none of his debts upon 
that account, and therefore the farm and the brick-ground 
were as viftinct, after the plaintift carried on the trade, as 
_ they were in the time of Berand. — The plaintiff had np 
leaſe or intereſt in the farm till 1780; but from 1768 he 
is permitted by his father, upon the death of Brand to 
come in hisplace, and carry on the trade of brick-making 
| for ſale, as Berand had done for many years. The leaſe 
in 1780 is immaterial. If he traded from 1768, that is 
ſufficient. During that time he occupies only an old 
brick-kiln, long uſed for public open fale, and makes and 
ſells bricks accordingly. The plaintiff ated juſt as Berand 
had done; merely in the capacity of a common brick- 
maker for ſale. Berand rented the brick-ground as the 
mode of buying the clay, whether the plaintiff paid for 
| the clay, or had it by gift from his father, makes no differ- 
ence as to the capacity in which he dealt, which we think 
that of a trader. 

Upon a writ of error from the judgment of the court. 
of King's Bench, the following queſtions were put to 
the Judges by order of the houſe of lords. 

-s E 2 _ aſt. Whe» 
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iſt, Whether the finding on this verdict be ſufficient 

whereupon to give final judgment. 
2dly, If the finding be inſufficient, what award oighn 

to be made on fuch finding. 
_ 2dly, If the fincing be ſuficient, whether upon fuch 
finding the plaintiff in error appears to be a trader 
widiin: the true intent and meaning of the ſtatutes con- 
cerning bankrupts. 

The Lord Chief Baron Eyre delivered the unanimous 


opinion of the judges prefent upon the firſt queſtion in 


the negative: and upon the ſecond queſtion that a writ 
of venire facias de novo ought to be awarded, whereupon 


it was acudged accordingly, that the court of ek 


Bench do award a verire facias de novo. 

The ptaintiff Parker did not proceed upon the venire 
de novo, but brought an action of trover againſt Samuel 
Long, Daniel Richard, and William Pellat and Fobn 
I/Yells. To this the defendants picaded the former action 
fill pending, and ſupported their plea with the uſual aver- 
mcnts, Upon which an agreement took place between 
the parties that this action ſhould not proceed, but that 
another ſhould be brought in the court of King's 
Bench, which was accordingly done. "This laſt action _ 
came on to ve tried by Mr. Juſtice Buller and a {pecial | 
Jury, 7th of December 1787. 

Mr, Juſtice Builer, previous to ſumming up the evi- 
dence, told the jury, there were three queſtions for them 
to determine. 

iſ, Whether Parker carried on the wade of making 
and ſelling bricks and tiles for ſale, for the purpoſe of 
drawing a profit therefrom. = 
24. How long he carried on trade for that a. 
whether from the 23d of Zune 1768, when Berand died, 
to the time of his abſconding, which was on the 7th ” 
muary 1782, or from what time to what time. 

_ 3d, Whether John Dewye Parker was a joint occu- 


pier of the tzrm with the tather, or the father had the ſole 


benehcial enjoyment of the farm to the time of his death. 
, I, The 
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r. The} jury found that Zohn Dewye Parker did carry 
on the trade of making bricks and tiles for fale, for the 
purpoſe of drawing a profit therefrom, 


2. "That he carricd on the trade for that purpoſe fol 


the 23d of Fune 1768, when J/Ulliam Berand died, to 
Michaelmas 1778. That he ceaſed to make bricks on 
Michaeimas 1778, and he allo ceaſed to ſe! them on the 


| fame day. 


3. That the father had the ſole enjoyment of the farm 
until the time of his death, | 

This finding was to be drawn up as a ſpecial verdiQ, 
but I have been informed by the gentlemen concerned, 


' that as it appeared that Mr. Parker had left off brick- 


making before the pctitioning creditor's debt accrued, the 
defendants waiveda ipectal verdict, and that a general one 


has been entered for the plaintiffs, 


Another commillion was afterwards taken out by a cre- 
ditor prior to his quitting brick-making, and that com- 
miſion has been fubmitted to, 

A perſon who has dealt merely in running and OY 
gling goods, taough it is an offence, and contrary to an 
act of parhament, is ſtill a trader within the meaning of 
the bankrupt ſtatutzs, and liable to a commiſſion, | 

Lord Hardwicke was inclined to think a pawn-broker 
within the ſeveral itatutes concerning bankrupts, and 


eſpecially yithin the general words of the 39th clauſe of 


the 5 Geo. 2. the words of which are « Wh.reas perſons 
« dealing as bankers, brokers, and factors, are frequently 
c intruſted with great ſums of money, aud with goods 


« and efteQts of very great value, belonging to other per-. 
« ſons: It is hereby further enacted that ſuch bankers, 


« brokers and factors ſhall be, and hereby are declared to 
« beg ſubj e& and liable-to this and other the ſtatutes 


« made. concerning bankrupts.” 
For he ſaid, though Ppawn-brokers | are not. _expreſily 


named, * yet” The en = word broker 1 is the Zenus, | and all 
9ther kind” of brokerage the” ſpecies, | | 
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The clauſe in 5 Ga. 2, relating to dealers, as bankers, 
took its riſe from that part of the 21 fac. 1. relating to 
ſcriveners, who were more numerous than in latter days ; ; 
for bankers hzve taken upor. them to aft as fcriveners, 


and therefore made it neceſſary for the legiſlature to add 


bankers; and a perſon aQting as a banker will be confidered 
as ſuch, although he does not keep an open ſhop. 

_ Drawing and re-drawing bills of exchange may make a 
man liable to be a bankrupt. | | of 

One ſingle aft of buying and ſelling will not make a 
man a bankrupt ; but a repeated practice and endeavour to 
gain profit by it is required, 

" It was formerly held that to bring : a party within the 


bankrupt laws, there muſt be ſuch a buying and ſelling 
1n groſs or retail as was the party's principal means of 
living; but if the buying and ſelling was in proportion 


to any other way he had of living, then he might become 
A a bankrupt, 

| As in the caſe of Mayo v. Archer, which, upon a ſpe- 
cial verdict, appearcd to be thus : | 

One Richard Hants for divers years before any com- 
miſſion of bankrupt taken out againſt him, occupied a 
farm of 3oo J. per ann. and during ſuch occupation, an- 
nually planted divers acres of the farm with potatoes, 
which he ſold for gain, He likewiſe bought of other 


perſons ſeveral great quantities of potatoes, with intention 


to ſell them for gain, which he publicly dl in ſeveral 


| markets; and hired warehouſes to put them 1 in, till he 


could conveniently ſell them. 
T'wo of the judges were of opinion, that where a man 


bought great quantities of wool or hops, though he has a 


farm and ſbeep of his own, and ſeveral hop-gardens, he 
ſhall be accounted a trader i in theſe commodities; and fo 
ſhall an innkeeper if he turn chandler. They faid it is 


true, the jury had not found that Baxter got the chicfeſt 
part of his livelihood by buying and Sling: potatoes z but 


it is not the quantity which is material, it is in pro- 


portion ' 
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the Bankrupt Laws. 
portion to other goods which he buys and ſells, For .if 


a man has an orchard, and buys ſeveral quantities of fruit 


of other people, though not ſo many as he has in his own 
orchard; yet this ſhall make him a trader, and conſe- 
quently ſubject him to the ſtatutes of bankruptcy, and 
Baxter was accordinzly held to be a bankrupt. 

So where one Thickpenny, who was an innkeeper, not 
only ſold liquor to his gueſts in his inn, but alſo divers 
creat quantities of wine, rum, and brandy, by four, five, 
and fix gallons at a time, to ſeveral perſons living two of 


55 
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Buſcall v. Hog 


three miles diſtant from his inn, for them to retail and 


ſe]! out again z and had done this for ſome years. . Lord 
Chief Baron Parker was of opinion that this was not 


a ſufficient trading to make him a bankrupt. But the 


court of Common Pleas faid, it not appearing what pros 
portion Thickpenny's trade in his inn bore to his trading 
abroad, and out of doors, they could not judge whether 
he was liable to be a bankrupt or not. And it was ſaid 
by 1/ilmat Chief Juſtice, that if Thickpenny's trade and 
profits in his inn was much larger than his trade and pro- 
fits abroad out of the inn, he ſhould incline to think he 
was not liable to be a bankrupt: If it ſhould come outfn 
evidence, that Thickpenny got 600 /. per annum in his inn, 
and not 600s., per annum by ſending out and ſclling li- 
quors abroad, he was clear in opinion he could not be a 
bankrupt 


But in later cafes: i it is eſtabliſhed, that the extent of 


the trading is not material, but that the true criterion is, 


whether the party means to ſell (with a view to profit) 
to any perſon who applies for the commodity in which he 


profeſſes to deal. The intention of the party to ſell gene- 
rally to all cuſtomers, or as a favour to particular perſons, 
is a queſtion of fact to be left to the jury. 

In the cafe of Patman v. Vaughan, it appeared i in evi- 
dence, that the plaintiff had kept a public-houſe for nine 
months, during which time he had fold to three or four 


perſons about {1x gallons of ſpirits altogether, | One of 


E4 the 


_ 


Patman v. 
Vaughan. 

1 Term. Rep. 
572. 
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- Ch. II, f,2, the inſtances was, that having bought five gallons of ſpirits 
SETS of one Bennett, he had defired him to ſend two of the 
five into the country, to a perſon who had ordered it of | 
6. him ; it was alſo ſaid by his own ſervant, that if any per- 
| ſon had ſent for liquor, he might have had it, Mr. Juſtice 
| Buller left the queſtion to the jury, with this direction, 
that if they were of opinion that the plaintiff had endea- 
voured to make profit of his trading, and was ready to ſell 
to any perſon who applicd to him, and not merely as a 
matter of favour, that then the quanture and extent of 
the trading was immaterial ; and they ſhould find for the 
defendant. Ihe jury found for the defendant accordingly. 
Aſhhurſt, Juſtice (upon a motion for a new trial faid) 
TT do not now conſider the queition of law to be governed 
by the quantum of the trading, but I take the rule to be 
this, that where it is a man's common or ordinary mode. 
of dealing, or where, if any ftranger who applies, may be 
ſupplied with the commodity in which the other profeſles 
to deal, and it is not ſold as a favour ; any particular per- 
ſon o ſelling is ſubject to the bankrupt laws. | 
Vie. infra. Buller, Juſtice, the cate of Barthalomew v. Sherwood 
was much ftronger than the preſent ; on the trial of this 
cauſe I left the queſtion to the jury, with this direRtion, 
that if they were of opimon the plaintiff meant to ſel] 
ſpirits out of his houſe, and to get a profit by it, the quan- 
tity which he ſold was immaterial, and he muſt be conſi- 
dered as a trader, It was proved at the trial, that the 
plaintiff lived in the public-houſe only nine months, dur- 
ing the courſe of which time there could not be many 
inſtances adduced in evidence of his having fold ſpirits out 
of the houſe; but I particularly direed the jury to advert 
to the circumſtance of there not being any one inſtance 
of any perſon who had applied to buy liquor having beei 
reiuſed, That is the great point, for as to the extent of 
the dealing, and the profit which he made, it is immaterial. 
For if a man makes a conſiderable profit, he is not likely 
to become a baerope? : it is 0 only | in caſes where the pro- 
fits 


the Bankrupt Laws. "PF 


fits of the trade are inconſiderable, that ſuch an event is Ch. IIL.f. 2. 
likely to take place. Now the circumſtances here were, oth hand 
that from the time when the plaintiff took this houſe, he 

was willing to ſell ſpirits to any perſon who applied, 

therefore, though the time was ſhort, and the inſtances of 

his trading were few, yet I thought it proper to be left to 

the jury, and they found a verdict for the defendant. 

Andin a cauſe tried before Mr. Baron Eyre at the ſum- ptholomew 
mer aſlizes at Oxford, 1786, the plaintiffs as afſignees, Y- Ter Rep . 
brought an aCtion of trover againſt the defendant, who 5;-, 
claimed under an execution againft the goods of the bank- 
rupt, and the only queſtion was, whether Davzs, the {up- 
poſed bankrupt, was a trader within the meaning of the 
ſtatutes concerning bankrupts; it was contended, that he 
ES was a dcaler in horſes; as to which 1t appeared in evidence, 

E that Davis at this time, and for a few years paſt, had 
L rented a conſiderable farm at JYhitechurch, and that he 
kept two occafionally three teams of horſes, for the farm- 
ing buſineſs, That previous to his taking this farm, he 
had lived with an uncle, during which time he attended 


Wes. 


TITS Cat, 0, 
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ſeveral different fairs, and occaſionally bought and ſold 
L horſes ; that after he took this farm, there were ſeveral 
; inſtances of his attending fairs, and of every now and 
: then buying a horſe which was not calculated for the farm- 


ing buſineſs, and which he conſtantly fold again, It ap- 
peared that during the courſe of two years he had bought 
and ſold five or ſix horſes in this manner, two of which 
had been ſold direftly after he had bought them, for the 
fake of a guinea profitz another was ſold again within 
three days. No evidence being offered to contradi& this 
on the part of the defendant, the judge left it to the jury, 
on the plaintiff*s evidence, and they found a verdict for | 
the plaintiff, A motion was made for a new trial, which 
after arzument was refuſed, and, 
 Ahbhurſt, Juſtice, ſaid, It is admitted on the part of the 
defendant, that this was a matter of evidence, and proper 
for the conſideration of the jury; then if it were 'propex 
fo. 
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What Trading is not within 


to be left to them, and there was no evidence to contradict 
it, they were bound to find as they did. The general 
principle 1s right, that a farmer, as ſuch, is not an obje& 
of the bankrupt laws ; and if a farmer in the courſe of his 
buſineſs buys a hols, and aſter uſing him for fome time, 


- ſells him again, that w:1l not ſubjet him to the bankrupt 


Jaws; but in this caſe the evidence is, that he bought 
horſes for the expreſs purpoſe of gaining by it. Buller, 
F. Tt appears by the evidence that there were many in- 
ſtances of the bankrupt's buying horſes which he could 
not uſe in the farming buſineſs, and others which he bought 
for the exfreſfs purpoſe of ſelling again, whether there 


were more oz fewer inſtances, was proper to be left to the 
conſideration of the jury, Itis like the caſe of a vintner, 


who if he ſ:1| only a dozcn of liquor to particular friends, 
cannot be made a bankrupt, but if he is defirous to {cl 


to every perfon who applies, that will ſubject him to the 


bankrupt laws ; but in all theſe caſes the queſtion 1s, whe- 
ther the perſon buys and ſells with a view to make a profit 
by it, and that is proper to be left to the contideration of 
the jury: here it was left to Favtin, A and they have found 
that rad, was a trader, 


$-£C.T; Mt 
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Buri and ſelling under particular reſtraints, and for 
particular purpoſes, is not a trading within the bankrupt 
ſtatutes ; therefore a farmer who buys cattle tor his farm, 
and afterwards ſells them again, cannot be a bankrupt. 
Nor a ſchool-maſter who buys books to ſell to his ſcho- 
lars ; nor the owner of a mine who buys candles to ſell 
to his workmen. 


November 1788. Ex parte Craddock 21 Dec. 1792. Valentine v. Vaughan, Peakes N, P. 76; 


Gibſon v. 
Thomſon 

3 Keb. 451, 
Akin. 2 92. 


A contract to victual the fleet is no more than to table 
with a private many which will never make a trader. The 
king” 's 
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king's butler or ſteward, or any other office is not a trader. Ch. I. > 
The commiſlioners of exciſe, ſchool- keepers, and ſutlers Ny ng, 
of armies, butlers and ſtewards of inns of courts, and far- $522. 
mers of the cuſtoms, are not traders. 3 Mod. 230 
An innkeeper | is not a trader within the bankrupt ſtatutes, Newton v. 
for he deals under a reſtraint and particular limitation ; he To: . 
cannot refuſe to lodge travellers, and he is under the STE: 
power of the juſtices of the peace in the place where his 
* inn is ſituate ; he does not deal upon contract as other 
$ traders do, for a Judge of Afize may ſet a priceupon his 
= goods, and if they ſhould ſet a price” themſe}ves, if it is 
unreaſonable they may be indicted for extortion. What 
they buy is to a particular intent, for it is to ſpend in their 
Houſes, and though they get their living by it, it is not 
ad plurimum ; tor the greateſt part of their gains ariſeth 
by lodgings, attendance, dreſſing of meats, and other ne- 
ceſlaries for thcir gueſts. : 
4 viftualler is to be conſidered in the ſame light as an Saunderfon v. 
| innkeeper in reſpect to the bankrupt laws; therefore a —_ nob>.”. 
victualler who ſells liquors in his houſe, and only ſells 
them out of the houſe in ſmall retail quantities, as every 
_ publican does, is not liable to a commifſion of bankrupt. 
Accordingly on a queſtion, whether one Shrowder, who . 
was a publican or viualler, could be a bankrupt: Lord 
Mansfield delivered the opinion of the. court, obſerving 
that the analogy between the two caſes of an innkeeper 
and a viQualler, is ſo ſtrong that it cannot be got over. 
And that the court were all clear, this man was not within 
the bankrupt laws ; upon the authority of the determined 
caſe of an innkeeper, and alſo upon the reaſon of the thing. 
He makes no particular contract like a trader ; he cannot 
be ſaid to get his living by buying and ſelling as a trader 
does. He buys only to ſpend in his houſe; and when he 
utters it again, it is attended with many circumſtances 
additional to the mere ſelling price, He cannot be Con- 


{idered as a trader at large, F; 
" 1 "0. 


K:; 
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The only authority againft this, is the doctrine of Lord 
Chief Juſtice Holt, that though an innkeeper cannot be 
bankrupt, yet a victucller may, reported in 1 Lord 
Raymond 287, But that 1s an obitcr ſaying only; and 
not a reſoJution or determination of the court, or a direct 


ſolemn opinion of the great Judge from whom it dropped. 


However, even this authority is croſſed by the caſe of 
Newton v. Trigg, 3 Mod. 327. 

Therefore this mere o5:zter opinion ought not to weigh ' 
againſt the ſettled dire& authority of the caſes which have 


| been deliberately and upon argument determined the 


other way. 

His dealing as a vicualler, in the ordinary courſe of his 
buſineſs, 1 is not ſuch a contract as is made amongft mer- 
chants and ſhopkeepers, or other dealers, in the ordinary 
courſe of trade and commerce. | 

The inconvenience would be very great, if theſe per 
ſons were liable to commiſſions of bankrupt. It would 
be very miſchievous that commitiions ſhould be taken out, 


at 70/7. or 80 /, expence, in evcry caſe where a victualler 


ſhould be unable to pay his debts ; his whole effects might 
ſcarce ſufice to an{wer the expence of the commitiion. 
Therefore the court were clear, that this man upon the 
facts ſtated, was not an object of the bankrupt laws. _ 
-.” The making. of ailu is not a trade within the bankrupt 
ſtatutes; Uicrefore in a caſe at Nifi Prius before Lord 
Alansfield, (with a note of which I have been favoured 
by a gentleman, who alfo furniſhed me with the argument 
in Parker v. Wells, in the Common Pleas, ſtated in a for- 


- mer part of this work,) where it appeared that the ſup- 


poſed bankrupt was leilze of ſome allum works, let to 


Him by the executors of the dutcheſs of Buckingham, 


under an agreement to make it at a certain-rate per ton. 
Evidence was given as to the manner of enjoying ſuch 
works ; that the rude maſs 1s the rock, it is dug, burned, 
tteeped and boiled in lead, and then mixed with kelp lees 
an2 urine. There was no evidence that any owner of 
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allum ever took advantage of his rocks in any other man- 
ner. No proof that it was ever ſold as dug out of the 
rocks. Thedutcheſs of Buckingham wroughtit in the ſame 
manner. No proof of any working contrary, or that it 
can be advantageouſly uſed oberaite: 

Lord AZansficld faid, if a man mixes an ingredient out 


of his own foil with others, this trifling ingredient ſhall 


not make him a trader. The allum is not an ingredient 
of the keip and urine, but they are as neceſlary to make 
it allum 2s threihivg corn or mallcating iron. Then, is 
there any authority that a man who makes the beſt of 


his produce in coming to market by one, two, or three 


proceſies, {hall be deemed a trader? It muſt be a general 


| buying and ſelling, not a ſpecial one, for a particular pur= 


poſe. So, if a man buys a greater quantity of potatoes 
than necellary. But here, it 1s all his own allum, and he 


is not a trader for barely carrying the produce to market 


in ſome way manufactured. There is no cafe found 
{imilar to this. "The lead and iron mines go through 
ſeveral proceſles, ſmel2d and caſt into bar. Chalk, mari, 
lmez cach goes through a procels betore it 1s fit for uſe. 
Cyder made from a man's own apples, corn made into 
flour. As to malt, I don't know whether there has 
been any reſolution; hemp, flax, wood particularly goes 
through many manufactures. FT he executors of the 
dutcheis have all made theſe contracts, are they all liable ? 
If not liable as working it himſcif, he cannot be hable 
as contracting with another to work it at ſo much ; nor 
can the workman who only works 1t for the benefit of the 
landlord. And I ſhould not be for extending theſe acts 


of bankruptcy. Accordingly, a verdict was found for 
the defendant. 


| The &uying and ſelling land, or an intereſt in land, is 
not a buying and ſelling within the ſtatutes, which muſt 


be reſtrained to perſonal things. As where F. S. in con- 
lideration of 1600/. granted, bargained, and fold to Spar- 
row, his executors, adminiſtrators and affigns, a certain 

| mine 


| 


= 
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Ch. IT. f. 3 | mine of coals, reſerving a rent, and a certain quantity of 
 =—I=— cls to be delivered to the faid F. &. every year, with 


power of re-entry in caſe of non-payment. There was 
no limitation of time or term, but it was a fale and put- 
chaſe of the whole mine fo long as any coals are to. be 


| gotten therein. - Sparrow worked the mine and ſold the 
coals, and then committed an a& of bankruptcy. And 


whether the buying the coal mine, working it; and ſelling 
the coals, can make him liable to be a barnikrupt, within 
any of the ſtatutes concerning bankrupts, was the 
queſtion. 

The court ſaid, the fingle queſtion is, hither Sparrow 
can be deemed to be a trader within the true meaning of 
any of the ſtatutes made concerning bankrupts: Tlie 


ftatute 21 F. x. c. 19. is the ruling ſtatute whereby this 
matter muſt be determined. The perſon who ſhall be 


deemed a bankrupt is there deſcribed; v:4. firſt, he 
muſt be a perſon uling trade or merchandize z 2dly, the 
ſeeking his living by buying and ſelling. By buying and | 
filling what? Surely not by buying an intereſt in land; 
and ſelling the profits thereof ; this can never come within 


the idea of uſing the trade of merchandize, or getting 4 


living by buying and felling, in the ſenſe of the legiſlature: 
From the idea we have of merchandize the line may be 


drawn between the landholder and the merchant. One 


would wonder there could have ever been any doubt 
about a farmer; for if every buyer and ſeller was liable 
to be a bankrupt, many af the firſt perſons in the kingdom 


would be liable to be fo. Whatever the owner of the 


land in fee may do, ſurely he who rents it may do the 


fame. If the former may be a buyet and ſeller, and not 


be liable to be a bankrupt, why may not the farmer be fo 
alſo? His tilling the land, huſbandry and ſtock on his 
farm, are known to every body ; yet he ſeeks his living by 
buying and ſelling. - So an innkeeper, a victualler, and 


_ an alehouſe-keeper, get their hving by buying and ſelling, 
but their way of -buying and ſelling- 1s not - within the 


meaning 
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meaning of any of the ſtatutes of bankrupts. The buy- 


_ ing and ſelling, which is within thoſe ftatutes, is to be 

_ confined to perſons wio live by credit gained On an un- 
certain capita] ſtock. | 

There 1s no difference between a leaſe for years, and 


d 


this caſe of the coal mine. Sparrow clearly had a chatte! 
intereſt in the land, like an elegort. Though a mine be 
2n inheritance, yet it may be ſeverea from the inheritance, 
by the grant now made; but it is certainly an intereſt in 
the land; If Sparrow was neither the farmer, nor owner 
of this coal mine, what was he ? He mult be one or the 


other ; and neither the owner, nor farmer of an intereſt in 


land, by buving and ſelling the fame, or profits thereof, 
are liable to bankruptcy. The caſe of a brick<maker is 
very different ; the earth is manufactured, and turned into 
quite another thing ; but coals carried to market, are the 
fame as they were found in the earth, Upon the whole, 


1t is impoſſible to make this man a trader, within the mean- - 


ing of the ſtatutes concerning bankrupts. 

Lord Chancellor Conijier - had before determined the 
ſame point, that a bayer of coals im the mire, \s not a trader 
within the ſtatutes ; but if he ſells them together with 
others that he bought at market, then he becomes a trader 
liable to a commiſſion, 

Buying and felling bank ftock, or other government ſe- 
curities, will not make a man a bankrupt, they not being 
goods, wares or merchandize, within the intent of the ſta- 


tute, by which a profit may be fairly made ; and although. 


one HYolſtenholme was declared a bankrupt, as having 
Eoft India ſtock, this was reverſed by an act of parliament, 
declaring that neither he nor any pther perſon ſhould be 


liable to bankruptey, in reſpect of their having Eaſt India 
ſtock; ſo that Rocks, or the dealing in them, will not 


make a man liable to bankruptcy. 

Lord Chief Juſtice Ho/t inclined to think that a ſhare 
in the ſtationers company would not make a man a bank- 
rupt, but Lord Keeper J/right held otherwiſe. 

| A man 
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try whether the defendant was a bankrupt; at the trial 


cultivating and draining ſuch lands, to raiſe money for 
that purpole and his other occaiions, did before the year 
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What Trading is not withiii 
A man who lives by buying only, or ſelling only, cari- 


Drawing and re-drawing bills of exchange for a pat- 
ticular purpoſe 1s not a trading within the meaning of the 
bankrupt laws. 


Thus on an iſſue directed to the court of Chancery to 


the tollowing caſe was made for the opinion of the court. 
'T hat the defendant, a clergyman, being poſſeiled of lands 
in the iſle of Ely, and engaged in expenſive works ot 


I774, but more particularly in the years 1774, 1775» 
and 1776, draw bills, very many in number, and to a 

large amount, which werc accepted by different perſons : 

That the defendant, in order to provide money for the 

payment of the faid bills, ſent caſh and other remittances 

to the acceptors, and allowed to ſome of his bankers a 

quarter per cent. for paying his bills; and alfo in many 

inſtances, paid a quat ter per cext. to the perſons who got | 
them diſcounted, beſides intereſt at 57. per cent, The de= | 
fendant alſo borrowed accommodation bills to a large 
value, in lieu of which he gave his own bills or notes to 
the ſame amount. 

The quettion for the opinion of the court was, whe- | 
ther this was trading within the true intent and meaning | 
of the bankrupt laws !? | 

Lord Mansfield faid, the caſe particularly ftates the 
only thing done by the defendant, from which it can be 


_ argued, that he is become a bankrupt within the Gefcrip- | 
tion and meaning of the bankrupt laws. 


The facts neceſſary to ſhew what was the nature of 
the buſinels carricd on by the party, being laid before the 
court, whether they come within any of the deſcriptions 
enumerated in the ſtatutes, is a queſtion of law, upon the 


_ conſtruction of the f{tatutes themſelves. It is not uſing 


an a7 of merchandize, Every man does thatz every man 
buys ; 


6 Pf 
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buys: but that does not bring a man within the deſcrip- Ch. III. £. 3, 
tion of a perſon liable to become bankrupt. He muſt ww. 
uſe the trade of merchandize. He muſt therefore ſell | 
as well as buy; nor will every act of ſelling do; for there 
are various ſpecies of ſelling, which are no trading within 
the meaning of the aCts; as where a farmer buys in 
ſheep and ſells them again. The queſtion in this caſe 1s, 
whether the circumſtance of a man borrowing money on 
his own bills, for his own occaſions, makes him an ob-= 
ject of the bankrupt laws—I had not a particle of doubt — 
at the trial, As to the caſe of Richardſon v. Bradſhaw, Rickerdfon v, 
ſce what it was. JYilſon was an agent to 26 regiments, | at. 13, 
and lived in London. Fohnſon, his correſpondent, was 
alſo agent to many regiments, and lived in Dublin. 
The troops were occaſionally in England and Ireland, 
and when the troops that were in Jon's department 
were in {reland, Fohnſon raiſed money to pay them. And 
fo wice verſa. Wilſon from the year 19745, to 1757, 
_ drew on 7ehnſon to the amount of 280,000/. and 7ohnſor 
> drew on H/lſon to the amount of 290,000/. They took 
'? no commiſſion, and there was no reaſon why they ſhould; 
| for the advantage was equal. But what was the purpoſe 
of this re-drawing ? They drew for the money of many 
thouſand perſons, officers, widows, and ſoldiers together ; 
: and there was a viſible gain from thence ariſing from the 
 exchange,—-What was the determination of the jury ? 
though it was not the province of the jury, it was a very 
| Afſenfible one, Drawing and re-drawing may or may not 
| be exerciſing trade and merchandize—lt depends on cir- 
cumitances—Suppoſe a perſon in Yori/hire, with a large 
eſtate, has occaſion for money to pay a debt on mortgage, 
or any other ſecurity, in the city of London—He draws 
on his banker for it, and to repay him, tells the banker to 
draw on him by bills. Would that be drawing and re- 
drawing, fo as to conſtitute a trading within the meaning 
of the bankrupt laws ? Certainly not—But take it the 
! Other way, that a perſon has the caſh of other people, to 
n Vor. I, F the 
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— What trading is not within 


the amount of many hundred thouſands of pounds, and 


Cn the benefit of the exchange arifing from the remittance 


17 Ventr. 29» 
Comb. 132 
I Sid. 411, 


of it; that is merchandizing, and that was the ground 
upon which the jury went, in the cafe of J/i/ſon. T here | 
15 no greater fault in citing caſes, than that of drawing 
genera] concluſions from particular premiſes. In /hon's 
caſe it was ſaid, that drawing and re-drawing was mer- 
chandize, It does not follow that all drawing and re- 
drawing is merchandize. The words of the jury in 
Wilſen's caſe were, that drawing and re-drawing for ſuch 


| large ſums of money, is trafficking in exchange, But 
there was no re-drawing in the preſent caſe: nobody re- 


drew on the defendant, and all the drawing was to his 
loſs, and tended to his ruin, For he paid a quarter per 
cent. commiſſion, beſides intereſt on every hill he drew, 
With regard to what paſted on the trial in Zlſon's caſe, 


' With great reſpect to Lord Chief Juſtice Lee's memory, 
\ I think the jury aſked him a very proper queſtion ; whe- 


ther this drawing and re-drawing was, in point of Jaw, 


a trading in merchandize within the ſtatutes concerning 


bankrupts? And as the note is taken, he might have. 
directed them, as it is there faid he did. But the report 
ſays, he told them, it was a queſtion of fact, and not of 


law. With all deference to his opinion, it was a queſtion 


of law upon the fact. It may be proper to leave it to 


the jury, whether the perfon gets a profit, or remits other 


people's money ; but the fact being eſtablithed, the reſult 
is matter of law. In J/l/on's caſe he had vaſt ſums of 


other people's money: but this caſe is ſtripped of every 
_ circumſtance of that kind: merely a drawing by a per- 


ſon, for the purpoſe of improving his own eſtate, and he 
pays diſcount on what he draws. Therefore there is no 


colour for ſaying he 1s within the gs of the 
| bankrupt laws. 


The having a ſhare in a ſhip, if the owner does not 
freight it, will not make a man a bankrupt, any more 
_than 


Mt 


the Bankrupt Laws. 


than having a ſhare in a hackney coach, or letting horſes 


to hire. 


There can be no ſuch thing as an equitable bank- 


ruptcy, it muſt be a legal one; and the party muſt be a 
trader in his own right; for if a perſon that 1s a trader, 
makes another his executor, who only diſpoſes of the 
ſtock of his trade, it will not make the executor a trader, 
and liable to a commiſſion of bankrupt; ſo where an 
executor was the repreſentative of a wine cooper, and 


found it necefary to buy wines to refine the ſtock, left by 


the teſtator, it was held not to make him a trader. . 
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Small v. Oudley 
2 P. W. 429. 

Ex parte Nutt, 

I Atk. IOZs 
Teiſtator ordered 
the reſidue of 
his eſtate to be 
employed in 
carrying on his 
trade, this re- 
fidue is liable for 
all the debts of 
the trade, 
Hankey v. 


Hammond at the Rolls, 1785. In Hankey v. Twogood. Mich. Term. 1785. Lord Thur- 
low expreſſed the ſame opinion, and alſo intimated that the executor carrying on the trade with 
it might be a bankrupt, even though his name did not appear, and that he would be perſonally 


liable for the debts. 


No member of the Bank of England ; of the Eaſt 
India, or Engliſh Linen company; nor any perſon cir- 
culating Exchequer bills; nor any adventurer in the 
Royal Fiſhing trade, or Guinea company; nor any 
member of the London Affurance, or Royal Exchange, 
or South Sea companies, ſhall be deemed bankrupt on ag- 
count of his ſtock in the ſaid companies, 


SE CT.-IV. 


Of the Place from or to which the Trade muſt be 


carried on. 


Any perſon trading to England, whether n: tive, 
Jenizen, or alien, though never reſident as a trader in 
England, may be a bankrupt, if he occaſionally comes to 
this country and commits an a&t of bankruptcy. _ 

Accordingly where one JH. Grice, a ſubje& born, who 


lived in Dublin, and traded as a merchant in Ireland, and 


got his living by buying and ſelligg, but frequently came 
into England, and bought goods there and fold them in 


Ireland, and became indebted to diyers perſons ; and 
, _ F 2 Q!1CE 
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2 Vern. 162. 
Inglis v. Grant, 
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Bird v.Sedgwick 
3 Salk. 110, 


Ex parte Smith. 


 Cowp. 402. 
Syſtem of B. 
Law, 7o S. © 


Ex parte 
Williamſon. 
3 Ati. $2. 


Of the Place from or to which 


once ſold in England a parcel of neat's tongues, and at 
another time in [reland, a parcel of tallow, to be delivered 


at Cheſter in England, which was done accordingly; and. 


afterwards committed an aCt of bankruptcy in England. 
The court reſolved that he was a bankrupt. For though 
he bought and ſold but once in England, it is not neceſ- 
ſary that he do ſo; for many merchants do only buy be- 
yond ſea and ſel] here, and others do only buy here and 


ſell beyond ſea, for it is trading that makes a man capable 


of being a bankrupt, and it is plain that Grice did trade 
in England, 

So where a gentleman of the Temple went from hence 
to Liſbon, where he turned factor, and traded to England, 
and broke. "The court held him a bankrupt by reaſon of 


his trading hither and back again, which guney him a 


credit here, 
And in a petition ex parte Smith, it appeared that 707: 


Ajhle:y went from England in 1720, and reſided in Bar- 


badves till 1735, where he was a factor and planter, and 
traded to England by ſending goods from his plantations, 
and receiving goods back again bought in England; and 
diſpoſed of goods ſent from England to Barbadoes, for 
merchants in England, as a factor ; and being greatly in- 
debted, came to England in April, 1737, and committed 


an act of bankruptcy. A commiſſion iſſued, Upon a 


queſtion whether he was within the ſtatutes of bank- 
rupts; the cafes of Sedgwick v. Bird, and Dodfworth v. 
Anderſon, were cited. Lord Hardwicke ſaid, if this point 


| had not been decided in Sedgwick's cafe, he ſhould have 


doubted ; but as it was there decided, he held himſclt 
bound by that determination. 


' In another caſe Lord Hardwicke ſaid, if a perſon Car--. 


ries on a trade 11 one kingdom belonging to the crown of 


Great Britain, and comes over to anvther, a commiſſion 


 tnay be taken out by a creditor, in the place where the 


bankrupt happens to be, as he has traded to this kingdom 
and contracted debts here, 'Fhere are ſeveral inſtances 


of 
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the Trade muff be carried on, 


of this kind, where perſons belonging to the plantations 


2broad, and which is their fole place of refidence, yet 


happening to be in England, have had commiſſions of 
bankrupt taken out againſt them here. 

And, conformably to theſe deciſions, it has been ſettled 
that where a merchant trades to England, if he commits 


an act of bankruptcy here he may be made a bankrupt. 
"Therefore in an action of treſpaſs againſt the meſſenger 


to a commitſion, upon the trial it appeared, that Alexander 


_ the plaintiff, was a native of Scet/and, reſided there, and | 
| had a great houſe of trade in Edinburgh. Beſides that ©2%?: 398» 


buſineſs, he was concerned as partner with Bell and Cz. 
ina great brewery. In both characters he might be con- 
ſidered as one of the greateſt traders in Europe, and he 


traded to all parts of the world. He comes to England, 


and being there occaſionally, is arrefted and lies in priſon 
two months. 

The queſtion was, whether by the Engliſh Ratutes 
azainſt bankrupts, a perſon, to come within the meaning 
and deſcription of a trader there named, muſt not be a 
reſident trader; that' is, whether as the aRts of ba 
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Alexander v, 
Vaughan. 


ruptcy muſt be local in England, the trading ſhould ok | 


be fo likewiſe ? Lord Mansfield delivered the opinion of 
the court, as follows. "The caſe is ſimply this. A mer- 
chant who has traded to Eng/and, but who is a native of, 
and conſtantly ref:zdent in, a country not ſubject to the 
Englif ſtatutes concerning bankrupts, comes occaſionally 
to England, 1s arreited, and lies in priſon two months, 


' whicn is an act of bankruptcy. The queſtion is, whe- 


ther ſuch perſon having traded #o England, not in Enge 
land, is an object of the bankrupt laws ? 
, The circumſtance of a trader being a natural born 
ſubje&t or a foreigner makes no difference. The laſt 
{eion of the ſtatute 21 Fac. 1. c. 19. exprelsly declares, 


That ftrangers as well as natural born ſubjeRs and deni- 


zens, ſhall # ſubjet to the bankrupt laws ; and there- 


fore it puts that point out of the caſe, But it ftill leaves 
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Df the Place from or to which 


the queſtion, whether both "natives and foreigners muſt 
not be traders in England. 
I own when the general queſtion was ftarted at the 


trial, I felt great objections, upon principles of juſtice, to 
the idea of a foreigner occaſionally coming here, being 


ſubje&t to the bankrupt laws. Whoever gives credit, 
cives 1t upon the property a man has in the country 


where the credit is given. I was allo ſtruck with the 


very inconvenient conſequences that might ariſe in dit- 


| ferent parts of our dominions, if a wader might come 


over here behind the back of his creditors, hurry through 
a commiftion, and obtain his certificate, before his cre- 
ditors abroad could even know the commiſſion had iſſued, 


On the other hand, it appearcd there was a locality in the 


deſcription of the aQts of bankruptcy, and that the trader, 
whether a native or foreigner, muſt be in England when 
he commits an aCt of bankruptcy, 

The caſe ex parte HYlliamſon, 1, Atk. $2. did not 
firike me then as it does now; for the opinion there 
given was not an opinion founded on any part of the 
caſe before the court. At the ſame time, I never doubt- 
ed, but many ſuch commiſſions have iſſued, and that 
many perſons have come from Jreland, and the planta- 


_ tions, on purpoſe to get commiſſions taken out againſt 


themſelves, I recommended it th-refore to the counſel 
to ſearch for caſes decided upon the point, That fearch 


has been made, and ſeveral authorities have been pro- 


cuced, 
| I am confirmed in every objeftion that aroſe in my 
mind upon general principles, by what Lord Hardwicke 


| fays; but if in the year 17 50, he did not think the mat= 


ter entire, I think it is not ſo now. However it m 
{ſtand upon principles, I think we are bound by the au 
thorities, The cafes of Dodfworth v, Anderfon, = T 


Bird v. Sedowick, are ; frong authorities upon the ſub-" _— 


ject. . | 
But 
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the Trade mult be carried on. 


But the moſt material authority of all, is the caſe ex Ch.1IL.\. 4 
parte Smith, in Chancery, upon the bankruptcy of one mt Li rag 


Aſhley, who was never reſident in England, nor had ever 
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Cowp. 


402. 


traded in England. That caſe was ſolemnly argued be- Syſt. Bank. Law 


fore Lord Hardiwwicke, and the ſeveral caſes above men- 
tioned were cited and relied on. The bankrupt came 
over on purpoſe to get the commiſſion taken out againſt 


him. The opinion given by Lord Hardwicke in that 


caſe, was much ſtronger, becauſe he had no doubt, that 
the commiſſion was fraudulent; and therefore he gave 
his opinion both againit his inclination, and againſt what 


he thought the juſtice of the caſe. The words of his 
opinion are very ſtrong. « The new laws relating to 


« bankrupts have turned the edge of commiſhons of 


_ & bankrupt, from being, as they were originally, remedial 


« to the creditors, and in the nature of puniſhments to 
« the bankrupt, whom they conſider as an offender ; to 
&« be the accidental occaſion of great frauds. This has 
« been the caſe here; and I will, as far as I can, prevent 
« the extending them to other parts of the world. If 
« the act of bankruptcy had been committed abroad, to 


 ©& be ſure no commiſiion ought to go againſt him for 


« that act. The affidavits ſpeak only of his trading to 
« England while he reſided at Barbadoes. If this point 
« had not been determined in Sedgwick's caſe, I ſhould 
« have doubted of it, but that caſe is in point, and muſt 
« govern this. However I will ſuſpend the certificate 


© till the creditors abroad have an opportunity to ſend 


« over proofs of their debts.” 

This throws a different light upon the caſe ex parte 
F/illiamſon in the year 1750, which was 13 years after- 
wards, and ſhews that Lord Hardwicke continued of 
the ſame opinion then, though the ſame point was not 
immediately before him at the time. Here the plaintiff 
traded to England, and never was a reſident trader in 
England, but came hither only occaſionally, The conſe- 
quence 1s, that a nonſuit muſt be entered, 


F 4 CHAP. 


7.8 » C, 


Ch. IV. ſ. To 


x Salk. 110. 
Palm. 325. 


Alexander v, 

V 2ughan, 
C-:wp. 39%. 

Ex parts: Smith, 
_ Cited Cowp. 402. 
Cotton vs 
Daintry. 

2 Sid. 417. 
Meggot and 
Mills. 

12 Mod. 159. 


s L. Raym. 287, 


CHA P:;-1V. 


Df the Ac of Bankruptey. 


Set. I. IVhat are Afts of Hain: 
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_— BY 
;$-EC-T.-L 
W hat are Arts of Bankruptcy. 
ANY of the aGts of bankruptcy above deſcribed, 
are in themſelves equivocal, and capable of being 


explained by-circumftances; for to bring them within the 


purview and meaning of the ſtatutes, it 1s abſolutely ne- 
ceſlary they ſhould be done to defraud and delay creditors 
from recovering their juſt debts. 

'The better to obtain a clear, and comprehenſive view 


_ of the deciſions upon the ſubject of this chapter, I ſhall 


conſider ſeparately each act of bankruptcy, upon which 
any queſtion appears to have been raiſed ; premiſing that 
the ſtatutes of bankrupts are, as to the a& of bankruptcy 
and trading, confined to England, and do not extend to 
acts done in other dominions of the crown of Great 
Britain, or in foreign countries ; and alſo that the a& of 


_ bankruptcy my be committed after the party has quitted 


trade, 


i Vent. 5. Heylor v. Hall. Pali. 325. 


The 
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The bankrupt's declaration of his fears of being ar- Ch.IV. £. 1. 
reſted, or of his bad circumſtances, are not evidence, 
unleſs where it is concomitant with- fats, ſuch as re- Annaly, 267. A 
moving his books, goods, &Cc. or where the bankrupt * 44 8 - 
himſelf conterts the commiſſion, OY 


3d June 1790. 
Bateman Ve Bailey, 5. T. Rep. 512. 


Departing the ls will not be an a& of bankruptcy, Wo | rg 
unleſs done with a view of defrauding or delaying cre- , atk. 194. 
ditors ; but if it appear that they are in fat delayed by 5a i ; 
ſuch abſence, it will be the ſame as x the original __— 123. Good. 20. 
zure were fraudulent. I Low. 96. : 

Therefore one W/eeodier, a mercer on Ludgate Hill, Woodiet's caſe, 
who fled beyond ſea for the murder of his wife, whereby brad. 
his creditors were in fact prevented from recovering their 
debts, was held to have committed an aCt of bankruptcy. 

So in Raikes v. Porcau, which was an action for Raikes v. 
money had and received, plea the general iſſue. The {<> Sittings 
plaintiffs were the aflignees of Hervey, and the queſtion after Trin. 
in the cauſe was, the time at which he became a bankrupt. T0 WON 
—'T he evidence was that he left England in company 

with a young lady of abaut 16 years of age, who, as 
Hervey was a married man, refuſed to live with him as -» 
' a miſtreſs, unleſs he took her abroad. "The defendant, 
who' was a relation of the lady, and a creditor of the 
bankrupt, followed them to Helland, and there obtained 
from him the bill for the amount of which this ation - 
was brought. The counſel for the defendants contended, 
that the fole motive of the bankrupt's leaving England 
was to effect his deſign upon the Jady, and that the de- 
fendant followed them, not for the purpoſe of obtaining 
the bill, but of bringing back the lady. 

Mr. Jullcs Buller, —If it were neceſlary to ſay whe- 
ther the bankrupt left the kingdom to delay his creditors, 
I think no great doubt can be entertained of it. The 
evidence of his clerk as to the bad ſituation of his affairs, 
and the bills which he was to have paid on the ſubſe- 


quent day, clearly evince his intention, But this point 
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What are Uas of Bankruptcy: 


it 15 now unneceſſary to decide, for it has been ſettled ir 
IVoodier's caſe, that if a man goes abroad, though not 
with the' intention of delaying his creGitors, and in fact 
they are delayed, it is an act of bankruptcy. I do not 
know that this caſe has ever been over-ruled, Tt iz in 
genera] of more importance that the law fhould be fet- 
tled, than what the law is, If I were now to lay down 


| the law for the firſt time, I do not know that 1 ſhoulg 


do it in this manner. But here I am bound to conform 
to decided authority. - 
The jury found a verdict for the plaintiffs. 
But a trader going abroad, to avoid performing a duty, 
will not therefore be a bankrupt, as if it be to avoid an 


_ arreſt upon an excommunicato capiende, or the fervice of 
| proceſs to inforce a decree in Chancery, unlels it be a 


decree for the payment of money; but. if creditors, by 
ſuch abſence are delayed and defrauded, it then becomes 
an att of bankruptcy, according to the principle of 
Foodier*s caſe, ſupported by thoſe above cited. | 
Be gimmmng to. keep houſe, or otherw:ſe to abſent himſel If. 
Denial to a creditor is not itſe}f an act of bankruptcy, 
but is prima facie evidence of keeping houſe. But as 
the ſtatute requires 'it to be with an intent to delay or 
defraud creditors, the mere denial is therefore capable of 
being explained by circumſtances, ſuch as ſickneſs, com- 
pany, bulineſs, or even the lateneſs of the hour. Neither 
will an order by the debtor to his ſervant to deny him to 
creditors be ſufficient without an actual. denial, For 
where a trader gave orders to his ſervant to deny him to 
creditors on the 26th of ay, but was not aCtually denied 
to a creditor till the 28th, the court held the actual denial, 
and nat the order to > denys conſtituted the act of bank- 
ruptcy. | 
Any keeping houſe for the purpoſe of Jelaying a Cre» 
ditor, even for a voy; ſhort time, will be an act of bank- 


Thus 


What are Acts of Bankruptcy, 


Thus upon a rule to ſhew cauſe why a new trial Ch.IV.C. x, 
' ſhould not be granted, it appeared that at the trial the wy 


is 


only queſtion that aroſe was concerning the a&t of bank- Colkett v. 


ruptcy alledged to have been committed by Falch, as to , Term, Reps 


which the fats were as follow: Falch being in bad cir- 
' cumſtances, on the evening of the 7th of Fanuary, 1786, 
exprefled his concern to his clerk, and his fears that he 
ſhould not be able to anſwer a bill which would become 
payable the next day, and defired him to come earlier 
than uſual the next morning, and be in. the way; in caſe 
the holder of that bill ſhould enquire for him, to deny 
him. In fact, that bill-holder did call the next morning 


Freeman. 
5Y. 


4 


before nine o'clock, and preſented a bill for payment, 


when the clerk gave him the anſwer as he was directed, 
that his maſter was not at home. Afterwards, however, 
in the courſe of that day, Falch appeared in public, and 
having procured ſome money from a friend whom he met, 
he ſent for the bill and paid it before ave o'clock on that 
day. The learned judge directed the jury to find their 
yerdict for the plaintiffs, inaſmuch as the aCt of bank- 


ruptcy was compleat by the denial of a creditor with in- 


tent to delay him, notwithſtanding ſeveral of the jury, 
which was a ſpecial one, ſuggeſted to him at the time, 
that by the practice of merchants in the city of London, 
| the payer of a bill has the whole of the day on which it 
becomes due till five o'clock to pay it in. However, 
upon the judge's repeating to them his opinion upon the 
point of law, they found their verdict accordingly. 

Aſbhurſt, J.-I have always underſtood the general 
rule to be, that where a trader commits an unequivocal 
act of bankruptcy, nothing that paſſes afterwards can 
explain it away, Where indeed the act done is in itſelf 
equivocal, there it may be explained by ſubſequent acts, 
as by the bankrupt's afterwards appearing in public, or 
the like, Then the only queſtion here is, whether the 


act at the time it was done was a clear unequivocal a&t 


of bankruptcy ? From the faCts which have been ſtated, 
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it appears that the bankrupt could only order himſclf + 
be denicd with a view to delay his creditors, for he him. 
ſelf thought that his circumſtances were in a deſperate 
fituation at that time, and that he ſhould not be able tg 
tula] his engagements, and directed his clerk to deny him 
when the bill holder called, which was accordingly dene 
carly the next morning. "This was a clear a& of bank- 
ruptcy, and whatever might happen afterwards could not 
alter the caſe, It is true, that if the payer of a bill of 
exchanze diſcharge it before five o'clock, on the day when 
it becomes duc, that will be a ſufficient payment in law, 
in order to prevent a proteſt, but that 1s not the queſtion 
here ; whit we are now to confider is, whether the de. 
nial to a creditor, with a view to delay him, was a com- 
plete act of bankruptcy at the time? I am of opinion 
that it was, and I belicye that this has been ſo heid in 
ſeveral caſes. 

Buller, J.—On account of a doubt ſtarted at the trial 
v7 ſome of the jury, which was a very reſpectable one, [ 

-as defirous of taking the opinion of the court upon this 
als; although I myſelf entertained no doubt upon the 
ſubject. But if the reſt of the court are now clear that 
the law laid down by me was right, it wil only be 
putting the parties to further and unneceſſary expence to 
erant a rule to ſhew cauſe. It appeared at the trial, that 
the bankrupt had given himſelf up as a loſt man the 
nizht before the morning on whici the denial was proved; 
he was then in deſperate circumſtances, he had been 
getting money for ſome time before, in a manner not 
altogether to his credit, by buying goods of perſons for 


the purpoſe of turning them into money, who were after- 


wards obliged to come in as creditors under the com- 
miſion ; ſuch wes his general fituation when the denial 
took place. The jury doubted whether that denial was 


an att of bankruptchs becauſe the bill upon which the 


demand aroſe was paid before five o'clock on that ſame 


dy on which it became due, and they defired to know 
T1 _ whethe 


What are As of Bankruptcy, = "WF 


whether in point of law the bankrupt had not the whole Ch. IV. f. r. 
day to pay the bill? I told them that the rule mentioned tart 
by them, with reſpect to the time which the payer of a 

bill was allowed to diſcharge it in on the day on which it 

became due, was a good one, but that they were miſ- 

taken in the application of that rule to the preſent in- 

ſtance. That where the queſtion was, what laches of 

the holder would diſcharge the indorſer, there the former 

might wait to receive payment the whole of the day on 

which the bill became due : but that was with a different 

view. Here the caſe turned on a different queſtion, 

whether a denial of a creditor, with a view to delay him, 

though but for an hour, was not an act of bankruptcy ? 

For though the words of the act 13 E!:z. c. 7. are «begin 

to keep houſe,” yet on the conitruction of them it has 

always been held that a denial to a creditor, with a view 

to delay, him, was an aft of bankruptcy. And I told the 

jury, that if they were ſatished that the bankrupt denicd 

himſelf at nine in the morning, with a view to delay his 

creditor, that was in itſelf a clear a&t of bankruptcy, and 

his afterwards appearing in public on that day, and pay« 

inz the bill before five o'clock in the evening, could not 

purge that a&t once committed. A elear act of bank- 

ruptcy can in no caſe be explained, At' the trial of this 

cauſe, a gentleman at the bar mentioned a caſe which had 

come before Lord Mansfield a few years ago, the cir- 

cumſtances of which were theſe ; a bill having become 

due, and the drawer being prefled for payment, defired 

the holder to call upon him the next morning at a friend's =_ 
houſe in Bridge-/treet, and he would pay him; the holder _ b- 
went accordingly, and -was denied at the drawer's requeſt. iP 
Upon being aſked by his friend, if he was aware that he i" 
had been committing an a& of bankruptcy, he anſwered *H 
with ſurpriſe in the negative, and ſaid, that he did not 
mean to do fo, and went afterwards and paid the bill. 
Lord Mansfield, in his direQtions to the jury told them, 
that if they were ſatisfied that the denial had been with a 
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What are Acts of Bankruptcy, 


view to delay the creditor at the time, it was an a& of 
bankruptcy, and if fo, it could not be purged by paying 


| the bill afterwards. The term of « purging an ac of 
bankruptcy” is frequently perverted, and that has often 
| been complained of by Lord Mansfield, who has on ſe- 


vera] occaſions taken the opportunity of declaring, that 
it can only mean, that if the a&t done be in itſelf equi- 
vocal, other circumſtances may be called in to explain it; 
but if the act be a clear unequivocal a&t of bankruptcy, it 
cannot be purged or expinined away by EN Jang Cit= 
cumſtances. 

Greſe, J.—It ſeems tome that the direCtions of the learned 
judge were perfealy right, for the only queſtion was, 
whether the denial was with a view to delay the creditor ? 
TT hat was the province of the jury to determine, and they 
have found by their verdict that it was ; and in my opinion 
they have judged right. The direCtion therefore being 
right in point of fact, it would be a lofs of time and an 
unneceflary increaſe of expence to grant even a rule to 
ſthew cauſe, 

Upon a queſtion, whether a perſon who, after having 
been arreſted, kept at home, and declared he did fo to 
avoid the cle of a former arreſt, had by this. 
conduct committed an a& of bankruptcy, the court of. 
Common Pleas was of opinion, that he had. And in a 
fill later caſe it was held, that a trader leaving his houſe. 
to avoid being arreſted on a particular day to gain the 
term, and then offering bail, was an aCt of bankruptcy, 

A general denial will not be ſufficient, but it muſt be 
a denial to a creditor who has a debt at that time due; 
for if he is only a creditor by a note payable at a future 
day, a denial to him will be no a& of bankruptcy ; the 
ſtatute requires a keeping houfe to defeat or delay credi- 


tors of their debts, which cannot be where the creditor 


has no debt due to demand. 

It bas been held that a denial to a perſon coming on 
behalf of a creditor to demand a debt, will not be within 
the ſtatute. 

Accord- 


What are Aas of Bankruptcy, 


Accordingly in an aCtion of trover, brought by the 
aſſignees of a bankrupt. for a parcel of goods taken in 
execution, Lord Camden was of opinion, that in point of 
evidence, the action could not be ſupported unleſs the 
plaintiff proved, that the perſon to whom the bankrupt had 
been denied antecedently to the execution, was a creditor, 
and he faid being denied to a perſon who came in behalf 
of the creditor was not ſufficient, and this, though it ap- 
peared, and was given in evidence, that the bankrupt had 
been denied to many creditors afterwards, and continued 
to be denied daily till the commiſſion iſſued, 

But it is certain, that in practice, a denial to the clerk 
of a holder of a bill of exchange or promiſſory note is 
conſidered as ſuch an evidence of keeping houſe, as to 
make it an act of bankruptcy. "Thus in the caſe before 
cited of Colkett v. Freeman, it appears, from the follow- 
ing note on which I can depend, that the denial was to 
the holder's clerk, and no objection was taken upon that 
circumſtance. 

The plaintiffs in an action of trover claimed the goods, 
as having been afligned to the defendant by the bankrupt 
atter a ſecret aCt of bankruptcy committed on the gth of 
January, Agbill drawn upon the bankrupt became due 
| that day, He had been the preceding evening endeavour- 
ing to raiſe money to pay it, but without ſucceſs ; when 
| he law the clerk of the holder coming in the morning, he 
Celired to be denicd; and the clerk was accordingly told 
thatthe bankrupt was not at hoine. The bankrupt af- 
terwards went out and got money ſuflicient to diſcharge 
the bill, which he ſent to the holder before 5 o'clock in 
the evening, ſo that the bill could not be noted, 

Buller, J, told the jury that a denial, with intent to de- 
lay creditors, was an a of bankruptcy, that in this caſe 
the denial was undoubted, and the only queſtion was with 
reſpect to the intention.—T'hat if they were of opinion, 
that the bankrupt, at the time of the denial, meant to 


delay the bolder of tae bill, the ſubſequent FRF would 


not 
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not vary the caſe; for the only effect that could have, 
would be to render the intention leſs certain. 

Mr. Peters, one of the ſpecial jury, expreſled ſome doubts 
to the judge, and ſaid the circumſtance of the bankrupt 
going out immediately after the denial, in ſearch of mo. 
ney, very much inclined him to-think that this was not 
an act of bankruptcy. 

Buller, J. faid, that if, at the time of the denial, there 


_ was any intention to delay, it could not be purged away 


by any ſubſequent act, and all inconvenience might have 
been prevented by the bankrupt having ſeen the clerk, 


_ and telling him he was going in ſearch of money to pay 


Hooper v. Smith 
1 Black. Rep, 

T, 
Bamford Ys 
Baron, cited 


2 Term. Rep. 


594+ 

Eyre v. Biibzck, 

cited 2 Term. 
Rep. 595, 

Roverts v. 

Teildalde. 

Peakes N.P, 27. 

Bojton ve. 

':.Reichard, 

Eſp. N. P. 107. 


the bill. A verdict was found for the plaintiffs. 


| It frequently happens that traders in declining circum- 
ſtances call their creditors together to inſpect their affairs, 


and determine whether a commiſhon ſhall iſſue againſt 


them or not, and, if thought adviſable, it is uſual for the 
trader to deny himſelf to a creditor for the purpoſe of 
making an act of bankruptcy,—However it was formerly 
doubtful how far ſuch concerted denial would be an a& 
of bankruptcy to affect the intereſt of third perſons. The 
ſtatute requires a denial with an intent to delay or defraud 
the creditor, but it is clear that a denial by agreement 
cannot” be faid to be with either of thoſe intents, and Lord 
Mansfield in Hooper v. Smith obſerved, he much doubted 
how far ſuch an act of bankruptcy committed by confent 
and agreement is valid, with reſpe& to a third perſon not 
privy to ſuch agreement ; certainly, ſaid his Lordſhip, the 
bankrupt himſelf, and all thoſe who come in under the 


commiſſion, are concluded to ſay any thing againſt it. 


But the relation of a commiſſion of bankrupt to the time 


of committing the a&, though uſeful to prevent frauds, 


is ſufficiently hard already upon private perſons, and ought 


not to be extended further. An a& of bankruptcy, 1 


the eye of the law, is conſidered as a crime; but where 
is the crime of denying oneſclf to another, by previous 


confent and agreement ? 
And 


'Uhat are Acts of Bankruptcy. 


And this point has been variouſly determined at Ni 
Prius, for Mr. Juſtice Fer ti.-1d, that the bankrupt's 
being denied to the plaintiff's clerk {who was ſent to de- 
mand money in confequence of 'an agreement made at a 
meeting of the creditors two hours before, at which the 
bankrupt and the plaintiF both were) was ſufficient. 

But Lee Chief Juſtice ruled that a denial by agree- 
- ment was no act of bankruptcy, and fo the Jaw ſeerns to 
be now ſettled; accordingly in an ation of Trover for 
goods taken in execution, the queſtion was as to the time 
of committing the act of bankruptcy, Buller Juſtice, who 
tried the cauſe, held, that if a man leagues with ſome of 
his creditors, and keeps houſe with intent to commit an 
act of bankruptcy, and is accordingly denied to one of 
ſuch creditors, it 18 fraudulent, and not a good act of 
bankruptcy. But if the creditor calling be not a party toy 
nor acquainted with ſuch agreement, it ſhall not operate 
to his diſcdvantage, and the denial will be good evidence 
of an act of bankruptcy. 


Depariing from his awelling-houſe, may become an at 


of bankruptcy or not, according to the motive by which 


the party is impelled; if it be done with a view of de- 
irauding his creditors, or even delaying them, and his 
abſence but for a ſingle day, it will be an a& of bank- 
ruptcy, and his very abſenting himſelf is ſufficient prima 
 facte evidence of an intention to defraud or delay his cre- 
ditors, but it muſt be a voluntary abſenting, and not by 
_ meanis of- an arreſt. And as keeping houfe to avoid per 


iorming a duty will not be an a& of bankruptcy, fo nei- 


ther will the departing from his dwelling-houſe on the 
| like occaſion; for it is the abſenting to avoid the payment 1 
of money which marks the inſolvency, and therefore be- 
comes an a6t of batikruptcy ; confequently abſconding to 
avoid an attachment upon an award for not delivering of 
goods, is not an a& of bankruptcy ; but, on the other 
hand, abſconding to avoid an attachment for non-pay- 
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ment of money in purſuance of an award iS within the 


ſtatute. 

Suffering himſelf to be outlawed. An outlawry in 
Ireland does not make one a bankrupt, but in the county 
palatine of Durham it does. However, an outlawry does 
not appear to be an act of bankruptcy, unleſs it be ſuf- 
tered with an intent to defraud creditors. 

Lord Chief Baron Comyns adds, that if the outlawry be 
reverſed before the commiſſion iſſues, or for default of 
proclamations after the commiſſion, it ſhall not be an a& 
of bankruptcy. But this opinion is ſupported by the 
reſpeCtability of that author alone; he quotes no autho- 
rity, and thereiore it may be reaſonably doubted whether 
ſuch poſitions can be conſidered as law ; for if the out- 
lawry were originally fraudulently ſuffered, and intended 
to defeat or delay creditors, it ſhould ſeem that no ſubſe- 
quent eyent would be ſufficient to clear the TRaG, Or pre= 
vent the effect of the bankrupt laws. 

Yeilaing himſelf to prijen, 1s to be intended a voluntary 
yielding for debt; and it a perſon capable of paying will, 
notwithſtanding, from fraudulent motives, voluntarily go 
to priſon, it is an act of bankruptcy. 

B. was arreſted for 281. and though he had money | 
ſuKcient to pay the debt, yet choſe rather to go to priſon, 


in order, as he declared, to force his creditors to come 


to a compoſition. The Lord Chancellor ſaid, this 
is an act of bankruptcy within 1 Fac, 1, though without 
ſuch 7zatent, yieiding himſelf to priſon was no act of bank- 
ruptcy, unlefs he lay there two months; otherwiſe where 
tie party procures himſclt to be arreſted on a ſham debt, 
for that by the ſtatute of El:zabe th is immediately an act 
of bankruptcy. 


WWillingly &r fraudulently procuring his. good; to be at- 
tached or ſequefered, which, is 2 plain and direct endeavour 
to diſapporrit his creditors of their ſecurity. But an at- 
tachment out of a court ior default or laches is not an act 


of bankruptcy 3 3 nor if 4. has a rectory umpropriate, and 


the 


Chat are Ads of Bankruptcy. 


| the tithes are ſequeſtered for not repairing the chance], 
will he - thereby become a bankrupt. 
here meant, and which the legiſlature had in view, is that 
fort of attachment by which ſuits are commenced, as in 
Loudon and other towns where that ſpecies of procels 1s 


uſed; therefore a fraudulent judgment and execution ſued_ 


" thereupon, was held not to be procuring goods to be at- 
tached within the words of this aCt. 

Making any fraudulent grant or cenveyance of his lands 
and tenements, goods or chattels, A fraudalent grant, 
to come within the meaning of this ſtatute, muit be by 
decd ; therefore a fraudulent ſale of goods, not by deed, 
is no act of bankruptcy in itſelf : but being a ſcheme con- 
certed at the eve of a banktrupcy, to cneat innocent per- 
tons, in order to ſecure particular creditors, 1s fuch a 
fraud as ſhall render the ſale void. 

A trader, before he becomes a bankrupt, may prefer 
one creditor to another, ,and may pay him his debr, or 


may make him a mortgage, with poſſeſſion, delivered, or 


may aſſign part of his effects; but a preference of one 
creditor to the reſt, by conveying by deed all his effects to 


him, is a fraud upon the whole bankrupt law ; and an aft 


of bankruptcy. 
Whether a tranſation be fair or fraudulent 1s often a 


queſtion of law, it is the judgment of law upon facts and 


intents ; but valid tranſactions as between the parties may 
be fraudulent by reaſon of covin, colluſion, or confederacy 
to injure third perſons. 

Therefore when a trader by deed transferred and aligned 
all his eftate and intereſt in certain premiſes, and alſo all 
his ftock uſed and employed in the ſeveral trades he car- 
ried on, and all his changeable ſtock, debts, &c. to one 


| De Mattos, for the purpoſe of ſecuring him the re-pay=- 


ment of money he ſhouid advance; at the ſame time con- 
tinuing himſelf in poſſeſſion of every thing conveyed' by 
the deed, having nothing of value but what was Com- 
prized therein, 


G 2 He 
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He was held by this conveyance of all his ſubſtance, 
though by way of ſecurity and for valuable ny 
to have committed an act of bankruptcy. 


50 in the caſe of Wilſon v. Day, where Lawſon a 


_ trader being indebted to J///on, and finding he could not 


ſtand his ground, aſſigned to Z7l}/on every thing he had in , 

the world to ſecure money really due to him, and which 
he was liable to pay on Lawſon's account without liqui- 
dating the ſum. No pofleſlion was delivered, but : let- 
ter of attorney was given to one Betham, (who was clerk 


to Lawſon) to colle, receive, diſpoſe, &c. But the 
' goods continued in Lawſon's houſe, No notice was 


| given to the debtors of Lawſon, till Lawſon went off, 


Butcher v.Eaſto, 
| Dovgl. 282. 


he reque 


which was in a few days after, The court obſerved that 
this deed was made to prefer //:l/on to the bankrupt's 
other creditors. That it affigns all his property, and 
inveſts his own clerk with the management of his effects, 
inſtead of the commiſſioners. And they held him to be a 
bankrupt the moment he executed the deed. | 

In ancther caſe, a trader being arreſted for debt, deſired 


d to bail him—Zafto refuſed—But the trader 
propoſirfe to execute to him a bill of fale of all his effects 
for the debt for which he was arreſted, and alſo for his 


the bailiff 4 convey him to Eafts's, a creditor, whom 


_ debts to him, he conſented to give a bond payable at 
| the return of the. writ, which the ſheriff's officer ac- 


cepted. On the ſame evening the trader executed a bill 
of ſale of all his goods and effects whatſoever to Eafto, 


with power to enter and fcll the fame: "The next day 


Eafla was put into poſlefſion of the effets. The fame 
day he committed an act of bankruptcy by keeping _ 
and ſoon after abſconded. 

Lord Mansfield ſaid this was a  fironger caſe than any 


of the former. The bill of ſale was a fraud on. all the 


bankrupt laws. It was a conveyance of all he had in 
the world, Was it poſhble for this man to carry on his 
bulincls 
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buſineſs after the bill of ſale. had _ _ all his rock Ch TV. £. r G 


and effeCts ? 

This conveyance was hrietre held to be fraudulent, 
and an a& of bankruptcy. 

Nor will the caſe be different if the aſſignment is made 
to indemnify a ſurety, for the inconvenience and miſchief 
ariſing from an undue preference 1s the ſame ; therefore 
in a late caſe, where it appeared that the bankrupt had 
borrowed of Mr. Bartlom a ſum of money, for the pay- 
ment of which the defendant became ſurety in a bond 
_ the ſurety was never called upon for payment till after the 
bankruptcy. The bankrupt conveyed to the defendant 
(for 500 years) a copyhold eſtate; and all his ſtock in 


trade, and all his perſonal eſtate whatſoever and where-_ 


ſoever, and a nominal poſſeſſion was given by delivery of 

a ſilver ſpoon. There was a proviſo in the deed, that 

till the defendant was s damnified he ſhould not take actual 
poſſeſſion. 

| Lord Mansfield ſaid, the only difficulty was to find a 


doubt after all the caſes that had been decided. It has 


been ſaid over and over again, that when a man conveys 
all his ftock in trade, it is an a&t of bankruptcy, for it 
deftroys his capacity of trading. He cannot afterwards 


ſell any thing, for all belongs to another man. Another 


' Treaſon is, that It prevents erglinors from recovering, their 
debts, 


And though it may he faid this conveyance is within 


the ſtatute of Z/;z. and fraudulent, and will not therefore 


have effec, yet if it is ſo, it is an act of bankruptcy; for 
every fraudulent deed is an aCt of bankruptcy, His Lord- 


ſhip added, that this affignment not being to ſecure a 


preſent debt made no difference, it was to give a pre- 
ference to the ſurety when he became a creditor, 


8 


Haſſeh'y, 


Simpſon, 


Zo 1784, 


He further obſerved, there was nothing ſtated in the 


caſe that ſhews the ſurety knew of the aſſignment ; it 
; ſeems as if the bankrupt had applied to his attorney to 
make this conveyance, who went too far and conveyed _ 
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| all z if he had conveyed only the copyhold, and that at 


the requeſt of the ſurety, it would have beenagood, 

An equa] diitribution among creditors who equally 
give a general perſonal credit to the bankrupt, is anxiouſly 
provided fer ever ſince the act of 21 F. 1. c. 19. there- 


fore when a bankrupt by deed conveys all his effeRts to 
| truſtees to pay all but one creditor, it is fraudulent and 


an aC&t of bankruptcy. For where a trader made an 
aſſignment of all his effes, goods, ſtock in trade, and 
book debts, (except houfhold' goods, watches, platc, bills 
of exchange, inland bills, -promiſfory notes, and caſh 
then by him) to truſtees in trutt to pay themſelves and 
all the reſt of his creditors, except Foord, Butthe truf.- 
tees declining to act under this aſlignment, he executed 
another, wherein the truitees were to pay themſelves, 
and all the creditors mentioned 1n a ſ{ch2dule (in which 


ſchedule Foord was not included) and in this ſecond aſlign- 


ment a large parcel of zinger, as well as the things abovye- 
mentioned, were excepted. — 

Lord Hardwicke was clear, that the executing the 
deed was an act of bankruptcy, whereupon the creditors 
mentioned in the ſchedule conſented to waive all benefit 


or advantage under that aflignment, FP 


An even an afltiznment of all a trader's effects for the 


others, aſſignees benefit of all the creditors, has been held arn-act of bank- 


of Ewing v. 
Hamm nd, 


- Sirtin > after 


Hilary Term, 
7 Geo. 3» 


But thoſe who 
execute the deed 
cannot ſet it 


ruptcy, unleſs they all aflent to the deed; accordingly in 


-an action of trover againſt the ſherijy who had levied an 


execution at the ſuit of one Lee, under a warrant of attor- 
ney given him by the. bankrupt. To prove an a& of 
bankruptcy, prior to the execution, the plaintiff's coun-. 
ſel relied on an affignment made by the bankrupt of all 
his effects ro two of his creditors in truſt for themſelves 
and the reſt, in conſequence of a propoſition made by the 
bankrupt at a meeting of his creditors and: accepted by 


' them. Lord Mansfield held ſuch deed to be an act of 


bankruptcy as a fraud on the bankrupt laws, uuleſs every 
creditor had concurred, And the plaintiff had a verdict. 
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But though a conveyance | by decd of all a bankrupt”'s 
effets, or fo much of his ſtock in trade, as to difable 
him from being a trader, or all þ:s houfhold goods, although 
for the payment of all his creditors, is itſelf an act of 
bank: uptcy 3 a . conveyance of part 1s very difterent 
that may be public, fair, and honeſt. As a trader may 
ſell, ſo he may openly transfer many kinds of property by 
way of ſecurity. What afiznment of part will or will 
not be fraudulent, mutt depend upon the particular cir- 


cumſtances of the caſe ; but a colourable exception of a 


{mall part of his eſtate or efeRs will not prevent the deed 
_ being declared fraudulent, for the law will never ſuffer an 
evaſion to prevail to take a caſe out of the general rule, 
which is ſo eſſential to juſtice. Therefore in Gayner”s 
caſe, the exception in the deed of his houſhold goods, 
watches, plate, bills of exchange, inland bills, promiſlory 
notes, and cath then by him, and a large parcel of ginger, 
was conſidered as colourable, and not ſuffered to prevail. 
The intention of the deed was fraudulent in giving an 
undue and illegal preference ; and therefore could not be 
ſubſtantiated by fuch an exception. _ « 

So where Fobn Appl:ford (on the 5th of December 
1769) in coniideration of 300 /. affigned to the plaintiff 
Law, two leaſehold meffuages, and all his ſtock im trade, 
by way of mortgage for 3007, and. intereſt ; but his 
houſheld goods and debts (which were very trifling) were 
not included in this aſſignment. "The 300/7. was not paid 
at the day, fo that the mortgage became abſolute. 

Qn the gth of Avg? 1771, the ſaid Appleford, in con- 
fderation of the faid 300 7. and 407. more, bargained and 
ſoldall his houſhold goods to the faid Lat, by way of mort=- 
gage for the faid 340/. But his debts (which were of no 
value vihen the commiſſion aſterwards iſſued) were not 
included in this bill of ſale. On the 17th of September 
1771, a commiſſion of bankrupt iſſued againſt Applefora, 
and his goods and ſtock in trite were ſeized und# the 
faid commiſſion z and the plaintiff A them to be 
{ized and fold, 

G 4 Appleford 
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.. of about 1007.) and at midnight made a bill of fale of 


TX BUrrte 434. 


Jacob V. Shep- 


herd, 
s Burr. 478, 


were inſufficient to diſcharge his incumbrances ; and there- 


. trading for the future, His very fgn and fign-iron make 


_ off, He was therefore clearly of opinion the deed was 


. and indeed the not Gohivering poſſeflion being only evi- _ 
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Abpleſord, till a ſhort time before the commiſiion iſtucd, 
carried on his trade with credit. 
The court faid, this deed created an inſolveney in the 
trader. It is aſſignment of all his ftock in trade, without 
Which, he can carry on no buſineſs. It is of all his ſub- 
ſtance, except his houſhold goods and debts, which alone 


fore made him inſolvent. And if the deed be in itfelf an 
act of bankruptcy, the mortgage of the houſes in the ſame 
deed 15 equally void and fraudulent, 
 Andia another caſe, a trader linding his circumſtances 
on the decline, but willing to give a preference to ſome 
favourite creditors, made an inventory of all his goods and 
ſtock in trade (ſome few particulars excepted, tothe amount 


them, in truſt to pay thoſe creditors their full debts, leav- _ 
ing debts to the amount of g00/. unprovided for. Next. 
morning he abſconded, and a commiſſion of bankrupt 
was afterwards taken out. 
Lord Mansfield, at Nift Prius, ruled this to V an aQt 
of bankruptcy. He-told the jury the deed created an in- 
flolvency. The affignor muſt go off the next morning; 
elſe his poſſeſſion will be colourable. The intereſt which 
15 omitted in the affignment, is too minute to make 2 
difference. 'T he aflignor has given up all his power of 


part of the goods afligned. And another ſtrong badge of 
fraud is the ſuſpicious hour at which the tranſaQtion 15 
done ; being only twelve hours before he actually went 


fraudulent and void. 
An aflignment by deed of part of a trader's effeds 
will be good, if made bong fide, and poſſeſlion delivered; 


_ dence oftfraud, may be explained by circumſtances. 
{ < 7h,a Turkey merchant, by deeddated 8th 7ne 1709, 


ſold and conveyed particular goods, in the hands of his 
factory, 
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factors, to Snelling in truſt to ſatisfy, in the firſt place, 
a debt of 1,500 /. due to Snelling himſelf ; and then a debt 
of 15517, and intereſt, due to /forley ; and out of the 
refhdue to pay ſuch of the bankrupt's creditors, as he, 
with Morley's conſent, ſhould direct. 

And, if there ſhould be any ſurplus after the ſaid Sne- 
ling's and Morley's debts were paid, and ſuch ſums fot 
which they were bail or ſecurity for the ſaid bankrupt, the 
ſame was to be paid to the ſaid bankrupt. The trults of 
this deed were immediately and openly carried into ex- 
ecution. FE: 

Upon a trial, the jury found he became a bankrupt on 
the 11th of February 1509. Lord Mansfield, obſerving 
upon this caſe in that of JYorſeley v. Demattos, ſays, there 
may be many reaſons, why the deed was not found frau- 
dulent upon the trial. It was executed onthe 8th of 7une, 


cf ſpecitic goods, and was immediately carried into execu-. 
tion. "The aCt of bankruptcy was not till the February 
following, and no ſuggeſtion that in Zune Leigh og 


of committing an aCt of bankruptcy. 
\ So the afſienment of ſeveral debts mentioned in a fche- 
dule annexed to the aſſignment to indemnify the ſureties 


of the afſionor was held good, he not becoming a bank- . 


rupt til! a month afterwards, and at the time not having 
his bankruptcy in contemplation. 

But an afhignment by deed of only part of a trader's 
effects to a fair creditor, will, notwithſtanding, if done 


In contemplation of bankruptcy, itſelf become the very 


act, There is indeed a caſe which appears to contradict 


. this poſition, Where MNorcotts, who were goldſmiths, 


after ſhutting up their ſhop, being indebted to ſeveral 
perſons much beyond what they were able to pay; in 


_ contemplation of bankruptcy, and to give a preference in 


payment to the plaintiff Small (who, upon a preſſing 
occaſion, transferred to them 5001. South Sea ſtock, upon 
their engaging to transfer to him the like ſum in the 


S:uth Seq Rock i in a week or ten days at fartheſt, and 


giving 


I Burr. 472. 


Unwin v.Oliver, 
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giving a note for that purpoſe) on the 29th of September 
1720, made an aſſignment of their ſhare in a wine part- 
nerſhip with Qudley, amounting to 300 /. carried on 
ſolely in his name (in which they had two thirds, and 
Oudley one third) as a ſecurity for transferring $004. South 
Sea ſtock, and reciting the truth of the caſe. 

They, at the fame time, affigned two leaſehold eſtates 
to Smatl, for the fame purpoſe. 

This aſſignment was made without the privity of the | 
plaintiff Small, Norcotts never opened their ſhop again, 
but the very next day after making this amgnment wert 


off. 


The Mafter of the Rolls ſaid this ET was od, 
and eſtabliſhed it, | 

And it has been alſo ruled at N:/; Prius, that 2 trader 
aſſigning half his ſtock in trade to bis mother, in part pay- 
ment of a juſt debt, the very diy on which he called his 
creditors together, was not an act of bankruptcy. 

But the authority of the caſe of Small v. Oudley, has 
been ſince much ſhaken by a deciſion in the court of 
Common Pleas, expreſsly upon the ground of an aflign- 
ment of part in contemplation of bankruptcy, being m 
itſelf frauculent, and zn act of bankruptcy. 

A trader, in conlideration of a loan of 1207, without 
intereſt, being in inſolvent circumſtances, aſſigns ore 
third part of all his efteas to the lender, who is his 


brother. Poſleflion of the goods was delivered inſtantly 


upon the aſſignment being made, and a clear act of ovn- 
erſhip exerciſed by the brother, by his expoſing them to 
ſale, and carrying on the trade, nor had he the leaſt know- 
ledge or ſuſpicion of the infolvency. Within two Gays 
after the making the deed, the trader abſconds, and he is 


declared a bankrupt. 


"The court ſaid, if they ſhould let this deed Rand, they 
ſhould tear up the vhole bankrupt laws by the roots. It 
IS a bill of ſale made by a tra ery A © 2 time when he was | 


. inſolvent, and plainly tad an act of bankruptcy in ©un= 


tem plation ; ; 
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templation 3 it 1s partial and unjuſt to all the other cre- 
ditors. They therefore held the deed void, Pee: 
And agreeably- to this deciſion, the affignment of a 


| leaſe to fome creditors to ſecure the payment of money 


due to them, and then in truft for the bantrupt, was held 


| a fraud, and an act of bankruptcy ; becauſe done in im- 


mediate contemplation of becoming a bankrupt. It was 
a voluntary aftignment, and though the motive might 
not perhaps be culpable, the tranſaction was contrary to 
the general policy of the law. 

So in an ation of trover, where the ——_ turned 
upon the validity of a deed of affignment, dated the 23d 


of Ofober 1778, from the bankrupr to his ſon, of part 


of his real and perſonal eſtate. The affignment was 
;impeached on two grounds z the one, that the bankrupt 
had committed an att of bankruptcy prior to the exe- 


| cution of the deed; the other, that the deed itfelf was an 


act of bankruptcy. The petitioning creditor's debt be- 
came due, on bond, the 3d of Fanuary 1779. The 7th 
of April following the commiſſion of bankrupt ifſued. 
The bankrupt had carried on the buſineſs of a banker in 
partnerſhip with Archer and another ; which partnerſhip 


91 
Ch.1IV. C. x. 
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Devon v. Watts, 
Doug]. 36, 


Round and 
another v. 

Hope Byde, 
London Sittingy 
after Michael- 
mas Term 1779. 
Whitwell v. 
Thompſon, 
Eſp. N.P. 62, 


5 


commenced the 1{t of Fune 1776, and was diſſolved the _ 


28th of AJarch 1778. But the bankrupt appeared to 
continue in the buſineſs, for a length of timne afterwards, 
The bankrupt and his family lived at his feat at Fare 
Park in Hertfordſhire, having a houſe in town, in 1/h:ite 
Hart Court, Gracechurch Street, which he attended 
during the hours of banking buſineſs ; Green, his fervant, 


the town houſe. That in Augu/? and September he de- 
nied ſeveral perſons. That he had ſometimes orders 


' from his maſter to deny every body, at other times, ſuch 


as he knew to be creditors : to one creditor, Chipps, in 
particular, by name. This witneſs was contradicted on 
the part of the defendant, by another ſervant, who ſwore, 
har when any one came about buſineſs, he always called 

Green, 


firs he was the only man who let people in and out at 


9s 
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Green, who ſaid he had not his maſter's orders to deny, 
The evidence of Green was alſo attacked on the fccre 


of its being new, the ſame not having been given betore 


tae commilioners, but a different fy of bankruptcy havy- | 
ing been ſworn to, and Green having threatened, by 


way of revenge for a quarrel, that he would ruin the 
fawily, and that it would have been better for them 


if they had paid him his wages: the defendant called 
other witneſles to prove the bankrupt's attendance at 
public meetings and other places during the months of 
Auguſt, September, and October. The conſideration of 
the deed of aſſignment could not be impeached, "The 


defendant, as it appeared, had from time to time entered 


into engagements for, or advanced money to the bank. 
rupt, more than the value of the eſtates, and that he had 


taken poſſeflion immediately on the execution of the deed, 


The bankrupt left Fare Park on the 26th of O#ober, 
three days after the execution of the deed, and was not 
ſeen afterwards. 
Lord 17ansfield —A denial by order of a trader to a 
creditor is not of itſelf an act of bankruptcy, but only 
evidence of it, and therefore to be explained, If a man 
is ſick, or as this caſe 1s, if a man liyes three days 1n 
buſineſs, and the reſt of the week jn the country, this 
explains a denial at any other houſe or lodging at any 
other part of the town, ſaying, go to the ſhop, On the 


' other hand it is not necellary, in order to con{titute a 
denial an aft of bankruptcy, that the bankrupt ſhould 


have given orders to deny any particular perſon by name; 
if he gives orders to be denied to every body, it includes 
creditors, and 1s a keeping houſe, within the meaning of 
the a& of parliament. As to the firſt point, whether an 
act of bankruptcy had been committed, previous to the 
execution of the deed, it reſts chiFy on the evidence of 
Green. The fecond queſtion will be material, if you 
determine for the defendant on the firſt, 1 take it to be 
clear law, that if in contemplation of bankruptcy, a man 

conveys 
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conveys to the faireſt creditor that ever exiſted, it is not - Ch. IV. C. To, 
a fraudulent deed as between them; but it tends to defeat ——— _— 


the whole bankrupt laws, and as ſuch is held to be a fraud 
on the reſt of the creditors. [t is equally clear, that 
though it be not a conveyance of the whole of his pro- 


93 


perty, and that a part be omitted, yet if it be made in | 
contemplation of bankruptcy, it is a preference, and as 


ſuch an aCt of bankruptcy. 'T'o apply this ; the deed is 
fair as between the bankrupt and his fon the defendant, 
but having been made three days before his abſconding, 
it is a preference, Verdict for the plaintift, 
A grant or conveyance fraudulent within the ſtatute 
13th Eliz7 or 27th E1;z. is an att of bankruptcy. 
Procuring any protection except ſuch as ſhall be Iawfally 
protected by privilege of parliament. 
. Tf any one be proteted as the king's ſervant, it does 
not make him bankrupt. Y 


By the 7th Ann. c. 12. [; 5. declaring the privilege of 


ambaſladors and their train, it is enacted, I hat no mer- 
chant, or other trader whatſoever within the deſcription 


of any of the ſtatutes again bankrupts, ſhall have any 


benefit by that act. | 

Being arreſled for debt, ſhall, after ſuch arreſt, lie in 
priſon two months or. more, upon that or any other arreſt or 
detention in priſon for debt, 

The arreſt muſt be lawful, and therefore an arreſt by 
an executor before probate is not within the act, 

The ſtatute does not make the mere bcing arreſted an 
aCt of bankruptcy. "The moſt ſubſtantial trader is liable 
to be arreſted ; but the preſumption of inſolvency ariſes 
irom his lying in priſon two months, without being able 
to get bail; nor will this preſumption be obviated by a 
mere formal bail put in for the purpoſe of changing from 
one cuſtody to another. Where bail is really put in, the 
bankruptcy only relates to the time of the ſurrender ; 
but when it is only a formal bail, it will have relation to 
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9+ What arc Aqgs of Bankruptep. 


Ch. IV. f. 1. the firſt arreſt, Therefore a man arreſted in Kent, and 
brought up to Londen to be bailed, and immediately 


Duncomb ve 


Walter. turned over to the King's Bench priſon, where he la 
Lev. 57. | 
3 166 HER two months, was held a bankrupt from the firſt arreſt, 
Rayon. FR In a cafe where a man was arreſted on the 2d of May, 
Vs , ' .** FP 
x orig and on the 4th of Jay was charged in cuſtody with that 


x Salk. 109. and another aCtion, and laid in priſon till the 2d of Jul 
Smith v. Tracy, 5 
- "Gail. 2:6, at the ſuit of the firlt plaintiff, when he was diſcharged 


= Shiſh. out of cuſtody as to him, and continued in priſon at the 
oV CD. :* 

C10. ſuit of the ſecond plaintiff till the 6th of Tuly, The 
Ba #6 org court held there was plainly an a&t of bankruptcy on the 
King v. Leith. 4th of /1ay, whatever diſpute there mg be as to its 


2 Term, Reps being a bankruptcy on the 2d. 


I41. 

Coppendale v. Bcidgen. 2 Burr. $18. 

thope:y, Gill, It has been determined, that lying in priſon two lunar 
Beawes Lex 

Mer, a8. months will make tae party bankrupt from the time of 


Salk 109, 110. the firſt arreſt; and it was ruled by Lord Raymond, that 
 Tpgen although the commiſſion was taken out before the two 
commiſion be= months expired, yet the party appearing to be bankrupt - 
I rakes by relation to a time before the ſuing out the commiſ- 
Smith v. Tracy, fion, it was valid. | 
—_ NE But where 4. bcinz arreſted puts in bail, afterwards 
E292... -Re furrenders-1n Ciſcharge of Nis bail, and is above two 
mOfſths in prifon, he 1s a bankrupt only from the time of 
his ſurrender, not from the time of his arreſt. 
Billinghurſt ſeems to be of opinion, that if a perſon 
lies in-priſon two months on an arreſt upon a bond be- 
fore the day of payment, 12 order to oblige him to find 


ſureties according to the cuſtom of London, that this will 


Billingh. 96, 


| Good. 26. be an act of bankruptcy ; but Serjeant Goodinge doubts 


this poſition, becauſe, though it be debitum nm praſent!, 
and fo a releaſe of all debts will bar it, yet it is not pro- 
perly a debt within the words or intent of the ſtatute, 

for that muſt be ſuch a debt for which a cauſe of action 

is given, and there can be no cauſe of aQtion properly | 

till the forfeiture, for the obligation is guided by the 

>, condition. But perhaps this queſtion may never in- fact 
become 


What are Acs of \Sankrupten- 


k:come material ; for though the cuſtom is looſely ſtated 
'n the 8th Rep. 126. (from whence Bullinghur/t cites it) 
« That the creditor may arreſt the debtor before the 
« day of payment to drive him to find ſureties.” It is 
differently all. edged | in 7b, where it 1s ſaid, © If a debtor 
« become Pu :gi1.vc, h2 may be arreſted before the day of 


« payment.” Now, 1: the cuſtom is there truly {tated, 


the debtor cannot become fugitive without committing 


znother clear 2 of bankruptcy, viz. abſenting himſelf 


tom his hon'c. 


Beings arre/ted «i 1007. or more jt juft debts ſhall efcape 
out of priſon. act clearly intends ſuch an eſcape as 
ſhews 'he means to run away, and thereby to defeat his 
creditors z It muſt be an eſcape againſt to will of the 
ſheriff, for a man ſhall not be made a criminal where he 
has not the leaſt criminal intention to diſobey any law. 

Therefore, a man who was arreſted in Kent, and 
coming to town in cuſtody of the ſheriff's officer, was 
enſtiad by him to call at his attorney's houſe in the 
city, and from thence immediately carried to the judge's 
chambers in obedience to a Habeas Corpus, was held ngt 
to be an eſcape in the ſenſe of this act of prrliament, but 
tnat he remained ſubitantially in cuſtody notwihliuling 
his being carried into another county. 


If any bankrupt after iſſuing any commiſſion againſi him 
pay to the perſon who ſued out the ſame, or otherwiſe give 
and deliver to ſuch perſon, goods, cr any other , tisfattion 
or ſecurity for his debt, whereby ſuch perjon ſpall privately 


have and receive more in the pound in rpc of his debt 


than the other creditcrs, ſuch poyment of many AAR be an 
att of bankruþtcy, 


In an ation brought againſt the defendants (one of 


whom had þzen a co-aflignee with the plaintiff, and re- 
moved for the purpoſe) to recover the proceeds of a 
variety of articles, amounting to upwards of 6000 /, waich 
had been affigned to the m by the bankrupt, after ſeveral 
acts of bankruptcy. 

I 


| Buller, 


95 
Ch. IV. fo Js 


Hob. 26. 


Roſe ve Greeng 


1 Burr. 440. 


F.x parte 
Tonomplon, 
Vez, Jun. 157. 


Vernon v, 
Hankey, 

London. Sittings 
after T'rin. . 


Term, zZT7 G. Jo 
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Ch. IV. f. to 


| Tyler intended to delay her creditors. 2dly, Whether 


' ruptcy. 3dly, As to the compoſition with Mr. Thackery, 


' ance, The firſt is a queſtion of fact, and it is for you 


in which Lord Mansfield held ſuch an affidavit concluſive 


- Judges were all of opinion, that it was prima facte evi- 
dence againſt ſuch perſon diſputing the HanK&ruptcy he 


_ eaſe, which happened in 1739, and was not ſo ftrong a 
caſe as this, for he had more ground for his apprehenſion, 


been neatly before the court ſince that time z but it hes 


ters of this ts of much more material conſequence than 


What are Acts of Bankruptcy, 


Buller, J. faid, there have been three points made it 
this caſe; 1ſt, Whether by the leaving of her houſe, Mrs, 


the leaving of the kingdom without ſuch intention, but 
whereby in fact creditors are deJjayed, be an act of bank- 


They are all points of general conſequence and import. 


to ſay what you think was Mrs, Tyler's intention when 
the left her houſe, ſhe knew that a great number of bills 
vere ſoon to become due, and had not made any pro- 
vitton for the payment of them; beſides, the affidavit of 
the defendant for the purpoſe of himſelf taking out. a 
commiſſion is very ſtrong, and ſhews you what he thought 
at the time. I remember a caſe about fourteen years ago, 


evidence againſt the defendant, and upon application to 
the court, though it was ſaid not to be concluſive, the 


had fwvorn to. 

_ 2dly, As to the roing abroad, ther cannot be any 
doubt that Mrs. Tyler's creditors were thereby delayed— 
but 1t 15 faid, that it is not ſufficient unlels the going was 
with an intention to delay them, and that the bankrupt 
went to Calais merely to avoid an impending profecution. 


The law upon this ſubject is eſtabliſhed by J/oater”s 


having killed his wife. The point, indeed, has never 


always bcen. conſidered, and ated upon as good law. 
And at this time, without examining into'the expedience 
of that deciſion, I ſhould be extremely averſe to over- 
rule it. For as you have often heard it obferved from 
this ſeat, certainty and uniformity of deciſion are, in mat- 


the 


MN , 


What are not Ads of Bankruptcy, 


the eſtabliſhment of a rule one way or the other. 3dly, 
It appears from Mr. Ward's evidence, that T hackery 
had ſued out a commiſſion which was ſealed on the 13th 
of May, and that on the 19thz-in the preſence of one of 
the defendants, he agreed, upon Mrs. Ty/er's paying him 
2001. and giving ſecurity for the remainder of his debt, 
that the commiſlion ſhould die away. This is exprelsly 
made an aCt of bankruptcy by the 5 Geo. 2. c. 3o. F. 24. 
The allignment then made to the defendants, being 
ſubſequent to thoſe acts of bankruptcy, there cannot be 
any doubt of the plaintiff's title to recover—The jury 
found a verdict for the plaintiff, 


4th April 1797, Creditor ſtruck a docket and afterwards reccived his debt 
miſion ſued out by another creditor he petitioned to prove, but the receivin 


held an a of bankruptcy and a fortciture, and the petition was diſmiſſed, 
Ilhat are not Atts of Bankruptcy, 


Tus legiſlature having by poſitive laws, declared what 
ats ſhall be conſidered as criterions of inſolvency br 
fraud whereon to ground a commiiton z none other can 
be admitted by inference or analogy. Therefore it is 
not an a&t of bankruptcy for a trader fecretly to convey 
vis goods out of. his houſe, and conceal them to prevent 
their being taken in execution. | 
So if a trader makes a fraudulent ſale of his goods, or 
fraudulently procures them to be raken in execution, it 
IS not an act of bankruptcy, though vo:4 againſt cre- 
ditors, | I 
Therefore in an iſſue from the court of Chancery to 
try whether Gray was 2 bankrupt on the 5th of April. 
On a ſpecial caſe, it appeared that Gray had borrowed 
money from Spottifuvood, the defendant, upon a bond and 
Warrant of attorney to contels judgment, Spottiftv99% 
entered up judgment, and ſued execution, which was 
executed the 5th of Avril, "The trar{ition however 
Vol. 1, H Was 


Ch. IV. £. 2. 


Payment of a 
bili after the 


' holder had iffued 


a commiſhon is 
an att of bank- 
ruptcy. Ex patte 
thompſon, | 


_ 1 Vez. jun. 


157. 


Ex parte Gedge, 
+ Upon a com- 


g the debt was 


Cole v. Davies, 
1 Ld. Rayme 


725+ 


Ruſt v. Cooper, 
Cowp. 629. 
Martin v. 
Pevtrets. | 
4 Burr. 2472. 
Clavey v. 
Hayley. 


 Cowp. 427» 


Harman Ve 
Spattiſwonds 


Mich. 13 G. 3s 
B.R. 
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KIhat are not Acts of Bankruptey. 


| Ch.IV.C. 2. was kept ſecret; the officer in poſſeſſion appearing to be 
— —_— _— 


4 Bur 2473. 


aniindigent relation of Gray's, who continued in buſineſs 
as a coach-maker, until the 25th of ay, when he was 
arreſted, and an inventory made out, and the goods ſold, 
the money remaining in the hands of the ſheriff. During 


the time the bankrupt remained in poſſeſhon he contrafted 


large debts, and paid to the defendant on divers accounts, 
1,390/. which was more than double the debt on judgment, 
that being only 5ool, | 

It did not appear in evidence that the judgment was 


_ entercd up, or the execution ſued at the [anon of the 
bankrupt. 


Lord Mansfield. 1c firuck me at the feſt trial, that 
execution did not come within the word attachment. . A 
concealed execution could have no effe&t, becauſe it 
could not prevent an open execution taking place. By 
the cuſtom a ſequeſtration only ſtops the goods in their 
progreſs. I thought this a narrow conſtruCtion, as all 


_ Clauſes in the bankrupt laws are to be conſtrued liberally, 


Upon the fecond trial, I ſummed up to the jury, that 
execution was within the ſtatute. "The jury thought it 


was a bond fide debt, and that the execution was adverſe, 


it appeared Spottifwoed had in the interval received 
money trom Gray, and did not bring ito the account of 
the execution, but to other debts; this ſtruck me ſtrongly 
as a fraud againſt the other creditors. I do however 
now extremely doubt whether an execution is an attach- 
ment. Several of the ſtatutes, fay attachment in London, 
or other places. There is no caſe, nor dium to ſhew 
an execution to þe. an attachment, which is ſtrong. 1 
ſhall give no opinion on the matter, it being unneceflary 
here. An act of bankruptcy being a crime, there can 
be no at of bankruptcy by conſtruction. In Pewtreſs 
v. Roberts, there was a great fraud, but it could not be 
made an act of bankruptcy. "The a& of bankruptcy” 
muſt .then be an execution procured by the defendant, 
This was bond fide and adverſe, and the agreement was 
5 made 


\ 


Uhat are not Acs of Bankruptry,” 


made after the execution came- in, and proved to be con- 
tinued from time & time. £ 

It ſeems the ſubſequent agreement cannot be a pro- 
curing the execution, as it takes away the effect of it in 


E caſe of a ſecond execution, therefore the day of the bank= 


ruptcy was the 10th of ay. 

Mr, Juſtice #/on.—The lien muſt be oftenſible, and 
not real, and muſt be in truſt for the bankrupt. 'The 
bankrupt aRs are 7urzs poſitivi z no politive crime can be 


created by conſtruRtion, the at of bankruptcy muſt. be 
clearly within the acts. ' 


99. 
Ch. IV. 1. 2. 


- 


Mr. Juſtice les et OTF is not within the word 


attachment. The -word arreſts, immediately follows, 
which ſignifies on meſne proceſs. The jury have found 
it a bond ; file debt, and that the execution was not pro- 
cured by the bankrupt. Many frauds are not within the 
acts, and conſequently, not acts of bankruptcy. 

Mr. Juſtice Ahhur/t,—I think execution not within 
the ſtatutes ; here is a poſitive law, creating a crime z 
the crime cannot be carried againſt the intent of the act. 

The court therefore held he was not bankrupt on the 
5th of April, and the verdict was entered for the plaintiff. 
| This authority has been confirmed by a ſubſequent 
decifion, in which the court declared they adhered to 
the opinion given in Harman v. Spottifevood, that a 


fraudulent execution, though it will not ſtand in the way 


of creditors, being void zs againſt them, yet does not of 
itſelf conſtitute an at of bankruptcy. 


A fraudulent ſurrender of a copyhold efiate i is not an 
a®t of bankruptcy, becauſe it has not the effect of defeat- 
ing or delaying creditors, as no proceſs can "mw to levy 
a debt upon the copyhold eſtate. 

A fraudulent deed executed abroad is not an act of 


| bankruptcy, 


An aſſignment of part of a trader's felis by deed is 


not an act of bankruptcy, unleſs done in bs HSnN 


of Mroecys. 
-H 2 | A trader 


Clarey v. 
Haley. 


Cowp. 429. 


Ex parte 
Cockſhot, . 
23d Much 
1792» infra. 


Inglis v. Grant. 
5. Cerm, Rep. 
$308: 

See Ante, 


Ch. TV. f. 3. A trader ſuffering himſelf to be outlawed in Ireland 


x Com. Dig. Not an adt of bankruptcy. 


_ Eade. 


1,aw 45. | 
But quzre if ie 1$ Nt Within the ſtatute. 
be an award for payment of money. N 
: _ io Departing the realm is not an a& of bankruptcy, un- 
(0) o 1 , © » 6 . « 
$23. ® leſs done to defraud or delay creditors ; but if it appears 


_ Warſley vs 


30d * Whether an Ac of Bankruptcy, &c. 


1Ovi, Dig-enq. does not thereby commit an a&t of bankruptcy, nor by 


Stone, 124. ſuffering ancoutlawry in England, unleſs it is done with 
B+ a view to defraud his creditors. 

Reb. 11. 2 Sid, 69. 114. 176, Radford v. Bludworth, 1 Lev. 13. t, 

-— Com. An attachment or ſequeſtration for default or laches'is 


=. A trader being arreſted, and going with the ſheriff 
Roſe v. Green, ..- 

x Burr, 440. Into another county, does not thereby eſcape ſo as to 
Ante. commit an a&t of bankruptcy. 
Lingoode v, ' Departing the dwelling houſe, or keeping houſe to 
Mak avk, avoid performance of a duty, is not an a& of bankruptcy, 


Daviess Br, «therefore keeping houſe to avoid performance of an award 


that they are in fat delayed by the trader's abſence, it is 
_ an act of bankruptcy, 
1 L. Raym. It is not an act of bankruptcy to give money for no- 


T5" tice when a writ ſhould come into the ſheriff's office; 
nor for a banker to refuſe payment, if he appears, and 
keeps his ſhop open. 

ap ereF, > Denial to a creditor at an unſeaſonable hour is not an 

: Aog target a&t of bankruptcy. _ Therefore denial to a creditor at 

_ eleven o'clock at night was held not to be ſo. So x 
denial in caſe of fickneſs, being engaged in company or 
bulineſs, is not an aft of bankruptcy. 

Ex parte Levys Denial to a creditor upon a note not due is not an at 

Vin. 01. pl.14- 

| .of bankruptcy. 

br wg Keeping houſe without denial to a creditor is not an 

o Tas. Rep, actof bankruptcy, 

5756 


S E CT. Mk 
IVhether an 4 of Bankruptcy can be done azvay. 
Palm. 525. AN a& of bankruptcy, if once plainly committed, can 
D never be purged, even though the party continues t0 
emattoss 


1 Burr. 484. Carry 0n a great trade 3 but. if "the act was doubtful, then 
; BS circum- 


ſhew it not to have been done with a view to defraud 


Df declaring the Party Bankrupt. Toa: 


cireurnſtances may explain the intent of the firſt act, and Ch. V: (x, 


creditors. But if after a plain act of bankruptcy, a man -  $alk. 130. 
pays off, and compounds with all his creditors, he be- Ex parte Hall. 


1 Atk. 201. 
comes a4 new man. .  Cro, Elize 13, 


CRAFT. 7 


Df Opening the Commiſſion. 


Set, I. Of declaring the party bankrupt. 


II. Of the power of the Commiſſioners to ow 
the bankrupt”s property. : 


MI. Power of the Commiſſiners to examine the 
bankrupt and others. 


1V. Of the py of the bankrupt POP arreſt, 


A _—— RR. 


73 Eliz. c. 3 £5 5. 6, - 
1 J. 1. Co T5. f. 10. 11. 12. 17» 
21 ].c. 19. f. 6.8. 9. 
5, G. 2. c. 30. ſ. 5. 14+ 16, 17. 18. 19. 20, 21, 43 


_—_—— 


$TCT:1L 
Of declaring the Party Bankrupt. 


HE commiſſion being ſealed, three of the com- ch. V.f. 1. 

r.iffioners are to be ſummoned to attend a private \n—_—y———_ 
meeting, for the purpoſe of opening the commiſſion, 
who aſter having qualified themſelves by taking the oath 
directed by the ſtatute, proceed to receive proof of the 
petitioning creditor” sdcbt, the trading, and the act of 


H '3  bank+» 


Hopkins v. Ellis. 
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Ch. V. f. 2. 


Ex parteSimpſon | 


1 Atk. 7. 
Bromley v. 
Goodere. 


x Atk. 758. 


Ex parte Gioome 
x Atk. 119, 
De Golls v. 
Ward, 


Forreſt. 243. 


Bra«y's caſe. 


| 4 Ld, Rayms 


$$3- .. 
Ex parteWatſon. 
1796. 


2 St ow. 247 


Df the Power of the Commiſſioners 


bankruptcy, each of which muſt be made out to their 
fatisfaCtion, previous to their declaring the party bank- 
rupt. The petitioning creditor ought himſelf to attend 
to prove his own debt, but where he reſides at a diſtance 
in the country, or any other particular circumſtance 


ſhould prevent his attendance, the commiſſioners, at 
their diſcretion, will receive the office copy of the aftida. 


vit, to found the petition to the chancellor for the com- 
miſſion. But witneſſes muſt be produced and examined 
before the chmmiſſioners to prove the trading and the a& 
of bankruptcy... | 
Though the evidence proguced at the firſt meeting is 
all 2x parte, yet it is both the practice and the duty of 
the commiſſioners to enquire minutely into the fairneſs of 


the petitioning creditor's debt, and the manner in which | 


it aroſe, as well as the facts of trading and the act of 
bankruptcy. 
If ſufficient evidence is given to fatisfy the minds of 


the commiſſioners (for they are not bound to believe 


all that is ſworn) that the party.is a bankrupt; they then 
proceed to declare him a bankrupt generally, 

The depoſitions taken before commiſſioners are not of 
a public nature, but taken to defend themſelves, there- 
fore the court will not order a copy of them. But the 
aſfignees are entitled to nominate the ſolicitor who ſhall 
have the cuſtody of them, 


'VECT. mn 


_ Of the Power of the Commiſſioners to ſeize the Bankrupt's 
Property. 


"Tax commiſſioners cannot hewale open any but the 
bankrupt Ss houſe to ſearch for his goods, &c. 

When goods have been ſent by the bankrupt on board 
a ſhip to be conveyed to his correſpondents abroad, the 
commiſſioners cannot ſcize and take them away without 


paying 


to ſeize the Bankrupt's Property. 

paying the freight ; - and ſhould the party refuſe obedience 
to the commiſſioners warrant of ſeizure, it ſhould feem, 
from one caſe, that it was not ſuch a contempt for which 
the chancellor would order an attachment, 

Therefore, where commiſſioners of bankrupt had iffued 
a warrant to ſeize goods of the bankrupt on board two 
ſhips in Topſham Bay, which goods were conſigned to 


perſons in Holland, who had not paid the bankrupt for 


them, the maſters refuſed to dehiver the goods, notwith- 
ſtanding the warrant; which occaſioned the commiſſion= 
ers coming to demand them, who were alſo refuſed. 


Sir Peter King moved for an order upon the maſters 


- for their contempt. 
Lord Chancellor, I at firſt greatly doubted whether I 


_ could make an order in aid and affiftance of the warrant 


of th? commiſſioners of bankrupt, the ſtatute having 
veſted a large power in them; beſides, the perſons to 


whom the goods are conſigned, would be indebted to the 


creditors of the bankrupt, which creditors may recover 
by the law of Holland. 


Their refuſing to deliver the goods upon the warrgnt 


| Molloy 253+ 


is no contempt to this court, though the commiſſioners 


2& under a commiſſion under the broad ſeal. I remem- 
ber the queen was applied to, to lay an embargo upon a 
ſhip in the like caſe, but denied ; becauſe an embargo 


would have affected other goods in the ſhip. The maſters 


in this preſent caſe have ſome colour to detain 'the goods, 


for upon a delivery of them they may be diſappointed of 


freight, and the aflignees of the commiffion muſt ſtand 


in the ſame place as the bankrupt, and be ſubje& to his 
contract. _ Po: 

However, an order was made upon the maſters to de- 
liver the goods, upon payment of the freight-money, 
and the maſters to be indemnified by the creditors againſt 
a bill of lading, which was ſent to the conſignees. | 

But Lord Hardwicke, on the contrary, appears to have 
ought hipaſelf authoriſed to aſhit the power of the com- 


H4 mitſfioners,. 


| 


Ex parte Titser, 
I Atk. 136. 
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Df the Power of the Commiſſioners, &c. 


miſtoners, for upon their preferring a petition, come 


plaining of their meflenger being oppoſed and turned out 


_ of poſſeſſion, it appeared that Haycack, a filkman, en- 


tered into partnerſhip with Francis, a dealer in coals, to 


be mutually partners in both trades. Some years after- 


wards they agreed to diflolve the partnerſhip, and at the 
time of the diflolution, upon the balancing of accounts, 


Francis gave Hayuck a releaſe of all demands, and took 
_ upon him the payment of debts due from the coal trade, 


and Haycock the payment of the debts from the filk trade, 


_ and the reſpective deb:s were zigned accordingly, 


Hayceock died, and ſoon attcr nis death a commiſſion of 


bankrupt was iaken out againiſt Frances. And by vir- 


tue of a warrant of ſeizure, the ' mefſenger under the 
commits 0:: attempted to feize the effects of Hayeock i In 
the hanc< of his repreſencative, who oppoſed the meſten= 
ger ad turned him aut of polt. Mon. 


Lori Hardwicke was of opinion, that by yes the 


TGUiile frem Frazcis to Haycoch, the whole propkrty of 


tn alk trade from the dilfoluticn of the partnerthip veitcd 
ut Zayzcoch;, and that the aflignee could ſtand in no better 
light than Fraxcis himſelf, who had relinquiſhed all hiz 
clairn, and therejore that the goods of Hayceck ought not 
to have been feized at all under the commiſſion againlz 
Francis, is C 
'But though the taking theſe cood's by the meſſenge: 
was illegal, yet the turning him out of poſſefiion by b—_ | 
could not be juitiicd 3 for the owner of the goods ought 
to have allerted his right by a due courſe of law. How- 


ever, the evidence on the = of the petitioner was /a 
ſlight that it did not by any means ſupport the charge, 


and therefore kis lordſhip diſmiſſed the petition with colts, | 


SECT, 


Power of the Commiſſttaners, &c. 


S E CT: 04; 


Tower of the Commiſſionzrs to examine the Parage and 
others. 


4 


'Trnrz commiſhoners, it they have reaſon to apprehend 
the bankrupt is making away with and concealing his 


105; 
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effects, or preparing to depart the kingdom, to avoid ſur- | 


rendering, may ſummon him to Nu before them to be 


examined immediately, 


And this was practiſed in a cafe where, after the three Ex parts 


ſittings at Gu:/dhall had been advertiſed in the Gazette 
for the bankrupt to ſurrender, and diſcover his eſtate and 
effects, tne commiſſioners in the intermediate time havye 


"ing met, and examined witnefſes upon interrogatories, 
and finding upon ſuch examination, that the. bankrupt 
had been removing and concealing his effects, and frau- 


dulently conveying away his real eſtate, *in order to de- 
fraud his creditors, thought proper to ſummon him by 
their meſſenger to appear - before them the next morning. 
And it appearing that he had been ſerved with 'the ſam- 
mons and refuſed to attend, The commiſſioners in pur- 
ſuance of a clauſe in the'5 G 2. certified this fat to Mr, 
Juſtice Chapple, who committed him to Newgate z and 
upon the keeper of Newgate's ſending a written notice to 
the commiſſioners that he had Lrngood in his cuſtody, 
they immediately fent their own warrant to bring him 
before them, and upon his 'refuſing to take the oath in 
order to his being examined, the commiſſioners re- come 
mitted him to Newgate. 

Lingoed petitioned the Lord Chancellor, ſuggeſting 


that he had been illegally committed to Newgate, and 


praying that he might be Pe from his confine- 
ment. 


Lord Hardwichs ſaid, as to the legality of the com-. 
miſioners certificate to Mr, Juſtice Ghapple, and pro-- 


ccedings 


ingood. 


1 Atk. 2404 


This Certificate 
has of late been 
granted in ſeve- + 
ral inſtances, 


Ch. V. f. Jo 


fuſes to be examined 


Power of the Commiſſioners to examine 


ceedings upon it ; it is an entire new queſtion, and 


| Quite a new caſe; and therefore at the hr{t opening of it 
1 had a great doubt, whether I could properly determine 


the legality of the commitment, as a habeas corpus might 
have been ſued our, and have been decided by the Judges 
of the common law, which is the ready way. But I do 


remember a caſe of John Ward, before Lord Chancetlor 
King, not unlike the preſent, where he determined a 


commitment by commiſſioners of bankrupt to be juſti- 
fable, after he had taken ſome time to conlider of it. 

I think therefore, the certificate which is made in this 
caſe is purſuant to the powers given to commiſſioners 
under the ſtatutes of bankruptcy, for by the old acts, 
which conſidered him as a criminal and fraudulent perſon, 
commiſſioners had © full power and authority to take by 
<« their diſcretions ſuch order and direction with the body 
« of a bankrupt, whereſoever he may be had, either in 
« his houſe, ſanctuary, or elſewherc, as well by im- 
« priſonment of his body, as alſo with all his lands, &c. 


«and alſo with his money, goods, chattels, wares, mer- 
<« chandizes, and debts, whatſoever.” 


The rigour of the law, indeed, as to his perſon, i is 


: taken away, and yet the power of examining ſtil] re- 


mains but though the ſeverity of the old aCts is removed, 


yet a greater puniſhment i is inflicted for a bankrupt if he 


does not ſurrender ; it is now made felony without benefit 


of clergy, but then he has till the laſt day to conform 


himſelf to this and the other acts. 

The 5 G. 2. appoints three ſittings at Guildhall, in the 
ſpace of forty-two days for particular purpoſes ; but 
would it not be a very great abſurdity, if the bankrupt 
might make uſe of the forty-two days to embezzle his - 


effects and to quit the kingdom; and that the commil- 


ſioners, though apprized of his intention, ſhould have 
no power to prevent it, by ſummoning him before them 
in the intermediate time, and committing him if he re- 


— 


the Bankrupt and others. 


Tt has been objeQed by the petitioner's counſe), that 
the commiſſioners have made the certificate variant from 
the ſummons, for the latter is general for the bankrupt to 


attend, and the certificate mentions the cauſe for which 


they ſummoned him, namely, to examine him yo an 
embezzlement of his efteRs. 

But there 1s no weight in this objeRion, for the c COom=- 
mifſioners were not under any neceiſity of mentioning 


the cauſe of ſummoning the bankrupt in their certificate; ay quch is the 
becauſe the Judge, upon their barely certifying that he F'olent Ee 


refuſed to attend, is obliged to commit him. 


As in this caſe the commiſſioners had full evidence of 


the bankrupt's inteation to ſecrete his- effefs; and to 
make fraudulent afſignments of them, they have done 
rightly, wiſely, and &ſcreetly, in the method they have 
taken to prevent it, by ſummoning the bankrupt, and 
committing him for diſobeying their ſummons. {1 do not 


fay this to encourage commiſſioners of .bankrupt to uſe 


this power wantonly; but upon ſuch circumſtances as 
appear in the preſent caſe, I am of opinion it was very 
properly exerciſed, and the proviſo wich immediately 
follows the clauſe that relates to the certificate of the 
commiſſioners of bankrupt to the Judges, &c. in the 
$ G.2. makes it extremely clear, that the commitſſion= 
ers at their diſcretion may examine a bankrupt in the in- 
termediate time, between his being declared a bankrupt 
and the ſittings at Guildhall; for the words are—< Pro- 

* vided always, that if any ſuch perſon ſo apprehended 


« and taken, ſhall within the time or times allowed by 


© this aft for that purpoſe, ſubmit to be examined, and 
*in all things conform as if he had ſurrendered, as by 


© this aCt ſuch bankrupt is required, that then ſuch per- 


« fon fo ſubmitting and conforming ſhall have and re- 
* celve the benefit of this act, to all intents and purpoſes, 
* as if he had voluntarily come in and ſurrendered him- 
ſelf; any thing herein contained to the contrary theree 
6 of in any wiſe pornicancings * 


__——— 
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Ex pzrte James. | 


E P, W. 011, 


 Brownl, 47> 


Power of the Commiſſioners to examine 


But though I have no doubt as to the conſtruction of 
this act of parliament, yet I do not mean to preclude the 
bautrupt from his habezs corpus, which I ſhall leave him 
at full liberty to bring if he thinks proper. 

. By the od fatutes of bankrupt of 24 & 35 H. 8. & 
13 £1iz. c. 75, the commiſſioners had no power to commit, 
but they had power to call before them perſons to be ex- 
amined on oath, for the diſcovery of the bankrnpt's eitate 


and effects; and if ſuch perſons, upon examination, did 


not diſcloſe the whole truth of ſuch things concerning 
which they ſhould be examined, or if they denied to 


_ Twear, then ſuch perſons were to forſeit double the value 


of the goods and debts by them concealed. 4 


- The ſtatute 1 Zac. I. c. 15. gives the commiſſioners 
power to commit perſons refuſing ts. be ſworn, and make 


anſwer touching the bankrupt's eſtate and effects : this 


power 1s adopted by the ſtatute 4 & 5 Ann. c. 17. and 
by the 5 G. 2. c. Zo. But there does not appear to be 
any puniſhment in.caſe a witneſs refuſes to obey the com- 
miſoners furmons to ESE) the = of bankruptcy or ths 
trading. | TETET 

The wife. of A benkege cannot the examined avainſt | 
her huſband, touching his bankruptcy, for ſhe, by the 
common law, cannot be a witneſs for or againſt her 
huſband; and though the former ſtatute 21 Fac. I. au- 
thoriſes the commiſſioners to examine the wife touching 
any concealments of the goods, effects or eftate of the 
bankrupt, yet neither does that or any other ſtatute ex- 


tend to examining - the bankrupt's wife touching his 
\ bankruptcy, or whether he had committed any a& of 


bankruptcy, and how or when he became a bankrupt, 
And the commitſhoners having committed the bank- 
rupt's wiſe as well for refuſing to diſcover the goods 
and effects of the bankrupt, as to diſcover the time and 


manner of his bankruptcy ; the Lord Chancellor faid, as 


one of the reaſons for committing the wife, was for 


her not Ciſcovering how and- when ber huſband oy a 
ban 4 


the Bankrupt and others. 168 


bankrupt, and ſhe being to continue in priſon till ſhe a V.l.3- 
ſhould make this diſcovery, the commitment 1s illegal, batt Src 
and ſhe ought to be diſcharged, which was accordingly 

done. 

'The commiſſioners have no power or cathioity to 
commit one ſuſpeted to detain effects of the bankrupt, 
for not attending to be examined, on thetr firf? N__ 

Mons. 

As, where in an aQtion of treſpaſs, and falſe impriſon- Dyer v. Mifſizg. 
ment, againſt three commiſſioners of bankrupt, they 2 BUCK. 1039S 
_ pleaded the commiſſion, and that they had juſt cauſe to 
ſuſpect, that the plaintiff had detained ſome of the bank- NE, 
rupt's goods, and, on the 15th of September, 1774, ſum- F _ rent 
moned him to attend on the 3eth of September, at South- coſts direfted to 
ampton, to be examined, and hve guineas were tendered ed robes 
for his expences from London thither, which he accepted; fioners, may 
but did not appear at the day. Whereupon they iſſued rem Eſp. 
their warrant, on the faid Zoth September, to apprehend, N, P. 64. 
and commit the plaintiff to Newgate, till he ſhould ſub- 
mit himſelf to be examined by the major part of the com- 
mifſioners, which warrant was accordingly executed, ayd 
they juſtify - the impriſonment under the aQ, 1 T6 I. 

"Ip ©. > 

The court held, the faQs ſtated i in the plea were no 
juſtification, becauſe the ſtatute direts, It, a ſummons 
to the party, 2dly, on his default, or negle&t, a warrant 
to bring him before the commiſſioners, in cuſtody, or elfe 
-a ſecond ſummons at -their diſcretion. 3dly, if when 4 

brought in cuſtody, he refuſes to be examined, or upon 
a ſecond ſummons refuſes to come, then, and not before, 
the commiſſioners have power to commit. 

The commiſſioners of bankrupt may iffue proceſs of 
contempt, not to puniſh, but to compel an anſwer, they > Black, 1145. 
have no power of committing for puniſhment, and they br ns Woes 
are not judges, and tnerefore the cauſe of their commit- williams, 
ment 1s traverſable. TREF- are not any where called 4 117 Rep. 


B. R. 379. 
judges, and the only. autho: ity COUNLENA: XC1NT: tuch att $ Co::r2t. 


idea, 4 Inſt. 2377s 


But ſee Kinder 
T. Wiiliams, 

_ &. Term. Rep. 
B. Re 377: 
Ex parte Dick. 


. Fx parte Stow. 
2 Black. 1142» 


Ex parge 
Kerney. 


: Atk. 55. 


'2 Black 1142. . 


2 Black. 1142s 


| Powev of the Commiſſioners to examine 


idea, is that of Sir Edward Coke intitling the fixty-third 
chapter of his 4 n/?. © The court of the commiſſioners 
<« upon the ſtatute of bankrupts.” In the context of the 
chapter, he does not ſay that they are judges, but that 


their authority is by commiſſion under the Great Seal, 


and that as their juriſdiction and power is by force of aQs 
of parliament, they ought to be purſued, or elſe was Sos are 
ſubject to the aCtion of the party grieved. 

"They are, however, a court of juſtice ſufficient for 


_ the purpoſe of having their witneſles protected, 


A queſtion was raiſed, whether a bankrupt, under ex- 
amination, was protected from arreſts at the time, and 
eundo et redeundo. The fact was, that the bankrupt was 


arreſted upon an extent, Lord Hardwicke held, that the 
King was not bound by the bankrupt a&s; therefore 


that it was merely a queſtion at common law. And cer= 
tainly at common Jaw, the commiſſioners have no autho- 


_ rity, And that their authority is not Judicial, but mini» 


terial, 

In a ſubſequent caſe, Lord Henley ſaid, that the com- 
miffoners are a cout of Juſtice, ſufficient for the 
purpoſe of having their witneſſes proteGed, at leaſt by 
the Court of Chancery, if not by themſelves ; elſe wit- 
neiies would be in a ſtrange dilemma, If they do not 


_ appear, they are liable to be commitred by the court for 


their contempt; if they do, they are liable to arreſts, 
which would be abſurd,- and therefore impoſlible.. 

A perſon who had been an aflignee under a commiſ- 
ſion againſt Phil;þ Shehan, and was diſcharged, by order 


_ of the Lord Chancellor, from being aſſignee, and direQed 


to convey to new allignees, and. to account. . After 
he had conveyed to the new affignees, and paſſed his 
accounts, being an incumbered perſon, he begged the 
commiſſioners would give him their ſummons for the 
next fitting under the commiſſion : the commiſſioners 
told him, that as he had done every thing that was neceſ- 
| fary 


T 


the Bankrupt and others, 


Gary in purſuance of the Lord Chancellor's order, it would 
be of no uſe to him; but however, upon his importunity, 
they did give him their ſummons, 

He attended on the day mentioned in the ſummons, 
and was examined two hours. As he was returning 
home, one Lawn, a ſheriff's officer, arreſted him ; and 
notwith{tanding he was ſhewn the commiſſioners 7 >a 
mons, he damned it, and ſaid he did not regard it of a 
farthing, and kept him in cuſtody ſeveral hours. 

Upon an application to the Lord Chancellor to be diſ- 
charged from the arreſt, and that the officer may be cen- 
| ſured for his abuſe of the commiſhoner's warrant of ſum- 
mons, the Lord Chancellor obſerved, that he thought this 
was a matter of great conſequence, and he ordered that 


Lawn ſhould give ſecurity, to be approved of before the 


Maſter, for his attending de die in diem, to anſwer inter- 
rogatories to be exhibited concerning the contempts 
charged upon him. And if Lawn ſhould not give ſuch 
ſecurity, he ordered, that he ſhould ſtand committed to 
the Fleet for the ſaid contempt. And as no precedents 
| had been produced of like caſes before the court, of 
arreſts notwithſtanding commiſſoners warrant, though it 
very probably may have happened, his Lordſhip ordered a 


ſearch to be made for ſuch caſes, and what the court have 


Cone upon them, and in the mean time recommended it to 
the counſel for the ſheriff's officer, to adviſe him to diſ- 
charge his priſoner. 

As the commiſſioners, in the commitment of the bank- 
-Fupt, and others, have but a ſpecial authority, they muſt 
be careful not to exceed it, for an action will lie againſt 
them, in caſe of an illegal commitment, for, though it is 


with actions, in caſe of an innocent miſtake, it is harder 
for the noble. if they are to be inveſted with an arbitrary 
power of committing whom, and for what they pleaſe, 
vithout being liable to anſwer for it. \ Though no man 
ought to ſuffer criminally, for a an error in judgment, it is 


| aqua y 


1 Salk. 348, 


Miller v. Seare. 
hard that commiſſioners ſhould be perpetually haraſſed 2 Black. 1144. 
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2 Stra. 8209, 
Vide intra. 


5 Mod. 305. 


Comb. 391. 


Sed quzre and 
vide ex parte 
Bland. infra. 


"Ex parte 
Parſons. 
1 Atks 204. 


Bracy*s caſe, 
1 Lord Raym. 


153+ 


Ex parte Bland, 


1 AtK. 205. 


Vide ante, 
Ex parte 
Parſons. 


1 Atk. 204+ 


which tends to accuſe himſelt ; ; he 1 1s not to anſwer any 


the examination of a mother to her ſon's tradins. but 


_rupt, are not of a public nature, but taken »y commut- 


their former depoſitions, 


Power of the Commiſſioners, &c. 
equally juſt, that he ſhould make reparation civilly, fc# 
the damage which other peiſons have ſuffered by his 
error, The commitment therefore muſt purſue the 
words of the at of parliament; and in this, the ſuperior 
courts have been very ftrict in their conſtruction. 

It has been held, thar a perſon c-amined b-fore com- 
miſtoners of bankrupt, 1s not bound «oo anſwer any thing 


thing criminal, 
The Lord Chanceller has power t- .im't the COM 
miffoners of bankrupt, to make particular inquiries. 
'Thus the Lord Chancellur, upon a petition, limited 


would not reſtrain the commilioners from aſkines Z any 
queſtion that might be relevant thereto, 


'The depoſitions taken befor: commiſſioners of bank- 


ſioners to defend themſelves; therefore the court will not 
order a copy of them. £ 

And the Court has alſo rcfuſed perſons ſummoned 
before the commiſſioners a copy of the 1 inter FOgAtorICS, 0 or 


As where Mr. Bland, a banker, who had been ſum- 
moned before commiſſioners, inſtead of attending them, 
petitioned the Lord Chancellor that he might be exa- 
mined upon interrogatories, and- might have a copy of 
the interrogatories, and four months time to prepare 
himſelf for his examination, And that te commuiFoners 
might be reſtrained from aſking him queſtions, touching 
notes given for money, or bank notes, or goloſmits notes, 
or money paid by him for bank bills, or cath notes of 
the petitioner or other bankers. 

The Lord Chancellor diſmifſed the petition upon tae 
opening of the petitioner's counſel, and faid hz aworld 
not limit or reftrain commiſſuners in their examinations, of 
if he did, it would be attended with expence and incon- 


VERLENCE trom applications of this kind, A 
0 


Of the Privilege, &c. 
So where the aflignees, ſuſpeCing the banktupt had 


made concealment, examined a great many of his rela- 
tions at Guildhall, and brought a bill againſt the ſame 
perſons for diſcovery of thoſe concealments. Upon a 
motion on the part of the defendants, that they might he 
allowed to look into their depoſitions before the com- 
miſioners, in order to make their anſwers conſiſtent : 
Lord Hardwicke refuſed the motion, obſerving, that, as 
truth is always uppermoſt, they might put in an anſwer 
conii{tent with what they had already ſworn in their de- 
poſitions, ſuppoſing them to be true, and if falſe, they 
{yore at their own peril. Mrs 


SECT. Iv. 
Of the Privilege of the Bankrupt from Arreſt. 


THt 5 G. 2. c. 30- allows a bankrupt forty-two days 
to ſurrender in, but the ſooner he ſarrenders the better 
for the creditors. Therefore to 1ziduce bankrupts to ſur- 
render, a privilege is heid ouc to them by the fame 
ſtatute, that in coming to ſurcender they ſhall be fre, 
rom arreſt ;' ad alſo after aftual ſurrender for the ſpace 
if forty-two days, or ſuch furtber time as ſhall be ailowed 
for finiſhing their laſt examination. But this is a parti- 
cular privilege to enable thera to ſurrender, and till actual 
urrender confined to the act of their going with that 
view, not a general privilege Curing the whole time 
which the aCt of pariiament allows them to ſurrender 1n, 


Nevertheleſs if a bankrupt be abroad, and upon his re- 


turn with an intention to ſurrender, 1s arreſted on his 


landing before he can conveniently make his ſurrender, 


the privilege ſhall extend to him; but it muſt appear that 
he was actually goiny to ſurrender, 
| For where one Levi Solomon, a bankrupt, came from 
Holland to England within the forty-two days, with 
intent to ſurrender himſelf upon the forty-ſecond day, but 
finding that his time for ſurrendering was enlarged to a 
Vor. I- W= | further 
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Bowden V. 6 
Deilow. 


1 Atk, 239, 


Kenyon v, 
Solomon. 
Cowp. 157s 


Ex parte De 
Fries. Beawes. 
Lex M:r. £3Ss 
Th s pvitege 
extends to debtg - Y 


_ not proveable, 


Darby v. , 
Baughan. , 
b Term, Rep. 

209. 


Kenyon y, 

Solomon. 

Cowp, 156. 
» 


CAE 


EB: parte 
Gibbons. 
1 Atk. 238. 


further day, he then laid afide his deſign of ſurrendering 


man was, and upon his return with an intention to ſur- 


_ of doing fo till the laſt moment of the time allowed him 
| beyond that the privilege does not extend. 


_ of creditors; for Lord Hardwicke ſaid, a bankrupt may 


| language df that court the bail are his gaolers; and it is 


| principal, and he may be arreſted on a Sunday, for as he 


Of the Privilege of the 


himſelf upon the forty-ſecond day, and did not mean to 
ſurrender until the enlarged day. In the intermediate 
time he was arreſted by one of his creditors. 

Upon a motion that he might be difcharged out of 
cuſtody, the court faid, if a bankrupt be abroad, as this 


render, is arreſted on his landing, or within a day or two 
after his arrival, before he can conveniently make his 
turrender, it would be too rigorous a conſtruction of the 
ſtatute, to ſay he ſhall not have a reaſonable time in 
which to execute ſuch intention; becauſe in fa&t he is on 
his way to ſurrender. But here the bankrupt, inſtead of 
ſurrendering on his arrival, ſwears he had no intention 


for finiſhing his laſt examination. "There is no pretence 
therefore. for ſaying he is within the privilege of being 
free from arreſts in coming to ſurrender ; which muſt be 
confined, like the caſes of witneſſes arreſted in attending 
the court, to a reaſonable time eund: & redeundl ; and 


Nor will the act be any protection but againſt the ſuits 


be taken and ſurrendered by his bail within the time of 
privilege. Bail are no creditors till damnihied, and there- 
fore not within the deſcription of the a&t, which plainly 
appears to be confined to an arreſt, reſtraint, or impri- 
ſonment by his creditors. 

Every perſon that is arreſted in the court of King's 
Bench, the bail-piece is, ſuch a one defendant traditr 
in ballum ſuper cepi corpus, &c. (naming the bail, their 
additions and places of abode) ſo that in the conſtant 


upon this notion the bail have an authority to take the 


is only at liberty by the permiflion and indulgence of the 


bail, they may take him up at any time, 
Therefore 


Bankrupt from Arreft, .--"TH 
Therefore to ſay, that an act of parliament ſhall pre= ch. v. £. 4. 
vent a perſon, who has been ſo kind as to give the prin= k—rmd 
cipal his liberty, from taking him up in diſcharge of _ 

himſelf, would be very hard, eſpecially as there 15 no ſort 

of danger to the bankrupt of his being a felon, as the 
commithoners may examine him in naol, and conſe- 

quently it in no fort can be ſaid to be in contradiction to , 

the act of parliament. His lordſhip added, that he did 

not know that the bail's taking tte principal coming to 

a court of juſtice to be examined as a witneſs, had ever 

been determined as a contempt of the court, provided 

they bring him to be examined by that court ; but that 

he would not be underſtood to be bound by this opinion, 

cr to have it cited in another place, which is the only 

proper place, the court of King's Bench (where the 

bankrupt was ſurrendered) and it is that court only that | 
_ can diſcharge the proceſs. = 

The privilege extends to protec a bankrupt againſt EFxparte 

an attachment for non-payment of money, which is con- CG: 
ſidered only as proceſs to enforce payment of a debt, and. 1797s 
analogous to an execution, 
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IV; 
V> 
VI. 
VII. 
VIII. 
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Xl. 
XII. 


XI1IL, 


C'H-A-P. VE 


Df the Proof of Debts, 


Time and Manner of Proof, and herein of 


the Effect of a Mortgage or Depoſit. 
The Creditors Elefion. 


Creditors of Bankrupt, Executor or Truſtee, 
Creditors by Annuities, 


Apprentices and Children. 
Bonds, 


Bills of Exchange and Front) Aotes. 
Rents. 


Intereſt. 


Cfts. 


| Debts made word by Statute. 
Debts payable at a future Day, and here- 


in, of 


IVhat Securities are within the Statute. 


| Bonds and Judgments, 


Bills and Notes. 


Agreements, 


Of contingent Debts, and herein, of 
Contingent Debts aided by Statute. 


_ Cauſe of Atiion, 


Covenants. 


Collateral Under fakings. 
Barl. 


Contingers Debts not proveable, 


Of Creditors by TA. Articles, and 
herein, of 


Bonds to pay in the L; [ifetime of the 
Huſband, 


Bonds 
Y 


Time and MYanner of Proof, 


Bonds and Covenants by the Huſband for 
Money to be paid after his Death. | 


Where the Father gives a Bond, and the 


Condition is broken before his Death. 
Il here the Aſſignees come into Equity to com- 
pel the Performance of a Truſt, 


Set, XV. Of joint Debts, and herein, of 
Cos How they are to be proved, 
 El:&ton where Debt is joint and ſeveral, 
XVI. Of claiming a Debt. 


: 3 «1. Co 15. £4. 
21 }: I. c. 19. f. 9. 
7 G. 1.co 31.1. 1» 

5 G. 2. C 30» . 25, 26.29, 
to Gi: 2c. 33. 1.25 


SES T1 
Time and Manner of Proef. z; 
EBTS may be proved at any of the public meet- 
ings appointed by the commiſſioners; the uſual 
proof 1s the oati of the creditor, which if not objected to 
by the bankrupt himlielf, or any of the creditors, is gene- 
rally eftzemed. ſuthcient ; but if any well-founded objec- 
| tion is raiſed, the demand muſt b- further ſubſtantiated 
by evidence. For though the creditor ſhould make a 
politive oath of the debt, the commiſſioners, if they con- 
ceive themſelves to have juſt grounds to doubt its fair- 
neſs, ought to admit it only as a claim, for the debt muſt 
be mad. out to the ſatisfaction of the commuthoners, other- 
wiſe it may be rejected, 


In caſes where the creditor lives in the country, or is 


abroad, the ſtatute dires that his affidavit of the debt 
ſhall be received by the commiſſioners ; but where cir- 
cumſtances make the obtaining an affidavit impoſlible 
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Ke a_ 
Debt forgiven by 
Tefator on con- 
dition to pay 
annuity, on 
bankruptcy, 
the executrix 
ſhould prove the 
debr. 

Ex parteEngliſh, 
2 Bro. bio. 
Ex parte 
Simpion. 

1 Ack. 7TI. 
Ex parte Wocd, 
1 Atk. 232, 
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Ch. VI. ſ. Fo 


Goodinge 49. 
Ex parte Young, 
19th March, 
1785, 


Time and Panner of Proof. 


from his not being preſent to ſettle the accounts, or 7 other | 
good reaſon, proof may be admitted aliunde, 

Therefore, on a petition by Young, ſetting forth that 
the bankrupts were julſtly and truly indebted to him in 
the ſum of 2,160/7. 15s. 104. on the balance of accounts 
depending between them and the petitioner, but that the 
accounts of ſuch dealings and tranſactions had never been 
finally adjuſted; and that at a meeting at Guz/dhall on 
the 14th of February, 1780, the petitioner, by his agent, 


entered a claim for the ſaid debt. That at the ſame 


meeting, a dividend of three ſhillings and ſixpence in the 
pound was declared, and made, by the ſaid commiſ- 
fioners, amongſt all the creditors of the faid batikrupt, 
who had proved or claimed their debts. That a mecting 


| had been advertiſed in the London Gazette, for, and was 


intended to be had on the 14th-Pebruary, 1785, for the 
proof of debts, and for the purpoſe of having a further 
dividend declared by the ſaid commiſſioners, aniongſt the 
creditors. That the petitioner did, for ſome time pre- 


. vious to the entering the ſaid claim for his ſaid debt, reſide, 


and had ever fince reſided, and did then refide in the 
iſland of Grenada, and by means thereof, the petitioner 
had been prevented from having the accounts between 
the petitioner and the ſaid bankrupts liquidated and 2d- 
Juſted, ſo as to enable him to. prove his faid debt. Ard 
from the circumſtance of his rei1ding in Grenada, it would 
be impoſſible, on his part, to make proof of his debt, or 
ſettle the accounts at the ſaid propoſed meeting. 

It was therefore ordered, that the commiſſioners be at 
liberty to receive ſuch proof of the debt claimed by the 
petitioner under the ſaid commitſion, as he ſhall be adviſcd 
to make, without requiring the oath of the petitioner, in 


_ proof of ſuch debt; and that the petitioner be admitted a_ 


creditor under the ſaid commiſhon, for what ſhall be fo 
proved to be due to him, and be paid a dividend or divi- 
dends, in reſpeC&t thereof ratably, and in equal proportion 
with the reſt of the ſaid bankrupt's creditors. And that 

any 


Time and Wanner of Proof. 


any meeting for making a dividend under the faid com- 


miſkon be poſtponed for the {pace o fix Woes from the 


date of the order. 

The aim of the legiſlature i in al the ſtatutes concern- 
ing bankrupts, being, that the creditors ſhould have an 
equal proportion of the bankrupt s effes, creditors of 
every degree muſt come in equally ; nor will the nature 
_ of their demands make any difference, unleſs they have 
obtained actual execution, or taken ſome pledge or ſecu- 
rity before an act of bankruptcy committed. For when 
a creditor comes to prove his debt, he is obliged to ſwear, 
whether he has a ſecurity or not; and if he has, and in- 
ſits upon proving, he muſt deliver it up for the benefit 
of his creditors, unleſs it be a joint ſecurity from the 
bankrupt, and another perſon ; in which caſe he may come 
in for his whole debt under the commiſſion, without 


being compelled to deliver up the joint ſecurity, being 


 intitled to recover what he can from the co-ſecurity, 
and take his dividend, upon the whole of his demand, 
upon the bankrupt's eſtate, provided he does not receive 
more than 29s. in the pound, in the whole. When 
therefore a creditor has a mortgage or other pledge that 
he apprehends is not equal to the payment of his debt, he 
_ muſt apply to the Commiſſioners to have the pledge 
fold; and to be admitted a creditor for the reſidue, 
and the commiſſioners may direct the ſale to be made 
before them, or by public auction. 

Bonds, bills of exchange, and other perſonal ſecuri- 
ties, pledged or depoſited with a creditor, may be direCted 
to be fold before the commulſoners in the ſame manner 
as an eſtate, 

| If a debtor, by way of collateral ſecurity, delivers a 
bill of exchange or promiſſory note to his creditor, with- 
out his name appearing upon the paper, it muſt be diſ- 
poſed of as a pledge, and the produce applied to reduce 
the debt, the reſidue of the demand being only proveable 
under the commiſon. Therefore in a caſe where Meſlrs. 

I 4 , Hancock 
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Ex parte Grove. 


i Atk, 105, 


Ex parte Bennet 
2 Atk. 528, 


See the 
general ordere 


Ex parte 
Coming 

20th April, 
1790. 

Ex parte 
Hillier 

9th July, 1788, 


Only. the aflig= 
nees of the 


debtor making _ 
the pledge can 


infift upon its 
being ſold. 

Ex parte 
Troughton 

23d March 
1796. 

Ex parte 
Gardner 

21ſt Dec, I 
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Ex parte Smith 
19th Dec. 178g. 


Wheje a perſon 
tak«s a bill with- 
out the name of 
the party from 
whom he re- 
\ ceives it, it mav 
be either as a 
pledge or a pur- 
chaſe, according 
to the agreement 
of the parties. 
It it is taken 
as a pledge it 
muſt be 1o1d,but 
if as a purchaſe 
It liquidates the 
. debt to the full 
amount ot the 
ball. 
Ex parteWhitter 
+ Gth Feb. 1790. 
Ex parteRoberts 
x ata 
S. P 


Ex parte Smith 


T8th Nov.1739. 
SP, 


ey 


Ex parte Havard 
11thJune,1790, 


Time and Banner of Proof, 


Hancock and Rawlinſon had been permitted to prove a 


_ debt of 2,498 1. 15. 119. againſt the eſtate of Lewis and 
Potter for gods ſold and delivered, an application was - 


made to expunge part of the proof, becauſe, among ſe- 
vera] bills of exchange which Hancock and Babi "n 
had received from the bankrupts, on. account of their 


debt, there was one dated the 2oth March, 1789, drawn 


by one P. Green, by procuration of George Cooke, for 
3057. 145. upon and accepted by I/ilkinfjon and Cooke, 


and upon which the bankrupt's name did not appear, 
Upon hearing the petition the Lord Chancellor held, 
that as the bill was intended as an additional ſecurity, and 


the names of the bankrupts were not upon the bill, it 


muſt be conſtdercd as a pledge, and he ordered the bill 
to be ſold, and the money to ariſe from the ſale to be 


deducted from the ſum of 2,498 /. 1s. 114. and the ſaid 
debt proved by Hancock and Rawlinſen to be expunged as 
a proof, and admitted only as a claim z and that a divi- 
dend ſhould be reſerved thereon in cafe any ſhould be 
made before the fale of the bill. 


Bank of England v. Ne«man 1. Lo. Ray. 12. Mod. 241. Comyn's Rep. 57. 


Where a ſecurity is depoſited generally, if the creditor 
has two demands, the one proveable under the com- 
miſfion, and the other not, he may apply his ſecurity, in 


the firſt place, to reduce that demand which is not Prove- 
able. : 


Lindegreen, Son and Gri!l, were marchants | in London, 
and Meflrs. Gooch and Cotton were merchants at Yar- 


mauth, Lindezreen and company ated as bankers in 


London for the houſe of Gooch and company at Yarmouth, 
by accepting and paying their bills, and otherwiſe giving 
them credit in Londou. 

In Auou/t 1783, Lindegreen and company Were Jn 
advance .for Gooch and Cotton upwards of 1 2,000 /. and 
Gooch and company were then in want of further afiſt- 
ance z : they, by four ſeveral indentures, dated 1 in the ſaid 

monta 


_ 
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month of Auguft, reciting that they were then indebted Ck. VI. £x, 
to Lindegreen and company in a conſiderable ſum of = w=—= 
money, and that Zrndegreen and company were under 
acceptance, and liable to pay ſeveral of their bills, and 
that Gooch and Cotton had occaſion for further affiſtance, 
| which Lindegreen and' company had agreed to advance 
go therefore Gooch and Cotton, by the ſaid indentures, 
aſhgned to Lindegreen and company ſeveral debts, ſums 
of money, ſhips and effects therein mentioned, to ſecure 
to them the balance then due, with 5 per cent intereſt, 
together with ſuch further ſums of money as ſhould be 
due to them for money to be advanced and paid for Gooch 
and company, either by bills accepted or to be accepted; 
and they, at the ſame time, executed to them a mortgage 
in fee of a freehold houſe in Y! aroothy by my of a fur- 
ther ſecurity. 
Lindegreen and company being indebted to their own 
bankers, Mefirs. Stephenſon and Batſon, in Sept 1783, 
aſſigned and conveyed the ſaid ſecurities to that houſe, by 
way of mortgage for the money then due to them. 
4th Of. 1783) a commitlion iſſued againſt Gooch and 
coinpany. 
"th Of. 1783, Lindegreen and company became bank- - 
rupts. Gooch and Cotton, at the date of their commiſſion, 
were indebted to Lindegreen and company in 144,393 /. 
5s. 74. upon balance for money actually advanced to 
them; and Lindegreen and company were alſo under ac- 
ceptances for them, and had given them letters of credit 
to the amount in the whole of 29,5441. 16 s. 64. 
In conſequence of Lindegreen and company's accept=- 
ances and engagements, for Gooch and Cotton, debts to the 
amount of 15,1431. 15s. 34. were proved againſt their | 
eſtate, and a furth r debt was claimed. 
On the 6th Nov. 1784, a dividend of 3s. 4d. in the 
pound was declared under Lindegreen's commiſſion, and | 
Which dividend upon the faid 15,1437. 155. 3 - and the | 
cet claimed, amounted to 3,758 /. 18s. 8 £d,, and ex= © | 
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Time and Panner of. Proof. 
ceeded the value of the ſecurities aſſigned by Gooch and 


Cotton to Lindegreen and company. 
On the 7th Dec. 1784, a dividend of 3 s. in the pound 
was declared under Gooch and Citton's commiſſion, = 
Lindegreen and company's affignees applied under 
Gooch and Cotton's commiſſion to be. admitted creditors 
for the 14,3937. 55. 7 &. the amount of money actually 
paid by them, prior to the date of tne commitlion againſt 


Gooch and Cotton; which was objetted to, becauſe the 


{ſecurities ought to be applied towards liquidating that de- 
mand, and not to ſatisfy the engagements that were out- 
Randing at the time of the bankruptcy. 

$'ephenſon and Batſon aypearcd by counſel at the hear. 
ing of the petition, which was preſeated by the aſfignees 


of Lindeoreen to be adimiited to prove the ſaid debt; 


and it was agreed, that if the afſignees of Zindegreen and 
company were permitted to prove, they ſhould account 
with Stephenſon and company for the dividend. 

It was ordered that the petitioners, as affignees of Lin- 
degreen and company, ſhould prove the ſum of 14,3937. 
5s. 74, under the commilton againſt Gooch and Cotton, 
and be paid in reſpect thereof a dividend in proportion 
with the other creditors, and that all the ſecurities and 
effects made or afſigned by Gooch and Cotton to Lindegreen 
and company ſhould be applied, fo far as the fame would 
extend, in or towards exonerating or diſcharging the 
eſtate of Lindegreen and company from the ſeveral ac- 
ceptances and engagements they were. under for the fail 
Henry Gooch and Thomas Cotton, at the time of the iſſuing 
of the ſaid commiſſion againſt them, 

So where it appeared that, previous to the year 1787, 
Dixon and J'iney, and Freeman and Grace, had dealings 
together, and that in Dec. 1786, Dixon.and Yiney bor- 
rowed of Freeman and Grace their acceptances for 3,500, 
on the depoſit of a certain quantity of cotton, valued at 


5,090 {. with a proviſo, to enable them to ſell the cotton, 


and pp / tne produce to the payment of the bills which 
they 
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they accepted for Dzxon and Viney, to the amount of Ch. VI.\. z. 


|. the 3,500 l. 


A little before the bills became due the market for 
cotton was very low, and therefore the bills were renewed 
inſtead of their diſpoſing of the cotton. 

Accordingly five other bills were accepted by Freeman 
and Grace, and afterwards they accpted two more bills, 

On the 3d of March, 1787, Dixon and Viney executed 
1 power to Freeman and Grace to {ell the cotton for the 
ſeven bills, amounting to 4,773/. 6s. Freeman and 
Grace paid their bills when due, and afterwards ſold the 
cotton for 3,502 /. Os. 54. 

On the 5th darch 1987, Finey and Dixon applied to 
Freeman and Grace for turther aſſiſtance, and to indem- 
nify them they propoſed to depoſit a quantity of tallow ; 
upon which Freeman and Grace, on the 5th March 1787, 
accepted four bills,” amounting to 2,000 /, and the tallow 
was depoſited. 

On the 13th February, F reeman and Grace, accepted 
two other bills for Dixon and L:iney, amounting to 1,201 /. 
17 5. 4.4. 

13th March 1787, Viney, on behalf of himſelf and 
Dixon, executed an authority for Freeman and Grace to 
{z]l the tallow, and to pay themſelves 3,201 /. 17 5. 4d. 
and whatever balance might be due on account. 


Freeman and Grace paid theſe bills. In March 1787 


they ſold the tallow for 1,637. 18s. 8 d. 

34 Hay 1787, a commiſſion of bankrupt iſſued againſt 
Dixon and Viney. 

bth Augru/? 1790, a commiſſion of bankrupt iſſued 
azainſt Freeman and Grace. Dixon and YViney committed 
acts of bankruptcy on different days. One on the 7th 
April 1787; the other on the 16th of the ſame month. 
1,300 /, part of the bills accepted on the depoſit of the 
cotton, were paid previous to the 7th April, and others 
were paid between the 7th and 16th, 

All 
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Ch. VI. f. r. All the bills accepted on account of the tallow were 
OY” paid after the bankruptcy. 
The queſtion upon the petition was, whether the 

aflignees of Freeman and Grace had a right to apply the 

aroceeds of the cotton to the account of the bills which 

became due ſubſequent to the 7th April 1787, or whe- 

ther they were to be applied generally. 

This petition ſtood over until the 22d December 1791, 

when tt was agreed between the parties that part of the 

bills, amounting to 1,300 /. were paid before the bank- 

ruptcy, and that other part of the bills, amounting ts 

34737. 6s. became due on the 8th and 27th April. 

The chancellor held that the aſſignees of Freeman and 

Grace had a right to apply the proceeds of the goods 

| depoſited to the 2,473/. 6s. the bills which became due | 
| after the 7th April. 
| Corporations uſually appoint a clerk or treaſurer, who 
is the perſon to prove debts due to them ;3 he muſt how- 

; ever produce his appointment uncer ſeal to the com- 
miſtioners. 

If the bankrupt's eſtate is in arrear for taxes, the col- 

lector ſeems the proper perſon to prove the debts, and he 

ought to produce his appointment, that the commiſhoners 

may judpe of the legality of it; but if the collector him- 

felf ſhould become bankrupt, having received the taxes 

from the inhabitants but not paid the money over, one 

of the inhabitants raay prove for himſelf and the reſt, 

Ex parte Child 1T hus in a petition ex parte Child, the petitioner prayed 
3 Atk, 11!. that he might for himſelf, and the reſt of the pariſhioners 
| of St. Dunſ/lan's in the Weſt, be adinitted a creditor 

under the commiſſion againft Fohn Cuff, a bankrupt, for 

the ſum of 869/, Bs, 1 4. the balance of the money had 

and received by 7ehn Cuff from the ſaid pariſhioners. 

'The bankrupt was duly appointed collector of the land 

tax, and as ſuch received of the ſeveral inhabitants for 

the land tax and window duties, ſeveral ſums of money, 


amounting in the whole to 3,391, 105, and had only 
paid 
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paid to the Chamberlain of Zondn, 2,522.1. 15. I1d. 
The doubt entertained was, Whether the commiſſioners 
according to the form of depoſitions of debts could ſuffer 
one inhabitant to ſwear, that neither he nor any other of 
the inhabitants had received any ſecurity or ſatisfaction ? 
The Lord Chancellor thought in this cafe one inhabitant 
might prove for himſelf and the reſt of the pariſhioners; 
and ordered it accordingly, becauſe he might ſwear, that 


neither he nor the reſt of the pariſhioners to his know-_ 


ledge or belief, had received any ſecurity or ſatisfaction. 
So where it appeared that 7ohn Auggeridge was ap- 


pointed joint collector with Burgeſs the bankrupt, of the - 


land tax for the borough liberty of the pariſh of S?. 
Saviour, for the years 1789 and 1790, and that J/illiam 


Clarke was alſo appointed for the ſame time joint colleCtor 


with Burgeſs the bankrupt, of the conſolidated rates, con- | 


fiſting of window, commutation, houſe tax, and others. 


The practice of theſe colleftors was, at the cloſe of 


each day's colleCtion, to divide the money collected in 
their reſpecive diviſions with the bankrupt, which had 
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Ex parte 
Muggeridge and 
Clarke, 

4th February 
1792» 


been the cuſtom for many years. "The monies remaineg 


in their hands until called for by the receiver, 

On the 3d December 1790, a commiſſion of bankrupt 
iſſued againſt Burgeſs, At the time of the commiſſion 
Burgeſs and Muggeridge, as collectors of the land tax, 


had a balance in their hands of 3317, 11s, 11d. and. 


Burgeſs and Clarke had a balance of 4051. os. 2: 4, 
After the bankruptcy yggeridge, out of the money 
which he retained as his proportion of the daily receipts, 


paid to thereceiver 225. 4 5. 10 24. leaving 1061. 7 5. 014, 


unpaid, being part of the monies collected and retained 


dy the bankrupt. Clarke had not paid any money to the 
receiver, 


The petitioners had i to the commiſſioners, who _ 
did not permit them to prove, which they PR_onet to be. 


at liberty to do. 
For the petition ex parte Child, 1, 4th, 111. was cited. 


» | Againſt 
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| Jointly liable, no demand could be made upon the patiſh, 


_ rupt. Andit was inſiſted that the proper perſons to proye, 


_ of the pariſh, and ſhould be admitted creditors under the 


_ if the creditor has a judgment, it ſhould ſeem that he 


Ex parte 


Concannone 


3 I1tMarchy 796, 


- produce his authority, and have it exhibited. 


being jointly liable with the bankrupt; and that as the; 


admitted which the commiſſioners hzd rejected, becaul? 


Tinie and Yanner of Proof. 


Apainſt the petition, it was infiſted that the pariſh 
having paid the money to the colleCors, and they being 


nor was there any debt due to the pariſh from the bank. 


would have been the joint colleftors on their own ac- 
count, as for debts which they had been obliged to pay a 


had not paid until after the TDs aa they could not 
prove at all, | 
Lord Chancellor ſaid it was a joint debt, but that it 
was a joint debt to the pariſh, for which the bankrupt 
had not accounted. It is ſtill money due to the pariſh, 
and when the bankrupt miſapplied the money and neg- 
leted to pay it over, it was money received to the uſe of 
the pariſh. He thought the demand of the pariſh was not 
extinguiſhed, for the bankrupt had money of theirs in his 
hands which had not been accounted for, and ordered that 
Mrggeridge and Clarke ſhould be reſpectively at liberty 
to go before the commiſſioners, to prove the reſpective 
ſums of 3317. 115. 114. and 4057. 0s. 25d. on behalf 


ſaid commiſhon, for what they ſhould ſo prove, and be 
reſpeCtively paid a dividend or dividends in reſpect of their 
faid debts, ratably with the other creditors under the com- 
miſſion. 

Every ſecurity that a creditor has for his Jebt, muſt be 
produced at the time of his proving, when the commil- 
fioners will mark them as having been exhibited. And 


ought to produce an office copy of the judgment to be 
exhibited, for upon a petition to have the proof of a debt 


the creditor had not an office copy of the judgment to 
exhibit, the petition was diſmiſſed with coſts. 
In the ſame manner any perſon aRing for another, muſt 


SE CT: 


Of the Creditors Election; 


$SEC T2 
Of the Creditors Elefion. 


Tas privilege of creditors to come in and prove their 
debts, and bankrupts to be diſcharged therefrom, is ſaid 
to be co-extenfive and commenſurate. However, the 
court will not abſolutely ſtop him from bringing an aCtion, 
but put him to his election ; and ſhould he elect to pro- 
ceed at law, he will ſtill be allowed to prove his debt, 


for the purpoſe of aſlenting to or diſſenting from the cer- 


tiicate, which permiſſion is abſolutely requiſite to make 
his remedy at law of any avail ; for ſhould the bankrupt 
procure his certificate, he will be thereby diſcharged from 
that aftion, as well as from all debts contracted before 
the act of bankruptcy. 

Where a creditor has nd at law before he ap- 
plies to prove his debt under the commiſhon, he ought 


not to be permitted to prove without relinquiſhing his 


proceedings at law, unleſs by order from the Great Seal, 
for the purpoſe of ſignifying his aflent to or dillent from 
the certificate. 

But the circumſtance of a creditor proving his debt 
previous to proceeding at law againft the bankrupt, does 
not amount to a concluſive election to take under the 
commiſhon, for a creditor has been ſuffered to make his 
eleCtion of proceeding at law, againſt the bankrupt him- 
ſelf, after having proved his debt, and received two divi- 


dends, upon condition of refunding what he had received. 


But the caſe, perhaps, might be different, if the creditor 
had in view, the charging a third perſon, as the — 
or the bail of the bankrupt. 

Therefore, where a creditor who had brought an aRion 
to which the defendant gave bail, afterwards proved his 
debt, and ſigned an agreement to permit the bankrupt to 
keep bis houſe ſtill open for trade, and to make him an annual 
alnwance, "The bankrupt afterwards deſerted his houſe, 
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Groome ; 
I Atk. 119s 
Ex parte 
Williamſon 

1 Atk. 83. 
Ex parte Capot 
1 Atk. 220. 


Ex parte 
Williamſon 
1 Atk. 33. D 
Some doubt has 
been entertained, 
of this ; but ſee 
ex parte Botteril 
infra, where the 
commiſſioners 
refuſed, 

Ex parte 
Dorvilliers 

1 Atk. 221, 

Ex parte 
Lindſay 

1 Atk. 220, 

Ex parte Capot 
1 Atk. 219. 

Ex parte White 
17th Jan. 1792« 
Ex parte 
Blakeney 

30th Aprilt796. 
Ex parte Callow 
3 Vez. Jun, 1. 


Aylett v. 


Harford. 


2 Black, Rep, 
I317. 
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Ex parte Ward 
x Atk. 153: 


Ex parte 
Dorviiliers 
x Atk. 221. 


But he cannot 
petition for a 
commiſſion. 
Burnaby's caſe, 
Is Sta. 653. 


Ex parte Hicklin 
2d F ebruary 


1775» 


| found to be a bankrupt. After that a compromiſe was 


binding him to come in under the commiſſion, and res 


.gone much iurther, he has wade his eledtion, has ac- 


| choſen himſeif aſhgnee, he may till eleft to proceed at 


againſt the bankrupt, and takes his body in execution, it 


Of the Creditors Elenion, 


and abſconded. Upon which the creditor proceeded to 
fix the bail, and ſerved execution upon them. The 
court ſaid, there were ſome inſtances, in which the court 
of Chancery permits a creditor to vo certain acts, ſuch 
as proving his debt, and voting for affignees, without 


nounce his Jega! remedy. But the creditor here, has 


qQuieſced under we commiſhon, and ſhall not, on a ſub- 
ſequent, untorecteen event, at the Gdiltance of a twelve- 
month, deſert the commitkon, and come upon the bail 
dy ſurprize. 
The being choſen aſſignee, will not + prevent the creditor 
from ſuing the bankrupt at law if he his not proved his 
debt, for in that caſe, he can only be con:idered as a cre- 
ditor at large, and even it he has proved his debt, and 


law, and be diſcharged as a creditor under the com- 
miſſion. | | I Oe Po | 

If a creditor at the time the commiſſion iJucs has the 
bankrupt in execution, he may prove his debt undcr the 
commilton, and elect to diſcharge the bankrupt; but if 
after the commiſſica has iſſued a creditor proceeds at jaw 


is a concluſive election, and he will not be entitled to 
prove fo as to receive a dividend, although he ſhould after- 
wards diſcharge the bankrupt out of cuſtody. 

As where Miller and Knight being indebted to Hicklin, 
he brought an aCtion againit them and recovered judg- 
ment. Aller was taken in execution, but previous to 
his being taken in execution and after the judginent, 2 
comming of bankrupt iſſued againtt 171zr, and he was 


entered into between Hick and the bankrupt, by which 
Hicklin was ſecured part of his debt to be paid by inſtal- 
ments, and was to come in as a creditor for the reſt of 
his demand under the commiſſion, and the bankrupt was 

a 


Nf the Creditors Election. 


diſcharged out of gaol. Hicklin offered to prove his 
debt under the commiſſion according to the agreement, 
but was refuſed, and now petitioned, to be admitted, 
Lord Chancellor Ap/l:zy, after taking time for confider- 


ation, ſaid he was clear that if a man is taken in execution 


before a commiſſion of bankrupt iſſues againſt him, the 


creditor has his election cither to continue him in execu-_ 


tion, or to come in under the commiſhon. In the latter 
caſe he muſt diſcharge the bankrupt out of priſon. The 
queſtion here 1s, whether he has ſuch election where he 
has taken the bankrupt in execution after the commiſhon. 


The taking the body of the bankrupt in execution is a_ 


ſatisfaction of the debt, It is the higheſt ſatisfaction a 
creditor can have, and if he diſcharges his perſon after- 


wards, he cannot reſort to the debtor's efteQs, for having 
taken him in execution, his debt is confidered as fa-_ 


tished,. . | 

"The reaſon for putting the creditor to eleQtion where 
he has taken the body of his debtor in execution before 
a commiſfion, does not hold in the caſe where he takes 
him in execution after the commiſſion, In the latter caſe 
it is making an election. His Lordſhip declared that the 
petitioner having made his election after the commiſſion 
by taking the bankrupt in execution, and having after- 
wards diſcharged him, his debt is fatished,” and he diſ- 
miſled the petition. | 

In another caſe the bankrupt, Peter Whiteſide, prior 
to the date of the commiſſion, which ifſued on the 7th 
Auguſt 1789, was indebted to the petitioner as ſurviving 
partner of 'Fohn Dearnſon, in the ſum of 250 {, 


In Fanuary or February 1789, the bankrupt was taken 


In execution at the ſuit of ſome other creditors, and com- 
mitted on habeas corpus to the Fleet, The petitioner being 
In America, his agent here thought it proper to charge 
the bankrupt in cuſtody at the ſuit of the petitioner, which 


he did by commencing an action in the Court of Exche- 
| quer 
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Ex part? Caton 
21{t December 
1791. | 
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ruptcy. 

Ex parte 
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"F< parte Biffon 


£ 3d Marci 
1 743 be 
Creditor having 


taken bank- 


rupt in Execuy- 


tien ſubſ{guent 
ro the commal- 
fon, afterwards 
rejeated hinn 
And Was Pore 
m21!tted 70 proves 
D-ut expungede. 
Sa £x parte 

FH ewitzift Jan, 
372g. | 


E's parte 


Hop!. Linn 
36 June $790. 


| Vees jails 


Ex parte 
NR ohertion 


| 28% ate 1799e 


Df the Creditors Clegion. 


quer againſt the ſaid Peter Ihite/ide at the ſuit of the 
petitioner. The action was commenced in Zune, 1789, 


and judgment obtained againſt the bankrupt, and in 


Eaſter Term, 1790, he was charged in execution at the 
petitioner's ſuit, for the ſum of 2977. 155. 5d. The peti- 
tioner did not arrive in Englazd until after the bankrupt 
had been charged in execution, 

On the 28th July 1790, the bankrupt obtained his 
certificate, and was diſcharged by an order of one of the 


_ Barons of the Court of Exchequer, in the uſual manner, 


On the gth Oober, 1790, the petitioner applied to the 
commiſſioners to be admitted to prove, but was refuſed 
upon the ground of his having charged the bankrupt in 


_ execution ſubſequent to the commiſſion, being a conclu- 


five election, and a ſatisfaction of the debt. 

The petition was preſented to be permitted to prove, 
and to be let in to receive a dividend with the other cre- 
Gitors. | 

The Lord Chancellor was of opinion, that charging 
the bankrupt in execution after the commilſion itiued, 
was a concluſive eleion to proceed againlt the perſon, 
and he diſmijled the petition, 

_ If a creditor 1s proceediag at law, the bankrupt is en- 
titled by petition to put the creditor to his election, either 
to abide by the conmitfon and waive the proceedings at 
law, or relinquiſh all benefit under it; but whether the 
creditor can be compelled to el:ct before a dividend ſeems 
to be ſomewhat unſettled, 

Several modern determinations, ſupported by ſome of 
an earlier date, have put the creditor to his election be- 
fore a divide od, provided the application was not made 
before a reaſonable time had been afforded the creditor, 
16 examine into or inform himſelf of the bankrupt's ate 
fairs, and Lord Thurlw, in a petition ex parte Robertſon 
a bankrupt, ſaid he would not lay it down generally, that 
there muſt be a dividend declared, becaute it might oa 


4 


Of the Creditors Election, 


be the fault of the bankrupt, but he ſhould expe the 
bankrupt to explain his conduct, and ſhew that the divi- 
| dend was not delayed by his fault. 


William Caw, inſurance broker, a bankrupt, being 


indebted to Thomas Hebert, of London, merchant, in 
[.128. 6s. 1d. Hebert arreſted him for the money, and 
proceeded in his ation to judgment. Caw was alſo in- 
debted to Savage Barrell, of London, merchant, in {.. 210, 
who alſo arreſted him, and had proceeded in his action 


to judgment. In April, 1742, a commiſſion of bankrupt 


iſſued againft Caw. Both Hebert and Barrel! proved 
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Ex parte Cawe 
21it March, 
1743» 


their debts under the commiſſion. The petition ſtated 


theſe fats, and alledged, that notwithſtanding they had 
proved their debts, they threatened to take out execution, 
or otherwiſe proceed under the ſaid ſeveral ations againſt 
the petitioner, and that the perſons who were. his bail in 


the ſaid ations intended to ſurrender him in their diſ- 


charge; and the petition prayed that the ſaid ereditors 
might make their eleftion within a certain time, whether 


they would proceed againſt the petitioner at law, or take 
their relief under the commiſſion. £ 


The Lord Chancellor, after hearing counſel for the 


petition, Hebert and Barrel! not appearing, although duly 
ſerved, directed that they ſhould reſpectively make their 


election within a fortnight after ſervice of the order, 


whether they would proceed againſt the petitioner at law, 
or take their relief under the comraiſſion, 

In another caſe, $2lomon Du Paz, on the 27th Fanu- 
ary, 144.3, was taken in execution at the ſuit of WH/7Iliam 
IWintle, for the ſum of £.277. 19s. 2d. and not being 
able to pay the debt, he was afterwards by habeas corpus 
removed to the Fleet, where he remained. On the goth 
March, 1743, a commiſfion of bankrupt iflued againſt 
him, and the ſaid /Yilliam JYintle proved his debt under 
the commiſſion, 

Du Paz petitioned and prayed that the faid 7/71lam 
Witle it of abide by ſuch ſatisfaftion as he ſhonld ob-. 

K 2 tain 
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Of the Creditors Eleanion, 


tain under the commilſion, and that 'the petitioner niight 
be difcharged from his confinement at the ſuit of the ſaid 
FWillam Fintle. = NF. 

The Lord Chancellor upon hearing counſel for the pe- 
titioner, the faid Y/illiam IFintie not appearing, ordered 
that he {ſhould make his election, whether he would pro- 


_ ceed againlt the petitioner at law, or take his relief under 


Ex parte 
Rogers, 

I2th June, 1790, 
So ex parte 
Horſey, gth 
Augutt, 179r. 
Ex parte K9ops, 
ioth Auguſt, 
1791. 

Ex parte James, 


23d June, 1791, 


Ex parte Side- 
botham, 21 
December, 1 792, 
and final vurder 


in March, 179. 


Fx parte 
Crinſloz. 


x Bro. 270. 


Ex parte Bot- 


teril. 


x Ark. r09. 


the commiſſion. 


In the two caſes above-mentioned before Lord Hard- 
wricke, it 15 not ſtated that there were any dividends, 
which probably would not have been omitted, if that fact 
could have been inſerted with truth. | 

99 in ex parte Rezers, upon the petition of the bank- 
rupt, a creditor procceding at law, was put to his election 


before any dividend declared. Apain in ex parte Koop, 


the commiiſion 1iſtued in 1790, and an order was made 
in 1791, before any dividend, for the creditor to elect; 


and in another cale in which the commiſlion had iflued on 


the 3d ay, 1791, the creditor was put to his election 
on the 23d June, in the fame year, which was ſooner 
than a dividend could be made; and in ex parte S:4e- 
botham, an order was made for the creditor to elect be- 
fore a dividend; but he having filed a bill of diſcovery 
againſt the bankrupt, the court refuſed to put the creditor 
to his election, until he had fully anſwered the bill, 

But notwithſtanding theſe determinations, the preſent 
practice ſeems to require that a dividend ſhould be de- 
clared before the creditor can be put to his election, or at 
leaſt, that there ſhould be funds in the hands of the al- 
ſignees ſufficient to make a dividend. 

If a creditor has demands upon the bankrupt of diſtint 
natures, or in different rights, he is at liberty to prove. 
one under the commiſſion, and proceed at law for the 
recovery of the other. Therefore, where a bankrupt 


| had borrowed 1097. upon bond of a near relation, who 


had arreſted him upon the bond and charged him in exec- 


cution 3 and had another demand for a year's rent, _ 
JET | x 
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Of the Creditors Election, 


he offered to prove under the 'commiſhon, though” he 
would not waive his execution upon the bond debt, "The 
commiſſioners refuſed to admit him to prove, unleſs he 
would waive his execution. But Lord Hardwicke faid, 
though it was a hard caſe upon the bankrupt, as the debts 
were intirely diſtinct, he ſhould be allowed to prove. 

So, on a petition ex parte Matthews, it appeared that 
Mr. Gary had proved a debt under the commiſſion in 
right of his wite, amounting to 5,000/7. being her fortune 
under a marriage ſettlement, and alſo brought an aCtion 
at law in his own right for a debt due to him for om 
ſold and delivered. 

The Lord Chancellor obſerved, the court would never 
ſuffer a creditor to ſplit a demand, and prove part under 
the commiſſion, and proſecute at the ſame time, a bank- 
rupt, tor the remainder at law. But in this caſe there are 
two remedies and diiterent rights, and he even thought 
he might have done it, if the debts had been both in his 
own right. Suppoſe one debt had been due to Mr. 
Gary by bond, and another upon an account current, and 
tic had brought a bill here for the account, and an aCtign 
at law upon the bond ; theſe are two difſtin& things, and 
erefore the court will let him go on, both in law and 
equity, 

if, indeed, he was to bring a bill in equity for an ac- 
count current, and an action at law for a particular zteg2 
in that account, the court would, in that caſe, oblige the 
plaintiff to make an election, 


SECT. ML. 
Creditors of Bankrupt, E Xecutar. 


Ir an executor becomes bankrupt, as he as in auter 
aroit, his bankruptcy does not take away the legal right 


0: executorſhip, nor does the commiſtioners affignment | 
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3 Atk. $17. 
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Fx parte F1iis, 
_ 2 Atk, 101, 


Creditors of Bankrupt, Executor, 


affeQ the teſtator's aſſets, except as to ſuch beneficial in. 
tereſt, as the bankrupt may himſelf be intitled to. But 


_ though a bankrupt executor may ſtrily be the proper 


hand to receive the aflets, yet if his affignees have re- 
ceived any of the property, a court of equity will for the | 
benefit of creditors and legatees, either appoint a re- 
ceiver, or direct the bankrupt himſelf to be admitted a 
creditor, for what he ſhall be indebted to the eſtate, and 
order the dividends upon ſuch proof to be paid into the 
Bank, ſubject to the demands which may be raiſed againſt 


_ the teſtator's eſtate, or under his will, 


In ſome caſes a receiver has been appointed by petition, 
as where William Ellis and Sarah Hodgkins were bond 
creditors of Philip Hughes, who made his will, and ap- 
pointed Thomas Beetenſon and Willkam WWinſmore execu- 
tors, who jointly proved the will ; but Beetenſon died 
before he had poſlefſed any of the aflets of Hughes. Winſ- 
more received part of Hughes's effects, and aftervrards 
became a bankrupt. £llis and Hodghins applied to 1/inſ- 
more's afſignees to get in the effects of Hughes, that they 
might reſpectively be paid what was due to them on their 
bonds. But the affignees inſiſted they ought not to re- 
ceive the full ſatisfation out of the effects, but ought to 


_ come in with the other creditors of J/Yinſmore, and re- 


ceive an equal dividend with them. 

The petitioner therefore prayed that it mi ight be referred 
to the commiſfioners to inquire what ſpecific effects of 
Hughes remained unreceived, and that the ſame might be 
got in, and the petitioners paid what was reſpeCtively due 
to them, before any diſtribution made amongſt IWinſ- 


more*s creditors. 


Lord Hardwicke ſaid, he could not make the order 
prayed by the petition, becauſe Hug hes's debts muſt be 


| paid in the courſe of adminiſtration, and it did not appear | 


but there might be debts of a higher nature. His lord- 
ſhip likewiſe thought it improper to direct the affignecs to 
dcliver over Hughes's effects to Winſmore, but in order 

; tO 


Creditors of Bankritpt, Executor, 


to ſecure the effects of the teſtator, appointed a receiver 
| to whom the aflignees were to account for as much as 
they had got in of Hughes's affets, 

Again, where it appeared that on the 21ft of Septem- 
ber, 1772, Sarah Clempſon and IFilliam Mojely gave a 
joint and ſeveral bond to Mr. Stead for 1,000 /, condi- 
tioned for payment of 500 /. and intereſt, and on the 
ſame day Sarah Clempſon gave a ſeparate bond to Stead 
for 3,100 {. and intereſt ; theſe bonds were aſſigned by 

Stead, and. the petitioner Mary Llewellyn became eu- 
titled to the benefit of the aflignment. In 1773, Sareh 


Ciempſon died, and William M:ſely her brother and next 
of kin, took out letters of adminiſtration. She left ef- 


fects ſufficient to pay the bonds. On the 20th of Decem- 


ber, 1782, a commiſſion of bankrupt iſſued againſt Afoſely, 


| and I/arren and others were choſen afſignees. AMiojely 
| died in 1783, without having obtained his certificate, 
His aſhignees obtained adevicifirarion of Sarah Clempfin's 
effects aaa, The petition prayed an account 


of what was due to the petitioner for principal and in- 


tereſt on the bonds, and of ſuch part of Sarah Clempjan's 


1.35 


Ch. VI. f. 2. 
— 


Ex parte 
Lieweltyn in the 
matter of Wil- 
tian Moſcly, a 

' bankropt, Avge 
IO, 1734, 


eſtate as came to the hands of //Wliam Meofely, and what 


remained in ſpecie and unapplied in his hands at the time 
of his bankruptcy, and what remained outftanding at that 
time, and what part thereof came to the hands of his af- 
lignees reſpectively, and that a receiver might be 

pointed of the eſtate of the ſaid Sarah Clempfen deccafed, 
And that the faid aftignees of Zofely, and wie were atfo 
the adminiſtrators de "bonis now of Sarah Clempjon, might 
be. ordered to pay over to ſuch receiver fuch part of the 
eftects of the faid Sarah Clempfon as were received by 
them. And that the petitioner or ſuch recerver on the 


behalf of the ſaid Sarah Clompfon might be admitted a_ 


creditor on. the eſtate of the faid /i[lianm deſely, tor the 
balance of the eſtate of the faid Sarah Clempfon, in his 
hands at the time of his bankruptcy, and that thereout, 


K 4 


and Out of the eitate of the faid Sarah Clompfon remaining 
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Ch. VI. f. 3. 


non nome 


Creditors of Bankrupt, Executor, 


in ſpecie at the time of the bankruptcy, the petitioner 
might be paid what is due for principal and intereſt on 
the bonds, and the coſts of the application and the pro. 
ceedings under or in conſequence of the ſame in a courſe 
of adminiſtration, and that the petitioner might be ad- 
mitted a creditor for the reſidue of her ſaid debt on the 
eſtate of the ſaid 7/Uliam Meſely. 

Upon hearing counſel for the petitioner, it was re- 
ferred to the maſter to take an account of what part of 
the. eftate of Sarah Cl:mp/on came to the hands of William 
Aely, before the date of the commiſton, and what part 
thereof hath fince come to the hands of his affignees. And 
it was ordered, that if on ths taking of the faid account 
any part of the eſtate of the faid Saroh Clempſon thou! 


_ appear. to be remaining in the hands of the atlignees 1n 


ipecie, that the ſaid aſhznecs ſhould deliver the ſame. -over 
to the petitioner, and ii any part of the eitate of the faid 


Sarah C!embſon which came to the bands of the faid al- | 


fignees, or any of them, had been ſold or diſpoſed of by 
them, it wes ordered that they thould account for and 


pay over the value thereof to the petitioner, and that the 
_ petitioner ſhould be admitted a creditor under the fad 
commiſſion for the amount of ſuch effects of the ſaid 


Sarah Clempſon as ſhould appear to have been received by 
the faid bankrupt or the aflignees under the faid comnul- 
ſion, and that the dividends to be made thereon under the 
ſaid commiſſion thould be paid by the faid affignees into 
the bank, ſubj=Ct to further order. And it was ordered 
that the petitioner in the mean time ſhould be at liberty 
to go before the major part of the commiſſioners named 
in the ſaid commiſſion, to prove the ſum of 500/7. upon 
the bond mentioned in the petition to have been entered 
into by the ſaid Sarah Clempſon and William Moſely the 
bankrupt, to William Stead, and be admitted a creditor 
under the commiſſion for the ſame, and the intereſt 
thereon to the time of the date of the commiſſion, and be 
paid by the ſaid allignees a * ividend or dividends - ” 
pe 


Creditors of Bankrupt, Crecutor, 


ſpect thereof, ratably and in equal proportion with the 
bn of the bankrupt's creditors ſeeking relief under the 
ſaid commiſſion. 

But as bankruptcy does not affett the right of an exe- 
cutor, in {trictneſs he is himſelf the proper perſon to be 
admitted to prove againſt his own eſtate, which is not 


incongruous, as he does it in auter drozt, and the danger 


of embezzlement may be prevented by ordering the divi- 
dend to be paid into court; which was done in a caſe 
where the bankrupt was executor of 4 deceaſed perſon, 


and the petitioner was a creditor of the bankrupr's teſta- 


tor, to the amount of £.286. Part of the effects of the 
deceaſed, to: the amount of /.. 432, were in the bank= 
rupt's hands. The petition was to be permitted to ove 
this demand againſt the banxrupt's eſtate. 
The Lord Chancellor laid, he apprehended in ſtritneſs 
the bankrupt ought to be admitted a creditor for that 
whici he 1s entitled to as executor againſt his own eſtate, 
but that it would be evidently improper to ſuffer the mo- 
ney to come into the hands of the bankrupt. In the 
preſent caſe there 1s nothing but money in the hands gf 
the aſſignees, and the creditor has ſuch an intereſt in it, 
as to entitle him to have it retained in court, He ſaid, 
i; the property was conſiderable, he would not proceed 
without a bill ; but his Lordſhip ordered that the bank- 
rupt, Thomas Beckett, as executor of Henry Pinlow, 
ſhould be admitted a creditor under the commiſſion iſſued 
againit himſelf for the ſum of {.432. 75. 15d. in the pe- 
tition mentioned, and that the afſignees ſhould pay the di- 
vidends into the Bank, in the name and with the privity 
of the Accountant General, in truſt in the matter of 
1homas Beckett, a bankrupt, fuby ect to further order, 
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{ TD j 


Ex parte Leckey 
2 Bro. 596. 


Ex parte Brooks, | 


1ſt June, 1793s 
the like order, 


Ex parte 
Markland, 
2 P.W. 546. 


SECT. © 


Ex parte Artis, Bs OL ; | 
Where one 1s intitled to an annuity from another, which 


S Vez- 49S 


Creditors by Annuities, 


Cred:tors by Annuities. 


Tr general rule as to common annuities is, that 


is not a rent charge on land, or on a fpecific part of the 
grantor's eſtate, but perſonal, to be paid by him who 


_ afterwards becomes bankrupt, it is only a general demand 


on him and his eſtate, and there is nothing a debt on his 


_ eſtate but the arrears of the annuity at the time of the 


Ex parteBurrow. 
1 Bro. 268. 


In ex parte 
Cater. 1 Bro. 
267. A meeting 
of the cregitors 
was directed to 


- be called, to 


conſider whether 
the afliunees 


Mould object to 


the annuitants 
proving on the 
ground of }n- 
adequate confi- 
deration, the 
annuities having 
been bought at 
five years pur- 
chale. | 


Ex parte 
Le Compte, 
1 Ark. 253. 


bankruptcy, unleſs the penalty of the annuity bond has | 
become forteited; for otherwife the payments accruing 


_ afterwards become a debt after the bankruptcy, and can- 


not be proved. But where there has been a forfeiture 
prtor to the bankruptcy in order to prevent the injuſtice 
of admitting the creditor only to. prove the arrears ac- 
crued due before the bankruptey, and the great incon- _ 
venicnce that would enſue if the annuity ſhould be re- 
ceived from time to time as an. accruing debt on the 
eſtate, by which means the diviſion of the cſtate would 
be perpetual, and there could be no final dividend during 


the annuitant*s life, the court puts it in another ſhape, 


of ſetting 2 value on the annuity, becauſe it was only 4 
general perſona] demand. And in ſetting this value, con- 
{1deration muit be had of the time the annuitant has en» 


Joyed it. 


W herefore on a petition in which it appeared that the 
petitioner in the year 1720 gave Zool. for an annuity or 
301. for her life, payable out of the eftate of the bank- 
rupt, which he not being able to pay her by reaſon of the 
commiſſion, {he petitioned to. be admitted a creditor for 


the whole 300/7. 


The Lord Chancellor ad that it bs referred to the 


commiſſioners to ſettle the value of her life, and that ſhe 


| be admitted a creditor for ſuch valuation, and the arrears 


of the- annuity, it being unreaſonable ſhe ſhould have 
b) | | ths 


Creditors by Aumniries. .- 446 


the. ile 3907. when ſhe had enjoyed the annuity 18 Ch. VI. £. 4 
cars. Cy 

And the like oder was made in another caſe, where A Ex parte Belton 
bankrupt before the time of his bankruptcy entered into * OO: 5 

an agreement to pay an annuity of 20/4, a year, for the 
- maintenance of an infant till his 2ge of fourteen, with a 
penalty on non-payment. | 

By his failing in one of the payments the penalty be- 
came forfeited. "T'he guardian of the infant, who had 
maintained him, applied to the court, by petition, to have 

2 value fet upon this annuity, and that the infant might 
ba admitted a creditor for tae fum at which it thould be 
valued. 

Lord Chancellor faid, he was cf opinion, that a value 

ought to be put upon the annuzry, that it might be proved 
as a debt under the commitſion, 

It is obſervable that the reporter in the cafe ex parte | 
Le Cimpte, does not notice the annuity's having been | 
forfeited before the bankruptcy 3 however, we muſt pre- 2 Black. 1197. 
ſume that circumſtance to have exiſted in the caſe, to 

make it conformable to other deciltons upon the ſame 
ſubject, 

For in a caſe where one Kempland, on the 18th Fa- Perkins ve 
ruary, 1770, joined with Sir J/illam Deſſe, in conſidera- DE. 
tion of 240/. (for which Kempland alone ſigned the re- a 
ccipt on the back of the bond, though he alledged, he 
acted only for De//e, who, being a banker, did not chuſe to 
anpear to'be the borrower) in a bond of 4807. to Per- 
kins, to ſecure an annuity to him of 407. payable half 
yearly for Kempland's life, which Deſſe paid up regu- 
larly to the 18th Finuary 1775. 

On the 18h of March, 1773, a commiſſion of bank. 
rupt iſſued againſt Kempland, The plaintiff faid he ſhould 
look upon Deſſe as his paymaſter, and did not prove any 
part of his demand under the commiſſion, though a quar- 


ter's annuity became due on the 18th April, 1773, 
and 


—_ S draie cad. 
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Ch. VI. f.4. and Kempland's certicats was _—_ on the T5th 


Wye BY 
Wilkes, 
Davel, $QTs 


after the forfeiture has once taken place, will not be ſuch 


Creditors by Annuities. 


' fuly, 1773- 
In Fune, 1775, Sir William Deſje bickas a bankrupt; 


and the plaintiff did not prove his demand under that 
commiſſion, though a quarter's annuity became due on 
the 18th of 4pr:l, 1775. DejJe lince obtained his certi- 
ficate. And on the 27th any; 1770, Kempland was 
arreſted in execution for a year's annuity, due the 18th 
January, 1770, and paid the money in -queſtion to be 
diſcharged. | 
The court were of opinion, t! 2t, as the bond was not 
forfeited at the time the comnuſtion iflued, there was no 
debt then due in law; but it was a mere contingency 
which might or might not become a debt 7 futurs, Al] 
the caſes in Chancery are where the bond is actually 
forfeited : to redeem which forteicure, it 1s allowed that a 
value be ſet on the annuity. But neither there, nor at 
law, can the debtor be protected for a debt that zriſes 
after the date of the cormmithon ; and it was ſo reſolved 
in Young v. Hockley, C. B. Mich. 13 G. 3. And there- 
fore they diſcharged the rule that had been obtained, for 
the ſheriff to ſhew c:uſe, why he ſhould not return the 
money paid to. him by the defendant, to procure his diſ- 
charge. However, upon a hibleguent application to the 
court, the former ſtate of facts appeared erroneous, the 
bond having been frequently {orfcited by non-payment of 
the annuity when due, upon which the court ſaid, the 
defendant had made a new caſe, which was as clearly for 
him, as the former was againſt him, and made the rule 
abſolute. 
The receiving payment of the arrears of an annuity ; 


a waiver of the forfeiture as to take the caſe out of the 


general rule. 
For, upon a queſtion of this nature, it appeared that a 


quarter" S annuity became dues on the 25th December, 


1770, 


. __ Creditors by Annuities. nal 


- 


4776, that the arrears due on that day were paid on the Cl. VI. £4. 
18th March, 1777; and they the defendant became a Ww=ww=— 
bankrupt, and a commiſſion iftued againſt him, under | 
which he obtained his certiacate, 
Lord Mansfield delivered the opinion of the court, as 
follows : "The queſtion is, Whether there was any debt 
due at the time of the bankruptcy ; and as between the 
parties, on general principles, when a forfeiture lies 1n 
compenſation, and the perſon intitled to the compenſation 
receives ſatisfaction after the forfeiture, he can never re- « 
fort back to the penalty. Take the common caſe of 
rertt, If payment is made after the day, you can never 
recur to the forfeiture, All forfeitures are odtous, if 
carried beyond their true intent. Belides, (1 here ſpeak 
my own opinion) in queſtions between the parties, I 
| thould exceedingly incline to ſay, that annuity-bonds are 
within the reaſon, though not the letter of the act of the 
4 & 5 Queen Anne; an at made to remove the abſur- 
dity which Sir Themas More unſucceſsfully attempted to 
perſuade the judges to remedy, in the reign of Zen. 8. 
for he ſummoned them to a conference concerning the . 
granting relief at law, after the forfeiture of bonds, upbn 
payment of principal, intereit, and coſts; and when they 
aid they could not relieve againſt the penalty, he ſwore, 
by the body of God, he would grant an injunction. 
This is a remedial law, and, if a caſe is within the miſ- 
chief, the remedy ought to extend to it. I ſhould have 
thought therefore, that payment after the day, might be 
pleaded to an action on an annuity-bond. In the caſe of _ 
Wilfter againſt Banniſter, as tar as it was neccſlary to | 
conſider the point, we were all inclined to think, that 
even without an expreſs agreement, to give fartaer time, 
the receipt of the money after the day would have been 
ſufficient. But inſolvent as differ from the bankrupt 
laws; there is no authority, no commiſſioners, under the 
inſolvent acts, to ſet a value upon the annuity. The 
preſent caſe ariſes upon a bankruptcy. Tt is to be 
£ | | lamented, 
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Ch. VI. \f. 4. Jamented, that fo large a claſs of creditors, as annuitan 


I Atk» 116. 


are, ſhould be left without any expreſs proviſion in the 
bankrupt laws. It is hard upon them, that they ſhould 
he excluded from proving under the commiſſion (when 
perhaps the other creditors may receive fifteen ſhillings in 
the pound under it) and ſhould be left only to a fruitleſs 
remedy againſt the bankrupt. It is alſo hard upon an | 
honeft bankrupt, who has given up his all to his creditors, 

that he ſhould ſtill continue anf{werable for debts which 


| he has nothing to ſatisfy. This is a great defe& and 


chaſm. Tt is a pity that the legiſlature ſhould be filent, 
and ſhould force the courts, in order to attain the ends 


of juſtice, to invent legal ſubtleties, which do not come 


up to the common underſtanding of mankind, "That has 
been done in the caſe of annuities, The court of Chan- 
cery has laid hold of this fubttety. It has faid, the 


_ Penalty is the debt, if the forfeiture has been once in- 


curred; and you may have a value fet upon your annuity, 


and come in as a creditor, under the commiſfion. If it 


is objected, that the forfeiture was watved, the court 
anſwers; no matter for that, it ſhall be fil] in force, be- 


_ Cauſe it is for the benefit both of the creditor and the 


bankrupt, that it ſhould be ſo. This has been ſettled, 
and we all adhere to the determination, as far as this cafe 
goes, as a legal ſubtlety, eitabliſhed for good purpoſes, 
but not to be drawn into principle or argument in other 


Caſes. It has been the foundation of praftice in the court 


of Chancery, and has received a folemn conſideration in | 
the court of Common Pleas, in the cafe of Perk:ns v. 

Kempland, which is an authority directly in point, T hat 
court thought annuity-bonds were not within the ſtatute 
of Queen Anne, and for that part of their opinion, relied 
on what Lord Hardwicke ſaid in a caſe, ex parte Win- 
chefler, viz. that the words, « At a day or place cer-. 
< tain,” are material words in the ſtatute, and that bonds 


not given for the payment of a lefler ſum, at a day 07 


place certain, are not within it, I hardly think he would 
E | have 
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Apprentices and Children. T43. 


kave cor--idered thoſe words as fufficient to take a cafe Ch. VI. f. 5. 
out of the ftatute which is clearly within the reaſon and pra 
meaning of it, if it had not been to pive the party the 
advantage of the equitable ſubtlety, by which he was 

enabled to prove under the commiſſion. We conſider 

ourſelves as bound by the authorities, as far as the preſent 
| caſe goes, but no farther. | 

But if the annuity is ſecured by a deed of covenant, Fletcher v. 

and a bond is likewiſe given as an additional ſecurity, ons "1 
and forfeited for non-payment before the bankruptcy, the , g,.. ..46. 

creditor is not obliged to prove under the commiſſion, Cottrell v. 
but may proceed at law for a breach of covenant, not= Rove. 
withſtanding the bankrupt has obtained his certificate. & infra. © 

Where a teſtator to whom the bankrupt was indebted Ex parte 

1,200/. by his will forgave, him 1000/. part thereof, if 4, tg "Hi 
he ſhould pay to his fiſter 60/. a year, but if he ſhould 

fail in ſo doing by two months, the executrix was to call 
in the x,200/. the ſiſter to have the intereſt thereof for. 
her life, and if he fhould punCtually pay the fame, then 
after the deceaſe of the ſiſter he was to pay 2001. the 
reſidue, to the executrix. 'The payment had been ſeve- 
ral times in arrear, but had been afterwards paid, anfl 
the {iſter's receipt taken for them. Upon petition it 
was ordered that the fifter ſhould be admitted a creditor 
for the 1,2007. 
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Iv caſe of an apprentice where the maſter becomes "I 
bankrup:, commiſtioners recommend it to the creditors to ; atk. 261. 
allow him a groſs ſum out of the eſtate, for the purpoſe 
of binding him to another maſter, as it would be hard 
to make him come in as a creditor under the commiſfion; 
but this, though it is equitable and juſt, muft be con- 
lidered as an- indulgence, and not a right, for the court 
can only order him to be admitted as a creditor. 

| : Accordingly 
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'Ex parte 


Macklin. 


2 Vez, 675, 


Apprentices and CHildreti. 


Accordingly on a petition, it appeared that the peti. 
tioner, on the 1oth of January, 174%, Was put appren- 
tice to Hard, a bookſeller at York, and the {um of 80/, 
was given with the petitioner as an apprentice for ſeyen 
years. In July following a commiſſion of bankrupt was 
taken out againlt Z/ard, and being declared a bankrupt, 
aflignees were choſen, who ſold off the bankrupt's effects, 
and he became the ſupervifor of the preſs to the pur- 
chaſer, and incapable of performing his part of the con- 
tract, nor was the petitioner able to raiſe any money to 


put bim out apprentice to another maſter, and as the 


commilſtion was a recent one, probably no dividend might 


be made in a year, or a year and a half. 


It was praycd by the petitioner, that on deducting Io, 
out of the 80/7. for his board with the bankrupt during 
the ſix months he lived with him, that the afſignees might 
be ordered to pay the ſum of 70/7. out of the effects of 
the bankrupt already come to ole hands, and not oblige 
him to prove it as a debt under the commiſſion. 

Lord Hardwicke was at firſt doubtful, and ſeemed in- 
clined to grant the petition z but upon ordering the ſe- 
cretary of bankrupts to ſearch for precedents, two were 
produced in Lord Chancellor K:ng's time, and two in 
Lord Talbst's, where they directed that an apprentice 


ſhould come in as a creditor only (after deducting for the 


time he lived with the bankrupt) upon the remaining 
ſum, upon which his lordſhip ordered that the petitioner 
ſhould be admitted a creditor for 70/7. only. 

A child living with the father, and earning money for 


 itſeli, may, if the father receives that money, be admitted 


a creditor under a commiſiion againſt him. 
Thus, upon a petition on the part of Miſs Mac#lin, to 
be let in as a creditor on the eſtate of her father a bank- 


| rupt, for the money he had received from the managers - 


of the theatres on her account, offering an allowance 


thereout for living with, and being maintained by him, 


Euring the time .of her aCting on the ſtage, 
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It was alledged on her part, that the court 1s ſo far Ch. VL £6. 
from giving the father all the earnings of the. child, as not wy 
to ſufter a father to be eaſed of the maintenance of a 
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child who has a fortune, but wil) let the whole intereſt N 
accumulate, and the father maintain the child, unleſs un« b. 

| able to do fo. See 3 
Lord Chancellor {a1d, he was under ſome difficulty for : | 

the ſake of the precedent : for it 1s true that this cueſtion 'ih 
is the ſame as it would have bcen between the Caughter "i 
and the father, if he had not been a bankrupt, and could. E 

anſwer to an action tor himſclf ; whether after all this 8 

tranſation the daughter could in an action have recovers | { i 
cd againſt the father all this money, as money had and 4 


received to her uſe? He faid it might be dangerous in 
Londen to lay it down as a general rule, that if a father 
having ſeveral children, who earn money which he re- 
_ ceives, becomes bankrupt, every child can come in and 
/ claim his debt for that money ſo had and received while 
they lived together, and were part of his family. A_ 
father frequently ſends out his ſon to work as journey= 
man, and his earnings are taken to be the father's. Here, 
ſaid his Lordſhip, the father, mother and daughter were 
all actors, and lived together ; the father received the 
whole, It is extraordinary to ſay, that after a length of 
time this ſhall be all called back, beezuſe of an act of 
bankruptcy. He referred it therefore to the commiſ- 
lioners to inquire, how much the father received to the 


child's uſe, unleſs as to ſo much as was a covenant with 
the daughter herſelf, 


SECT, VL 
Of BONDS. 


A BOND, although it is not affignable at law, may be gee as to bonds 


proved by the aflignee under the commiſſion, but the P3yable pn 
aſignor muſt join in the depoſition that he hath not contingencies, 


received the debt, or any part thereof, or any {curity or ſec. 12 & 1Þ 
 ktisfaCtion for the ſame. | | | 
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Of Bonds. 


All bonds tor the payment of money are within the 


_y—  ſatute, 7 G. 1. c. ZI. which enables creditors upon ſe- 


curities, payable in future upon a day certain, to prove 
their debts and receive a dividend, © deducting thereout 


_ « a rebate of intereſt, and diſcounting ſuch ſecurities 


Touſſaint Ye 
Martinnant. 
2 Term, Rep, 
100, 


Hodgſon v. Bel', 


7 T. R. 97: 
Martin v, Court, 
2 T. R. 64% 
intras 


« payable at future times after the rate of five per cent. 

« 52 annum for what ſhall be ſo received, to be com- 

<« puted from the aftual payment thereof, to the time ſuch 

I duty, or ſum of money) ſhould or would have 
ecome due and payable,” _ 

The 19 G. 2. c. 32. |. 2. provides that the obligee in 
any bottomree or 7e/þondertia bond, and the affured in 
any policy of inſurance, ſhall be admitted to claim, and 
after the loſs or contingency ſhall have happened, to 
prove his debt and demands in reſpect of ſuch bond. 

If a perſon gives an abſolute bond to another who 


| became ſurety for him, or who accepted bills of exchange 


drawn upon him by the obligor not having effects in his 


hand to anſwer them, it is a good conſideration for the 


bond, and he 1s entitled to prove it as a debt under the 
commiſſion, although he has not himſelf paid the money 
at the time. - 

Thus in the caſe of Towfaint v, Martinnant, an action 
was brought for money paid, &c. to which the defendant. 
pleaded, 1ſt, Non aſfſumpſit : 2dly, that the defendant 
became a bankrupt on the I1th of February, 1985, and 
that the cauſes of ation accrued to the plaintifts before, 
At the trial, before Buller, J. the jury found a verdict for 
the plaintiffs, damages 1,200/, ſubject to the opinion of 
the court on the following caſe : 

The defendant having borrowed ſeveral ſums of money 


amounting to 1,500/7. from difterent perſons, prevailed 


on the plaintiffs on the 8th of November, 1783, to exe- 
cute jointly with him ſeveral bonds of this date, to the 
perſons advancing the money, and thereby to become 
jointly and ſeverally bound with him for the payment 


W the principal and intereſt by —_—— the firſt of 


which 


Of Bands, 


which was to become due on the 8th of March, 1786. 
The defendant by bond of the ſame date, 8th of Novem- 


ber, 1783, became bound to the plaintiffs in 3,0001. with 


condition for the payment of 1,500/, with intereſt on the 
8th of February, 1784, and gave them a warrant of at- 
torney to enter up judgment thereupon, which bond and 
warrant of attorney were given by the defendant to the 
plaintiffs, to ſecure to them the payment of the 1,500/7. 
and intereſt, for which they had ſo become engaged as 
aforeſaid. On the 13th of Auguft, 1784, the plaintiffs 
fizncd judgment againſt the defendant for 3,c00/7. debt, 
and 63 /. coſts, by virtue of the ſaid warrant, and on the 
29th of November, 1784, ſued out a writ of fieri factas, 
returnable on the 24th day of Fanuary, 1785; upon 
which the goods of the defendant, to the amount of 
'1,050/. were taken, On the 2d day of December, 1784, 
a commiſhon of bankrupt iſſued againſt the defendant, 
and he was thereupon declared to have committed an act 


of bankruptcy. On the 3i1it of May, 1785, the defen- 


ant obtained his certificate. Soon affer the iſſuing of 
this commiffion, the aſſignees claimed the effects taken 
under the execution and the ſheriffs being indemnified, 
delivered to them the goods, and returned nulla bona to the 
faid writ of fier: facias, The obligees in the inſtalment 
bonds proved the ſums due on their ſeveral bonds, under the 
commitfion againſt the defendant, and received a dividend 
of 55. 64. in the pound in reſpe& thereof, and the reft 
of the principal ana intereſt, ſecured by theſe bonds, 
amounting to 1,200 /, 45. 74. and for which this action 
was brought, has been paid by the plaintiffs ſince the date 
of the defendant's certificate to the ſaid obligees, who 
thereupon by deed affigned over to them the ſubſequent 
 CGividends, If the court ſhall be of opinion, that the plain- 
tiffs ought not to recover, then a nonſuit to be entered, 

Aſhburft, J. There is no doubt but that wherever a 
perſon gives a ſecurity by way of indemnity for another, 
and pays the money, the law raiſes an aſſumpſit, But 
ys 2 where 
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_ himſe 


Of Wonds, 


where he will not rely on the promiſe which the law will 
raiſe, but takes a bond as a ſecurity, there he has choſen 
his own remedy, and he cannot reſort to an ation of 
aſſumpſit. Therefore in this caſe his only ſecurity is the 
bond, Poflibly, if the plaintifis had recovered upon the 
bond when it was forfeited, and he was not afterwards 
damnified by being obliged to pay the inſtalments; by a 


bill in equity he might have been compelled to refund all 


that money which he had received. But at law the pe- 
nalty of the bond became a legal debt, and as ſoon as that _ 
was forfeited he became a creditor of the bankrupt, and 


might have proved his debt under the commiflion, But = 


{till the bond was his remedy, and he ſhall not be permit- 


| ted to change his ſecurity upon a ſubſequent event, and 
_ refort to the indemnity which the law would have raiſed, 


Buller, J. In ancient times no action could be main- - 


tained at law, where a ſurety had paid the debt of his 
_ principal. And the firſt caſe of the kind, in which the 


plaintiff ſucceeded, was before Gould, J. at Dorcheſter, 
which was decided on equitable grounds. Now why does 
the law raiſe ſuch a promiſe. Becauſe there 1s no ſecurity 
given by the party; but if the party chooſe to take a (e- 


_ curity, there is no occaſion for the law to raiſe a promile, 


Promiſes in law only exift where there 1s no expreſs {ti- | 
pulation betwzen the parties. In the preſent caſe the 
plaiatiffs have taken a bond, and therefore they muſt have 
recourſe to that ſecurity. It has been objected by the 
plaintift*s counſel, that this bond could not be proved un- 


_ der the commiſſion of bankrupt z but there would have 


been no difficulty in that. Firſt, it is ſaid, that there 1s 
no conſideration for it, but clearly, as a queſtion at law, - 
there is) a ſufficient conſideration, for the ſurety binds | 

A pay the debt of another who afterwards be- 
comes a bankrupt, the confideration is therefore good in 


law. And it is not unreaſonable, for the ſurety may fay, 


he will only lend his credit for three months, and if the 
money is not paid at that time he will call on the pm_ | 
/ | ets | MY 


Of Bonds, 
pal for his indemnity, The ſurety is the effeQive and 


reſponſible man, he is the perſon to whom the creditor 
principally looks, and he is taken becauſe the credit of 
the principal is doubted. There is as little foundation for 
the other objeCtion, that the bond is fraudulent, becauſe 
"it is made payable before the day on which the firſt in- 
ſtalment became due. It is not fraudulent againſt the 
eſtate of the bankrupt, for the bankruptcy cannot make 
any difference in this caſe, In no event could this cir- 
cumſtance have that effect on the bankrupt's eſtate which 


| has been ſuggeſted, (that it would load the bankrupt's 


eftate with a double dividend for the ſame debt). For in 
the caſe put, a court of equity would undoubtedly give 
relief, If it were attempted to prove the two bonds 
under the commiſhon; «a court of equity would interpoſe, 
and would not ſuffer more than twenty ſhillings in the pound 
to be paid for the ſame debt. I do not indeed fay, by what 


particular courſe a court of equity would give relief; one 


way would be to compel the creditor to make his election, 
to which of the two ſecurities he would reſort; or where 
the whole ſum had been proved under one of the bonds, 
they would compel the party in poſſeſſion of the other to 
give It up. But with reſpect to the ferm of this action, I 
am clearly of opinion that it cannot be Ropportnd, Judg- 
ment of nonſuit to be entered. 

So wherea bond is given by a trader to indemnify ano= 
ther who has become ſurety for him, it the indemnity 


bond is forfeited before bankruptcy, it will entitle the 


ſurety to prove payments made by him ſubſequent as well 
. a$ prior to the bankruptcy. 


"Therefore on a petition to prove the ſum of 327/. 55.104. 
under a commiiſion againſt Fohn Ridehalgh, it appeared 
that on the 25th ay, 1785, Cock/hat the petitioner, to- 
gether with one Lawrence Ridehalgh, became Jointly and 
ſeverally bound in a bond to Gabriel Hilkinſon, in the 
penalty of 6001. conditioned for paying of 3o00l. with in- 
tereſt, on or before the 20th ay, 1786; and that by 

L 3 
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Ex parte 
Cockſhot. 
23d March, 
1792. 

Bond to replace 
ſtock by a given 
day, if forfeited 
before the bank< 
ruytcy is prove- 
able. 
Ex parte Leitch, 


1798 
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150 Of Bonds, 


Ch. VI. (6. bond dated the 18th Zune, 1785, the ſaid Lawrence Ride. 
5a Saeed halgh and the bankrupt 7ohn Ridehalgh, became jointly 
and ſeverally bound to the petitioner, in the penalty of 
10061. conditioned, amongſt other things, to indemnify 
the petitioner againſt the bond to J/ilkinſon. 
On the 13th January, 1790, the petitioner paid to 
Wilkinſon 1181. 2.5. 64. in part ſatisfaction of his bond, 
On the 23d February, 1790, a commiſſion of bank- 
rupt iſſued againſt the ſaid 7ohn Ridebalgh, and on the 
224 April following, the petitioner paid a further ſum of 
20g t. 35. 4d. to Wilkinſon. | 
On the 15th December, 1790, the petitioner applied 
to prove the ſaid two ſums of 118/. 2s. 64. and 2091, 
35. 44. under the commiſhion by virtue of his ſaid indem- 
nity bond, "The commiſſioners refuſed to admit him, 
and upon hearing the petition it was argued for the | 
albgnees, 
Firſt, that John KRidehalsh had committed an aft of 
| bankruptcy prior to cither of the payments, by ſurrender- 
ing without conſideration a copyhold eſtate to one Wal- 
t:n, with an intent to defraud his creditors, which it was 
urged was within the ſtatute 1 F. 1. c. 15. J. 1. 
| Secondly, that if the ſurrender was not an aCt of bank- 
Tuptcy, only the fr{t payment could be proved, the laſt 
having been made after the commitlion flue. 
The Lord Chancellor thought the ſurrender of the 
copyhold not. within the ſtatute, becauſe the copynoid 
* could nat be taken in execution, and that the ſtatute did 
not mean an intent to defraud creditors under a commil- 
ſion, but creditors where a commitſion did not jflue ; and 
as to the ſecond obj-Ction, his Lordſhip held that the 
bond having been forfeited at Jaw before the bankruptcy, 
entitled the party to include the ſubſcquent payments, and 
directed the petitioner to be admit. d a creditor for bot 
ſams, 
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BiL1s of exchange and promiſlory notes by the ſtatute 
of 7 G. 1. c. Zr. may be proved under the commitſhon, 
although they are not due at the time of ifluing the com- 
miſton. | 
The holder of a bill of exchange is entitled to prove 
his debt under a commiſſion againſt the drawer, acceptor, 
and indorſer, and to receive a dividend from each upon 
his whole debt, provided he does not in the whole receive 
more than twenty ſhillings in the pound, But there is Oocger vi Pivgn 
a diſtinCtion in this caſe, where the creditor applies to 1 Atk. 207. | 
prove his debt after having received a part, and where 
he applies to prove previous to having received any pay- 
ment or compoſition, for if the creditor at the time of 
proving has received any part of the bill, he can only 
prove for ſo much as remains ; but if after having proved 
for the whole, he receives a part of the bill from any of. 
the perſons liable to pay it, he is entitled. to a dividend 
upon the whole, provided it does not exceed twenty ſhil- 
lings in the pound upon ſuch part as remains due, 
Accordingly where a bankrupt had given W/ildman Ex parte 
bills of exchange on Fanvillen and others, in Holland, ofa = 
who made themſelves liable by accepting them, and after- contra. 
wards failed and compounded with their creditors, J/:ld- PEI 
man was admitted a creditor under the commiffion for his 2 P. W. 497s 
whole debt. But before a diyidend, he received a com- 
- poſition of 25. 64. in the pound from the acceptor of 
the bills, 
Upon a queſtion, Whether Jildman ſhould receive a 
dividend upon his whole debt, or only upon what ſhould | 
be due after deduQting the 25. 6d. in the pound re- 
ccived by him ? 
Lord Hardwicke ſaid the creditor had two perſonal 
{*curities, That in the common caſe, abſtrafted from 
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_ obligee may have ſeveral actions againſt them all, ſeve. 


 Ievy more than one ſatisfaction for his debt, if he docs, 


till he is ſatisfied his whole debt. And as in this caſe the 


- Count hereafter for what he has received, or ſhall receive 


_ v. Pepys, becauſe the credicor there had received tne be- 


| the indorſee under the commiliion.—— Therefore he. 


fone caſes induce a hardſhip, but that diſtinction appears 


Bills of Exchange 


the caſes of bankrupts, if there are ſeveral obligors, the 


ral judgments and ſeveral executions ; but he ſhall not 


courts of law will relieve. "The ſame in bills of ex- 
change. Actions, &c, lie againſt the drawer and all the 
indorſers, but only one fatisfaction for the debt. So 
under commiſſions of bankrupt, the creditor 1s entitled to 
come under the commiſſion againſt all the obligors, 
drawers, &c. and this is not a preference given to ſuch a 
creditor, but a benefit he is entitled to at law, upon all 
his ſecurities, till he is completely ſatished. He ob- 
ſerved, that to ſay IVildman ſhould only be paid a divi- 
dend on the ſum left, zfter deduCting what he had re- 
ceived, would be taking away from a man the doutie 
ſecurity he had, and which he may uſe in law and equity, 


compoſition was not paid: till after the debt proved, he 
ſhall receive a dividend on the whole debt, and ſhall ac- 


on the bills of excliange z and this will not be any pre. 
Jjudice to the eſtate, for if he receives more from thoſe 
bills of exchange than will anſwer twenty ſhillings in the 
pound, he ſhall account to the atlignees for ſuch ſurplus, 
And his Lordihip obſerved, this caſe diftered from Coper 


nefit befcre he had attempted to prove his debt againit 


ordered that //id4nan ſhould be let in to receive a divi- | 
dend on his whole debt, OTE 

It is true the diſtinction as to the time, when the cre- 
ditor receives part in payment from the ſurety, does 1n 


ſolid and reaſonable, for how can a creditor ſwear, that 
che bankrupt is atually indebted to him in a particular | 
ſum, when he has already received part of it? The 


hardſhip to which I allude, exiſts where a ſurety for a 
dent 


and Promiſſory Notes, 


debt pays off part ſubſequent to an aft of bank- 
ruptcy committed by the principal, but prior to the. 
creditor's proving his debt under the commithon, in 

which caſe we have ſeen that the creditor cannot prove 
the whole debt and ſtand as a truſtee for the ſurety; 
neither can the ſurety himſelf prove, becauſe guoad him, 
it became a debt ſubſequent to the bankruptcy, 

In bills of exchange and promiſſory notes there is a 


double contract, the firſt between the principal debtor : 


and creditor, and alſo an implied contract, that the prin- 
cipal debtor will indemnify the ſurety, ſo that if the cre- 
ditor the indorſee comes upon the ſurety the indorſer, the 
indorſcr or his afſfignees may come in againſt the original 
or principal debtor. But this, as before obſerved, muſt 
depend upon the time when the ſurety paid the debt ; 
however, if the holder of the bill prove it under the com- 
miſfion again{t the perſon who ultimately ought to pay it, 
before the ſurety is called upon, the ſurety ſeems to have 


an equitable right to ſtand in the place of the hoiger, and 


receive the dividends upon his debt. 

| For where Mrs, Cic+ drew a bill of exchange in 
England, upon her brother Vandermaſh, in Holland, for 
100/. payable to F. $.—Yandermaſh accepted the bill ; 
and both he and Mrs. Cic# became bankrupts, and out of 
the effects of Yandermaſh ſo much money was paid by the 


aflignees of the commiſſion of bankrupt againſt him, to 


his creditors, as amounted to 407. per cent, Some of 
the creditors of Mrs. Coc+ petitioned Lord Chancellor 
that they might come in as creditors of Mrs. Coc4, for the 
' whole 100/. alledging, that though this ſhould be granted 
them, yet the effects of Mrs, Cock would not extend to 
ſerisfy them their juſt debt of 100 /. even including the 
40 1. per cent. which they had before received out of YVan- 
dermaſh's eſtate. _ 

Lord Macclesfield. Tt is material whether this payment 
of 40 /. per cent. made by the affignees of the commiſſion 
avainſt Yandermaſh, was out of the effets which Mrs. 
Cock had in Yanderma/h's hands ; for if ſo, it would be 

| 2 
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the caſes of bankrupts, if there are ſeveral obligors, the 
obligee may have ſeveral actions againft them all, ſeve. 
ral judgments and ſeveral executions; but he ſhall not 
levy more than one fatisfaftion for his debt, if he does, 
courts of law will relieve, The ſame in bills of ex- 
change. Actions, &c, lie againſt the drawer and all the 


indorſers, but only one fatisfattion for the debt. So 
under commiſſions of bankrupt, the creditor is entitled to 


come under the commiſſion againſt all the obligors, 


drawers, &c. and this is not a preference given to ſuch a 


creditor, but a benefit he is entitled to at law, upon all 
| his ſecurities, till he is completely ſatisfied. He ob- 


ſerved, that to fay //i/dman ſhould only be paid a divi- 
dend on the ſum left, zfter deducting what he had re- 

ceived, would be taking away from a man the double 
ſecurity he had, and which he may uſe in law and equity, 
till he is ſatisfied his whole debt. And as in this caſe the | 
compoſition was not paid till after the debt proved, he 
ſhall receive a dividend on the whole debt, and ſhall ac- 


- Count hereafter for what he has received, or ſhall receive 


on the bills of excliange ; and this will not be any pre. 
Judice to the eſtate, for if he receives more from thoſe 
bills of exchange than will anſwer twenty ſhillings in the 
pound, he ſhall account to the atignees for ſuch ſurplus, 
And his Lordihip obſerved, this caſe differed from Creper 
v. Pepys, becauſe the credicor there had received the be- 
nefhit before he had attempted to prove his debt againſt 
the indorſee under the commiſſion,—— Therefore hte 
ordered that J/ildman ſhould be let in to receive a divi- 


_ dend on his whole debt. 


It is true the diſtinction as to the time, when the Cre- 
ditor receives part in payment from the ſurety, does in 
ſome caſes induce a hardſhip, but that diſtinQtion appears 
ſolid and reaſonable, for how can a creditor ſwear, that 
che bankrupt is actually indebted to him in a particular 
ſum, when he has already received part of it? The 
hardſhip to which I allude, exiſts where a ſurety wo 

edt 


and Promiſſory Notes, 7. may 


debt pays off part ſubſequent to an at of bank» Ch. VI. f. 7. 
ruptcy committed by the principal, but prior to the EO 
creditor's proving his debt under the commiſfion, in 

which caſe we have ſeen that the creditor cannot prove Was ks 
the whole debt and ftand as a truſtee for the ſurety; Contingent 
neither can the ſurety himſelf proye, becauſe guoad him, Pts» 

it became a debt ſubſequent to the bankruptcy, = 

In bills of exchange and promiſſory notes there is 2 x, parte 
double contract, the firſt between the principal debtor Walton. 
and creditor, and alſo an implied contra&t, that the prin- "OO 
cipal debtor will indemnify the ſurety, fo that if the cre- 
ditor the indorſee comes upon the ſurety the indorſer, the 
indorſcr or his aſfignees may come in againſt the original 
or principal debtor. But this, as before obſerved, muſt 
depend upon the time when the ſurety paid the debt; 
however, if the holder of the bill prove it under the com- 
miſfion again{t the perſon who ultimately ought to pay it, 
before the ſurety 1s called upon, the ſurety ſeems to have 
an equitable right to ſtand in the place of the holder, and 
receive the dividends upon his debt. 

For where Mrs. Cick drew a bill of exchange in Ex parte 
England, upon her brother FVandermafh, in Holland, for 2 Þ. W. 8g. 
1001. payable to F. $.—Yandermaſh accepted the bill ; See tit. Contin- 
and both he and Mrs. C:c# became bankrupts, and out of 5** OE 
the effects of Yandermaſh ſo much money was paid by the 
aſhgnees of the commiſſion of bankrupt againſt him, to 
his creditors, as amounted to 401. per cent, Some of 
the creditors of Mrs. Coc+ petitioned Lord Chancellor 
that they might come in as creditors of Mrs. Cck, for the 
whole 1001, alledging, that though this ſhould be granted 
them, yet the effects of Mrs. Cxc4 would not extend to 
ſerisfy them their juſt debt of 100 /. even including the 
40 L. per cent. which they had before received out of Yan- 
dermaſh's eſtate. 

Lord Hacclesfield. Tt is material whether this payment 
of 40 /. per cent. made by the affignees of the commiſſion 
againſt Yandermaſh, was out of the effets which Mrs. 

Geck had in Yandermaſh's hands ; for if ſo, it would be 
as 
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other hand, if the 40/7. fer cent. paid by the affignees 


| Lord Macclesfield directed an enquiry out of whoſe eſtate 


| Tecelv ed dividends, but not ſufficient to pay. Fry {hil- 


| Lord Chancellor, and prayed to ſtand in the place of 
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as if paid by Mrs, Cic# herſelf; and if paid by Mrs, 
Cock herſelf, then there can be but 60/7. -per cert, 
due, and conſequently the creditors of Mrs. Cock ſhall 
come in for no more than this remaining 60/, On the 


of FVandermaſh's eſtate, was really paid out of Yan. 
dermaſhs effes, then YVandermaſh's eſtate is as a creditor 
for this 40 /. and the creditors of Mrs. Coct's eſtate muſt 
come in as creditors for the whole 1007. and be taken as 
truſtees for the 40 /. debt paid out of Yandermaſh's eſtate. 

Therefore let the creditors of Mrs. Cc. come in for 
the 60 /. per cent. and let it be enquired out of whoſe 
eftects the 4.01, per cent. was paid by Vandermaſh's alhgnees;. 
and if the 40/7. per cent. ſhall appear to have been paid 
out of YVandermaſh's own effects, then let the creditors 
of Mrs. Gzck come in for the whole 100 /. out of which 
they muſt anſwer 40 /. per cent. to the creditors of Yan- 
dermaſh. | 

It is neceſſary to remark, that this caſe is cited, mercly 
to ſupport the principle of the rule above ſtated, for it is 
certainly in the application of it, carried farther than the 
doterminations in ſubſequent caſes will warrant, becauſe 


the 437. per cent, had been paid, without regard to the 
tine when it was paid, which as the rule is now efta- 
bliſhed, would be an effential circumſtanee in determining 
whether the whole could be proved or not. 

In another caſe where Garway drew a great number 
of bills payable to Yere and A4ſzill, upon Hatton, who had 
no effects of Garway's in his hands, but however acceptcd 
the bills for the honour of the drawer. | 

- Gorey and Hatton both, became bankrupts. 

"The bill-holders, proved under both cammitfions, and. 


lings in the pound. 
The afſignees, of Fattan. preferred a petition to the 


the bill-holders pro tanto, as they had received under Hot } 
t6% S 
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11n's commiſſion againſt the eſtate of Garway ; Hatton, 


as was inſiſted by the petitioners counſel], being to be | 


' con{idered as a a ſurety for the debt, and Garway the prin- 
cipal. 

"The Lord Chancellor on the firſt hearing made an order 
accordingly, but upon its comirg on again, his Lordſhip 

ordered that the petitioners as affignees of Hatton, ſhould 
ſtand in the place of the bill-holders pro tanto, as Hatton's 
eſtate had paid on account of his acceptance of the ſaid 
bills, but ſhould not be entitled to any dividend from 
Garway's eſtate, till the bill-holders had received a full 


| fatisfaCtion for their debts ; and if the ſurplus of Garway's 
eſtate, after the bill-holders were fully ſatisfied, ſhould 


not be ſufficient to anſwer what Hatton had paid as the 
acceptor of Garway's bills, then his Lordſhip declared 
- that nothing in his order ſhould prejudice any right the 
petitioners might have by aCtion againſt the perſon of 
Garway for the reſidue of their demand, notwithſtanding 
Garway had obtained his certificate; for his Lordſhip 


faid, it ſeemed to him, as if Hatten's demand did not pro- 


perly ariſe till after the ſuing of the commiſſion again/l Gar- 


way; becauſe though there is an implied contraCt between 


drawer and acceptor, yet there is no breach on the part 
of the drawer till after his bankruptcy, and conſequently 
Hatton is not a creditor und:r;the commiſſion, becauſe 
his debt is ſubſequent to it; nor does he fall under the 
d:{cription of perſons in the 7 G. 1. who may prove under 
commiſſions, though their debts are payable at a future 


_ day, There debirum in preſent!, folvendum in futuro, but 


here it was contingent whether it would ever be a debt, 
as Garway might not have failed, | 

If a perſon diſcounts ſeveral bills for another w!:0 after- 
wards becomes bankrupt, and the holder proves the ag- 
gregate amount of the bills excepting them as a ſecurity, 


and any of the hills are afterwards paid in full, the amount 


of the bills paid muſt be deducted from the proof, and the 
future dividenJs be paid upon the reſidue of the debt only. 
In 


But this equity 
of the ſurety to 
ſtand in the 
place of the 
principal cre- 
ditor is fo far 
qualified, that he 
1s not entitled to 
a dividend from 
the bankrupt 
fund to the pre- 
Judice of any 
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principal cre. 
ditor may have 
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bankrupt's 
eſtate. 
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In the ſame manner where bills of exchange have been 
given as a ſecurity for a general balance, or for a debt 
© OY their amount, and upon a bankruptcy the cre. 
ditor has proved the whole amount of his debt, excepting 
ſuch bills, if any of them are duly honoured, or by any 


means fully ſatisfied, they muſt be taken as a payment pr, 


tanto, and the future dividends made upon the reſidue of 


- the debt, 


Thus where it appeared that the bankrupt Fohn Lee 
was indebted to Welch and company, bankers and part- 
ners, in the ſum of 159. 155. 24. for money by them 
advanced and paid to the faid bankrupt, and intereſt 


thereon; and by way of ſecurity for which, he endorſed 


to them the following promillory notes and bills of ex. 
change, that is to ſay, a promiſſory note of Bexar and 


Francis Hathway, dated the 3d of Fanuary, 1725, payable | 


to the ſaid bankrupt at two montns, for 69/7. 15 s.; anda 
promiſlory note of Robert Birkmyre, dated Fanuary 4th, 
1785, payable to the faid bankrupt at fizty days; for 581, 
12 5.3 and alſo a bill of exchange drawn by the ſaid Rebert 
Birkmyre upon Charles Pearſon, and accepted by him, 
dated the 23d of /Jarch, 1785, payable to JJ: elch and 
company, or order, for 20 The debt of 1597. 155, 2, 
arofe by means of Lee the bankrupt employing 1/ech and 
company as his bankers, who proved their faid debt of 
1597. 155. and 24. under the commillion, After the 
proof, Welch and company were fully paid and fatished 
the whole of the note of hand of Robert BrirkmyFe, for 


887. 125. and delivered up the faid note to him, by which 


means the debt from the bankrupt was reduced to 101, 
35s. 24, Two dividends, arnounting together to 105. in 
the poind, were declared under the commiſſion ; and 
Welch and company inlifted on receiving the faid dividends 


of 10s. in the pount on the whole 1597, 155. 24. proved 
by them, notwithitanding the payment of the ſaid note; 


' vpon which the aflignees preſented a petition to.expunge 


or deduct the fum of 581, 125. being the amount of on 


and Promiſſory Notes. 


faid note, from their debt, which, after hearing counſe], 
was ordered; and it was directed that JFelch and com- 
pany ſhould be paid dividends only on the ſum of 101 & 
35. 24. reſidue of the ſaid ſum of 159 /, 155. 24. ratably, 
and in equal proportions, with the reſt of the creditors 
of the ſaid bankrupt. 


If a bill of exchange or promiſſory note is drawn by 


way of accommodation, yet the party holding it for a ya- 


luable conſideration, is entitled to prove againſt all the 


parties but thoſe from vjhom he received it, to the whole 


extent of the bill or note, and receive the dividends, pro= | 


vided they do not amount to more than twenty ſhillings 
in the pound, on the conſideration which he gave, 

Thus where Edward Davis the bankrupt, on the 8th 
of May, 1784, iflued a promiſlory note under his hand, 
payable by him two months after date to Mefirs. Turner 
and Toye, of Bri/tol, for 500 1. value received, Turner and 
Toye being then indebted to K:ng the petitioner in the ſum 
_ of 3001, for money lent, advanced, and paid by him to 
and. for their uſe. Turner and Toye had alſo b:zcome 
bankrupts, Previous to their bankruptcy, and alſo pre- 


vious to the bankruptcy of Davzs, they endorſed the fad. 


promillory note for 5007. to King, to enable him to raiſe 
the 300 /, due from them to him. King, on the 24th of 
July, 1784, applied to prove the note for 500 /. under the 
commiſhon againſt Davis, but the commiſiioners only 
admitted it as proof of a debt of 3oo/. Upon which 
King petitioned the Lord Chancellor to be admitted a 
creditor for the whole ſum,—— This was oppoſed upon 
the ground of the bankrupt having never received any 
| conhideration for the note from Meſirs. Turner and Toye, 
| It being between them accommodation paper. But it 
wes ordered that King ſhould be at liberty to prove his 
| faid debt of 500/, and be admitted a creditor,under the 
faid commillion for ſuch ſums as he ſo ſhould prove, 
and be paid a dividend or dividends in reſpect of his faid 
debt, ratably and in equal proportion with the reſt of the 
creditors of the ſaid bankrupt, ſeeking relief under the 


kid commiſlion, but ſo as not to diſturb any dividends 


already 
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already made under the ſaid commiſſion, and ſo as that the 
dividends received and to be received by him upon the faid 
ſum of 5007. 6v not in the whole exceed the ſum of 3ao /, 

Again, where one Fobn Fartly being indebtcd to the 


petitioner in the ſum of 147 /. 10s. on the 17th far, 


1788, gave him a bill of exchange, drawn by I/illiam 
Hall, for Liv:ſay and company, of which firm the aid 
IVilliam Hall was one, upon Livejay and company in 


| London, bearing Gate at Meſrey near Preſton, March 17th, 


1788, payable two months after date for 2co /. to the 
order of Mr. John Haiticy, for vaiue therein mentioned 
to be received, and which b:ll of exchange was endorſed 
over by Hartley to the petitioner in conſideration of the 
faid debt of 147 /. 10s. "The bill was accepted in Lond:n, 

but not p.:id. On the 12th Fane, 1788, Liveſay and 


_ company became bankrupts. Before the committon 


Hucd the petitioner received from Fariley, 1011. 195. 
in part of his debt, which was thereby reduced to 46 /, 
The petitic n-r applied under Liveſey's commiliion to. 
prove the whole 2007. but was refuſed, becauſe it ap- 
peared that Liveſay and company had lent the bill to 
Hartley for his accommodation ; and therefore the com- 
iithoners were of opinion that Crsſs/cy could only prove 
the fum remaining due from [Tartley to him. 
"The petition was preſented to be allowed to prove the | 


whole 2007, and to receive dividends upon it, until the 


46 /. remaining due was fully paid. 

Ex parie Ki £1Ng Was Cited, and the Chancellor, after 
hearing counfel for the afſignees, ordered the proof to be 
admitted for the whole 200 /. and dividends to be paid 
upon that ſum until the petitioner was fatisfted the 461. 
remaining duc. 

The Vabili ty to pay money is a good conſideration 
for a bill of exchange, and will entitle the party to prove | 
it, although tne payment 1is to be made in future, or 
depends upon. contingency,—And this does not at all 
m::litatc againkt the rule that contingent debts are not 

| proveable, 


4 
;® , 
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proveable, becauſe the claim under the commiſſion 1s upon 
an inſtrument creating an abſolute debt at Jaw, for which 
the ſubjecting oneſelf as 2 ſurety, or the delivering of 
counter not2s is a good conlideration, 

'Fherefore where one TFoſeph Prier applied to the 
petitioner Samuel Maydwell to aſilt him with mo- 
"1 itione et ber, 1784, agrecd 

The petitioner, on the Sth of November, 1784, agr 
to lend his acceptance for 298 /. 15 s. if Prior could pro- 
cure ſome other perſon to become ſecurity. Proor pro- 
cured Stevens, who afterwards became bankrupt, to join 


him in giving a note, which was expreſſed in the follow- 


ing terms: © The 8th November, 1784. We jointly and 
« ſeparately promiſe to pay to Mr. Samuel Maydwell, of 
« order, on the 22d fanuary next, 20 31. and on the 
( f Tanuar hIS I: be | 
_ ld os bills dated the 16th and 29th 
of Ofteber, drawn by Prior upon him, each payable three 
months after date, one for: 95 /. 15 s. the other for 203 /. 
which he afterwards paid when they reſpectively became 
due, | EY 

On the 18th December a commiſſion iſſued againit 
Prior, and on the 10th Fanuary a commiſſion allo Hflued 
againſt Stevens, Both committions wer prior to the 
acceptances being due, or to the time when by their note 
_ of hand Prior and Stevens had promiſed to pay the MONey.. 

Upon petition by Maydwe!! that he might be admitted 
to prove the note under S$tevens's commitiion, the Lord 
Chancellor made the order accordingly. 
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own paper. Ex parte Curtis, 28th March 1795, Ex Parte Lee 15th Aug. 1997. 


90 upon a petition ſtating, that Z:tchell and Cleeter, 


Ex parte 


having occaſion in the courſe of extenſive buſineſs as ſtuff Beaufrr, 
merchants, to draw bills of exchange on Metlrs. 47arlar, 
Pell, and Down, of Londm, and finding it neceflary to 
lodge ſome collateral ſecurities with them, to induce them \. 
to accept and pay their bills; they 1n the month of 4Zarch, 
1778, applied to Beaufoy, and requeſted him to lend uw 
me 


22d Jan. 1787. 
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Ch. VE f. 7 his promiſſory note, for the ſum of four hundred pounds 
I payable on demand, which he accordingly did, and re. 
ceived in exchange from A7::chell and Cleeter, a memo. 

randum or agreement in writing in the following words: 

« arch 17, 1778, Received this day of Benjamin 

« Bearfoy, his note of hand payable to us for value 

« 4007. which is lodged in the hands of our bankers 

_« Meflrs. Marlar, Pell, and Down, in Landon, as a col- 

« Jateral ſecurity for their accepting drafts on them with- 

© out effeRs to the ſame amount, which note if ever paid 

[- « by the faid Benjamin Beaufcy, we hereby promiſe to 
« refund the faid fum of 4007, to the ſaid Benjamin 
G Beaufdy on demand. ©& Mitchell and Cleeter.” 
| The promiſfory note of Beaufoy was immediately de- 
| poſited with Aarlar, Pell, and Down, who were the 
bankers, as well of Beaufoy, as of Mitchell and Clecter, 
Wl - | and the ſame continued in their hands until the diſſolution 
1 of their copartnerihip, when the note was given over to 
Meflts. Down, Thornton and Free, who had entered into 
a copartnerſhip for carrying on the faid banking bulinek, 
and continued in their hands unti] the month of March, 
1784, when they requeſted the fame to be renewed; 
and Bear foy, upon the requeſt of Mitchell and Cleeter, 
| | agreed to renew his note, and accordingly took up the 
| ſame, and drew another promiflory note, dated the 17th 
| Ig March, 1784, whereby on demand he promiſed to pay 
[ To the faid Thomas Mitchell and Fohn Cleeter, or order, 
4007. for value received, which ſaid promiſſory note 
| A7itchell and Cleeter endorſed, and depoſited with the 
WO petitioners Down, Thornton, and Free, in lieu of the 
other note, and A7itchell and Cleeter alſo renewed or gave 
to Beaufo 2y a certain other memorandum or agreement 1n 
writing, to the like purport and efteCt as the one before- 
mentioned, 


| 
| In the month of November, 1784, Mitchell and Clecter, 


} 


4 
[ 
| 4. 
| 
T3 
| 
oF 


deing i in want of the affiftance of a further ſum of 400/. 


applied to Down, Thoruton, and Free, to advance them 
| by I | 
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the famez which they agreed to do upon a ſecurity of Ct. VI. f. 7. 


another promiſſory note of Beaufoy, who upon the re- 


queſt of Mitchell and Cleeter, drew another promiſlory 

note, dated the 17th of November, 1784, whereby on 
demand he promiſed to. pay the faid Thomas Mitchell and 
EF Y%hn Cleeter the ſum of 4001. for value received ; which 
note Mitchell and Cleeter alſo endorſed, and depoſited with 
| Down, Thornton, and Free, who were the bankers of 
Beaufoy, as a ſecurity for the further ſum of 4.00/. and 
Mitchell and Cleeter gave Beaufoy their promiſſory note 
in exchange for the ſame; which counter-note was in 
| the following words: « {., 400, Goventry, 17th Novem- 
| «Jer, 1784, on demand, we promiſe to pay to Mr. B. 
| « Beaufoy, or order, 400/. value received. MAZtche!l and 
| « Cleeter,”” 


In the beginning of the month of April, 11785, Mitchell 


| and Cleeter, being conſiderably indebtzd to Thornton and 
| Free, over and above the amount of the ſaid promiflory 
| notes, they called upon Beanfoy, for the payment of the 
| whole of the ſaid Boo/. and Beaufoy on the 14th of the 


| faid month of April, gave his bond for the payment of 


| the faid ſum with intereſt at the rate of 51, per cent. and 
| thereupon the ſaid two promiſſory notes were delivered 
| up to Beaufoy by Dawn, Thornton, and Free, wk a IC- 
ceipt thereon reſpectively endorſed. 
| On the 13th of April, 1785, a commiſſion of bankrupt 
| iſſued againſt AZitchell and Cleeter, and they were . de- 
clared bankrupts on the 7th of May ; Beaufoy applied to 
prove a debt of 800/, being the amount of the ſaid two 
promiſiory notes, but it appearing that ſuch notes had 


| not been taken up by the petitioner Beaufoy, till the 14th 
of April, and that the commiſſion had aQually ifſued on the - 
13th, although not publiſhed in the Gazette till the 23d, 
the commiſſioners refuſed to admit him as a creditor for : 


the 8001, 
On the 14th day of A 1786, a dividend of 106. 


in the pound was declared under the commiſſion, and ſuf- | 
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ficient remained in the hands of the aſſignees to anſwer 
?-.»foy's claim, if his right to prove 800/, ſhould be 
e1tabliſhed, Beaufoy therefore petitioned, that he might 
be at liberty to prove the debt of 8007. under the com-. 
miſſion, and recover the dividend wy dechred, and all 
future dividends. | 

The Chancellor after hearing the matter argued, made 
an order, That Beaufoy ſhould be at liberty to prove thy 


_ promiflory note for 4007, from Thomas Mitchell and 


Fohn Cleeter, the bankrupts, bearing date the 17th of 
November, 1784, as a debt under the commiſſion, and 
be paid out of the eſtate and effects of the ſaid bankrupt, 
a avidend in reſpect of his ſaid debts, and diſmulied the 
reit of the netition. 
And accordingly in another caſe, where it -appearct 
that Fobn Grijjiz was in a conſiderable way of trade anc 
2 banker, at Fareham, in iHamy/hire, and that Lord 
Clanricarde, having a large property in Jreland, uſed to 
vet the-ſame remitted by the means of Griffin, who hac 
dedlings' in /re/and, And for that purpoſe on or about 
the:Toth of Fanuary, 1787, Lord Clanricarde drew : 
bill of exchange upon Grif7fn for the ſum of 60 /. 37% qd. 
payable to ol n S$tohes or order, three months after date; 
and Gr:ifin, on or about'the 24th of AZarch, 1787, drew 
a draft or bill of exchange upon one Fohbn Turner fc 
2001. payable t9 Lord Cla; nricarde, or his order, two 
months after date; and Turner accepted the fame. 

On the faid 24th: of March, Lord Clanricarde and 
Griffin ſettled accounts, and GrifFa therein charged Lori 

wanricarde with the taid fum of 601, 17 5. 9d. and 20013 
and by the means of thoſe ſums and other ſums therein 

zentioned, the ſaid Fibr Griffin made a balance againi 


Lear Clanricarde of 5151. 75. Lord Clanricarde at the 


fame time drew two drafts, one for 3001, the other for 
2151. 75. on NMeiirs. {Zamilton and Co, bankers 1n Du;- 
{-n; both payable in ix months to the ſaid Jobn Gr if 
or order, who immeciately diſcounted the fare wi! 


Mefirs 
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money from them, 
On the 17th of April, 1787, a commiſfion of bankrupt 
iflued againſt Griffin, and he was declared a bankrupt. 
Although Griffin in the faid account, charged Lord 


Clanricarde with the 627. 175. 9d. yet in faQt he GY 


paid the ſame, and the draft or bill of exchange for the 
ſame, not becoming due until after he was declared a 
bankrupt, Lord Clanricarde afterwards paid/it; and as 
he had never received any money on account thereof, it 
was inſiſted on the part of his Lordſhip, that it was a 
debt due to him from Griffin, before his bankruptcy. 


Turner, being inſolvent and refuſing to pay the draft for 


2001. Lord Claricards never received any money on ac= 
count of the fame; and he therefore inſiſted, that Gr:jjin 


was, before his bankruptcy, alſo _ indebted to him 


in that 200 /, 

At a meeting of the commiſſioners under the ſaid com- 
miſſion againſt Grifin, on the 2d of Zune, 1787, Lord 
Clanricarde attempted to prove before them, the ſum of 
2601. 175. 9d. being the amount of the ſaid two ſums of 
601. 175. 9d. and 2007. but they refufed to permit him, 
ailedging that as he only gave drafts or bills of exchange 
by way of conſideration for the faid two ſums, and which 
drafts or bilis had not become due, nor were paid before 
the bankruptcy of Grin, the ſaid 260/. 175. 9d. was 


| not due from Gr:ffin before his bankruptcy : upon which 


his Lordſhip petitioned to be admitted to prove. 
And the Lord Chancellor ordered, That the petitioner 


be at liberty to prove his ſaid debt of 2607. 175. 9d. and 


be admitted a creditor under the faid commiſlion for what 
he ſhall ſo prove, but the dividend or dividends upon the 
faid debt, to be ſtaid until the account relative to the 


other bills mentioned in the petition is finally ſettled and 
adjuſted. 


If the indorſer of a bill is compelled to pay it on ac= 


Count of the failure of the acceptor, he may prove upon 
AM 2 the 


1 
| 
| 
! 
1 
| 
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\ | : 
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 Hlued. 


' were drawn by Forſyth upon Wilkins, dated 28th of 


| bills. Before the bills became due, both Scort and //!- 


15ili{s of Exchange 


the bill under the commiſſion againſt the acceptor, al. 
though he did not take it up till after the commiſſion 


The houſe of Scott and Pearſon having had "REF 
occaſions to get their bills diſcounted by perſons at Br. 
tol, and continuing to require a negociation of paper, _ 
they applied to //:Ukins the bankrupt, and to one Forjyth, 
to afliſt them by lending their names to bills, which were 
to be diſcounted by Samuel Span, of Briftol, for the ule 
of Scott and Pearſon, whoſe names were not to appear _ 
thercon, —Accordingly (amongſt others) three bills 


Any, 1787, for 8001. each, payable three months after 
date ; two to the order of Samuel! Span, and the third ty 
the order of the drawer, which laſt was endorſed in blank 
by the drawer. "They were all accepted by J/7/#:in; about 
the time of their being drawn, The three bills were 
put into the poſſefſion of Scott and Pearſon, and were by 
them ſent down to Span, at Bri/iol, who endorſed them, 
and procured them to be diſcounted by other perfons, and 
remitted the value to Scott and Pearſon, in Briſtol! bank 


tins became bankrupts, and afterwards Spa as the en- 
do;{er was obliged to take them up. 
. Under theie circumſtances Span was admitted to prov? 
the bills under //7[&;25s's commiſhon.—And this petition 
was preferred to have the proof of the debt 'expunged. 
The Lord Chancellor conſidered it as a very clear 
point, that a bill of exchange negociated after the bank- 
ruptcy of the acceptor, might be proved under his com- 
miſkon, although the party was nct potlefied of it at the 
time of the bankruptcy, for the debt accrued by the ac- 
ceptance ; and that as to the conſideration, there was 3 
clear conſideration paid in this caſe, though not to //'- 
k:ns, and that Span became the holder of theſe bills in 3 
tair manner, and his Lordſhip diſmiſſed the petition. 
A new 


and Promiſſory Notes. 


A new pctition was preferred, praying that the former 
petition might be reheard and the debt expunged. 

The Lord Chancellor after hearing counſel, expreſſed 2 
himſelf to be very clearly of the fame opinion. 

Since this cafe the two following have been deter- 
mined, 

An aCtion of afſſumpſit was brought by the indorſee of 

a bill of exchange againſt the drawer, with the uſual mo- 
ney counts, The defendant pleaded non aſſumpſit, and 
. the general plea of bankruptcy. "The facts of the caſe 
were theſe. "The defendant on the 7th of AZay, 1588, 
drew the bill in queſtion for 1007, on one Hughes, pay- 
able forty-five days after date, in favour of the plaintif, 
merely for the purpoſe of raiſing money. This bill the 
plaintiff endorſed in blank, and without tendering it for 
acceptance diſcounted it at the Olney bank on the credit 
of his own name, and paid the money over to the defen- 


_ dant. On the i6th of ay the defendant committed an_ 


act of bankruptcy. On the 23d a commiſſion iſtued, 
and on the 18th of Fune the certificate was allowed, 


When the bill became due, Hughes having no effects of 
the drawer in his hands, refuſed to pay it, upon which the 
Olney bank, in whoſe poſſeſſion it remained, called on 


3ro:ks for re-payment of the money which had been ad- 
vanced in diſcounting the bill. Brooks accordingly re- 
paid the money, took back the bill, and now brought 
this action againſt the defendant. _ At the trial a verdict 
was taken for the plaintiff, ſubject to the opinion of the 
court whether the a&tion was barred by the certificate. 
The counſel for the plaintiff cited 3 77 /ſ. 13. 262. 346, 


Unup. 525. Dougl. 167. which the counſel for the defen- 


dant diſtinguiſhed by ſaying they were promiſes to indem- 
nify. ."The cauſe having ſtood over, the court were 
unanimouſly of opinion, that the, plaintiff was intitled to 
recover, notwithſtanding the certificate 3 and fail the 


165 
Cb. VL. f.. 7... 


1th July, 
1788. 


Brooks ve 


ogers 
C. I 


caſes cited were not hs Wy" to an expreſs indeinnity, | 


Qut were decided on the ground that the plaintiff could 
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miſlory notes, brought this action againſt the defendant as 


 vered againſt him 3; who now brought this action. On 
- this evidence "a Kenyon was of opinion at the trial, 


enter a nonſuit, if the court ſhould be of a differnt 
- Opinion, W 


-Þill then belonged to another perſon, and that his ſubſ-- 


Tuptcy, 


__ Bills of Exchange 
prove no debt till he had actually paid the money, 114 
the payment was after the bankruptcy, and therefore dif. 
charged the rule, 

"The plaintiff, who avas payee and indorſer of two pro- 


maker ; who pleaded, zater alia, his bankruptcy and cer- 
tificate in bar. Tt appeared that thoſe notes had been 
delivered by the defendant, before his bankruptcy, to one 
Green with the indorſement of How:s upon them. Aﬀer 
the bankruptcy Green fucd Hewis as indorſer, and reco- 


tnat the certikcate was no bar; and a verdict was taken 
for the plaintiff, with liberty to the defendant to move to 


which motion was now made, and the counſ*| 
for the defendant cited ex parte Afaydwelh, and ex parte 
Brymer, - 

But the court ſaid, that this was diſtinguiſhable from 
the caſes cited, becauſe here the plaintiff had no 
legaf ſecurity for a debt which he could have proved at 
the time of the bankruptcy, but that the property in the 


quent act of paying the amount of tne note to the indorſce, 
was not refcravile to any time antecedent to the bank- 
ſo as to enable him to prove the debt under tte 
commiliion, but that when the plaintiif paid the bill, a 
new cauſe of action aroſe azainit thc drawer; for at the 
time of the bankruptcy thts plaintiff had no demand againlt 
tne barkrupt. Thar the plaintiff could not have been the 
petitioning creditor, becauſe he had not paid the money 
at the time of the bankruptcy. - And that in Yanderb:yden 
v. De Paiba, where A, accepted a bill Crawn cn him by 
B. which B. prom. ſed to pay, and gave 2, a note to fave 
him harmleſs, and Z, became a bankrupt before tae bill 
became due, it was hejd that 4. whg was afterwards 0>- 

| fy | liges 
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lied to pay the bill could not come in under B's com- Oh. VL. £ ”, 
miſion.. And the rule was refuſed, ery, xd 
If the holder of a bill of exchange give time to the G-e v. Brown 
acceptor, or neglects to give notice of the non-acceptance Z 57% 792: A 
or non-payment, he thereby diſchirges the drawer-and « Bucr: $65 -0. 
indorſers, unleſs it can be ſhewn that the acceptor had no Pickerdike v, 
effes of the drawer in his hands; in which caſe, as the nf = Res. 
drawer cannot be injured by the want of notice, he will 405. 


Goodal ye 
not be diſcharged. Holley: - 


1 Term Rep. 712. Rogers v. Stephens 2 Term Rep. 71%. Nt cholfon v. Courthit. 2 Term 
Re» C. P. 609. 


So upon a petition to prove againſt the drawer of a bill, =x parte 
. : .- Holden 22d- 
The commiſſioners had refuſed to admit the proof, becauſe pecember 1992. 
tiz petitioner had taken ſecurity from the acceptor, and 
eiven him time to pay the bill. For the petition it was 
alledzed that this was an accommodation bill, in which 
caſe giving time to the acceptor does not diſcharge the 
holder. x Term Rep. 4.05. 714. 2 Term Rep. 713. 
To this it was objected that it did not appear that the 
drawer had no effects in the hands of the acceptor, and 
ven if he had not, the granting time to the acceptor upon 

ſecurity, was a waver of any demand againſt the 
drawer. 

Lord Chancellor ſaid, taking ſecurity was in favour of 
the dravier. Andif it is once eſtablithed that the aHton 
might be brought againſt the drawer, after giving time to 
the acceptor, in a caſe where the acceptor had no effets, 
tnere would be an end of this cafe, for be ſuppoſed it 

would be admitted that this was an accommodation bill. 
No enquiry being deſired as to the fa%t of the acceptor 
not having effects of the drawer in his hands, 1t Was Or= 
dercd that the proof ſhou!d be received, 

The rule is the ſame in reſpe& to promiflory notes, as ,,.c... 
in bills of exchange. | George, 

| 7 Burr 353s 

Kellock v. Robinſen. 2 Stra. 745. Tindal v. Brown 1 Term Rep. 167. 


If the drawer or indorſer 1s a bankrupt at the time of Said by Lord 
Thurlow in 


aCeptance, or payment beins refuſed, it was heid by ., parte Smith 
M 4 Lord 3 Bro. te 
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miſkon avainſt Lew!s and Petter, after vehich they pro- 


Bills of Exchange 

Lord Thurlow to be unneceflary to give notice to him or 
his aſhgnees. But it has been ſince ruled to be x 
ſettled point that notice muſt be given, although the par. 
ties had become bankrupt. 
When the acceptor of a bill becomes bankrupt, the 
holder may prove the amount of the bil] under his com- 
miftion, and alſo maintain an action againtt the other par- 
ties; but if the acceptor of a bill, or maker of a pro- 
millory note, become inſolvent, or offer to compound 
their debts, the holder of a bill or note acccding to ſuch 
compoſition, has been determined thereby to diſcharge 
th: other parties, unleſs they had previouſly aflented to 
the holder's executing the compoſition deed, 
As where in a petition praying that a debt proved by 
Sir Fames Eſdaile and Co. under the commiſſion again 
Lewis and Pgtizf; on certain notes and bills which had 
been indorſed by the bankrupts, might be expunged on 
account of the holders having, ſince the proof of the 
debt, diicharged the acceptors of the bijls and drawers 
of the notes, withour notice to the indorfers or their 
afſſignees; it appeared that the firſt note which was 
included in the prayer of the petition, was a promitlory 
note made by Barber to Powell, and indorſed by Powell 
to Lewis and Potter, who having occaſion to diſcount it, 
incorſcd it to Ejdaile and Co,' Zrwis and Potter became 
bankrupts, before the note became due, The note not 
being honoured when it fell due, Sir Fames £Ejda:le and 
Co. proved the amount in Zune 1768S, under the Com- 


ceeded at law uot Barber and Pewelt to Judgment; 
and then there having been a propoſition on the part 0: 
Barber, to pay 15 5. in tac pound to all his creditors, 1 
full diſcharge of their Eh, genes and Co. accepted th? 
fame, and gays a tull diſcharge to Barber for the amount 
of this-note, v. ;thout tiie Conie1it or privity of the ajlignees 
of Le Wis ance {9% | 
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trine of notice, which holds amongſt ſolvent perſons, Long 
does not apply as between bankrupt eſtates ; but here the. 
indorſer only was bankrupt, the maker and the payer of 
the note were not, The debt proved by Sir Fames 
Eſdaile was undoubtedly well proved at the time; and the 

- Eueſtion is, whether the ſubſequent conduct of the cre- 
ditor has deſtroyed that intereſt which he acquired by 
ſuch proof. By the compoſition which he has made with 
the drawer of the note, which goes to the length of difſ- 

_ charging of the drawer, he certainly has prevented the 
aflignee of the indorſer from coming on the drawer of 
the note for payment of what his eſtate ſhall pay in con- 
ſequence of the proof; and yet on the other hand, it does 
ſcem a ſtrong thing to ſay that where there are many 
names on a bill, one of whom 1s inſolvent though not 
bankrupt, and the other bankrupt, and the holder proves 
under all the commiſſions, and then makes a compoſition 
bond fide with the inſolvent perſon, and obtains from him 
all that he poſſibly can, that he ſhall thereby be deprived 
of the benefit of all the provition made by him under the 
commiſſions againſt the other parties who ſtood on the 
bil}, poſterior to the party compounded with. And I am 

. well fatisned in this caſe, Sir Fames Ejdaile did in fact 
make the beſt terms he could with the drawer of the note, 

by taking 15s. in the pound of him in full, And what- 
ever difficulty I may hnd in making a precedent which 
allowed of ſuch a compoſition, without giving notice to 
the affiznecs of the invorſer, I am convinced that the 
Juſtice of this particular caſe, if it ſtood alone, would not 
require me to expunge this debt. The caſe made does 
not impute any fraud to the tranſaction of this compoſi- 
tion; but on the contrary the holders uſed all their dili- 
gence at law againſt the drawer of the note and the payec, 
and then made the beſt terms they could with the ac- 
ceptor z though at the ſame time they have gone to the 
Extent of Wquiging him altogether, 1 in reſpect of the note, 


However 
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Ex parte Smith 


and others. 


dangerous to ſay that after ſuch an acquittal the holder 


| for the amount paid out of the indorſer's eſtate ; but this 


ſay, let the aſignees either take the whole, or permit the 


2: Dec. 1759. 
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However, whatever may be the circumſtances of the 
preſent caſe, I think in point of precedent, it may be 


may reſort to the indorſcr's eſtate. It is certainly open 
to this ſort of traud, that when the holder ſecs that, in one 
way or other, he is ſure of his 20s. in the pound, he may 
favour an acceptor at the expence of an indorler, by com- 
pounding with the acceptor for juſt ſo much as he con 
ceives will be the deficiency under the indorſer's com- 
miſfon. In this view it may be a dangerous precedent ; 
and [ cure this danger by ſaying generally, that the holder 
of paper ſhall not compound with the prior names on the 
bill, but with the conſent'of the aſffignees of the poſterior 
party. And it is not an anſwer to ſay, that if any fraud is 
practiſed in the compoſition, that ſhall take it out of the 
general rule. It is much better and more convenient in 
practice, to have a preciſe rule to. go by, and juſtice will 
in general be better done to all parties. It is not that 


is well proved againſt the indorfer's eitate ; this gives his 
ailiznces a right c of action again{t the acceptor or - drawer, 


right is cut away by the compolition and diſcharge given 
to the acceptor by the holder. Therefore it is better to 


holder to make the moſt of it he can againtt the acceptor. 
think therefore the debt muſt be expunged, 
A fevr days afterwards this caſ2 was mentioned again; 
when his loruitip ſaid he had conftdered it a good deal, 
aud had converfed on the ſubje& with ſome of the judges, 
and he was {atisized that rhe no!der mult get the conſent 
of the aiignees of the indorſer betore they can diſcharge 
the acceptor W 1thout diſcharging the indorſer” Ss eitate at 
the ſame time. 
And in another petition in the ſame bankruptcy, a ſim» 
Jar order was made. 
It was tate, that Zewrs and Pot ter had divers dealings 
and tranſactions with Meflrs, crc and company, bankers 
| 'S) | | M1 
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in the courſe of which dealings ſundry bills of exchange 


E and promiffory notes were from time to time depoſited by 


Lewis and Potter with the faid Pere and company, as their 
bankers. T hat on the gtn day of ay, 1788, a com- 
miſſion of bankrupt was iſſued againſt Lewis and Potter, 
and on the 21it of F:ne one of the partners of Yere 
and company attended to prove the debt, and depoſed-that 
Lewis and Potter were at and before the date and ſuing 
forth of the faid commiſſion, and till were, juſtly and 


truly indebted to him and his co-partners in the ſum of _ 


| £,902 1. 11 5. 94. upon balance of accounts, for money 
lent and advanced to the faid bankrupts, and money paid, 
laid out, and expended for the uſe of the ſaid bankrupts, 


for which they had no ſecurity except the ſeveral bills of _ 


exchange and promiſtory notes in the depoſition men- 
tioned, amongſt which were a certain bill of exchange, 
bearing date the 12th day of 4pr:1, 1788, drawn by Jl. 
lam Alpine and company, upon and accepted by 
Meflrs. Baldwin and Luke, for the ſum of 132 /. gs. value 
received, payable go days after date to the ſaid J/lliam 
FAlpize and company, or order, and appearing to, be 
indorſed by them, and afterwards indorfed by the ſaid 
bankrupts. And alfo a certain promiſlory note, bearing 
date the 27th day of Afarch 1788, drawn by Dav!dſon and 
Baker, at two months after date, in favour of the ſaid 


bankrupts, and mage payavle to them or order, for the 


ſum of 166 /. 15s. value received, and by the ſaid bank- 


rupts indorſed in blank, "That all or moſt of the ſeveral. 


and reſpective bills of exchange, and promitlory notes, 
mentioned and ſpecifed in the aforeſaid depolition of the 


lad Fobz Drury, were, together with other bills, notes, 
and caſh, from time to time paid into the banking houſe 


of the faid John Drury, and his faid partners, in the 
names and for the account of the faid Lewrisand Potter as 
their bankers, That the faid John Drury, and his faid 
partners, fince the proof of the ſum of 5,992/. 115.94. 
had Teceived $292  Meſirs, Baldwin and Lute, the 

| | acc eptors 
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Bills of Exchange 


acceptors of the ſaid bill of exchange, bearing date 69 


” 12th day of April, 1788, the full amount thereof ; and 


Tatlocky Harris 
5 Term. Rep. 
174. 

Vere v. Lewis. 
3Term Rev. 
152, 

Minet v. Gibſon 
2 lerm.Rep. 


—_— 


Ex parte Clarks 
J R; Pr. 23S. 

$ part* Ajjer, 
x<mh Aug. 1791. 


had alſo received of Meſſrs. Davidſon and Baker the ſum 
of 1114. 3s. 54. 2s a compoſition of 13s. 4d. in the 


- pound in reſpect of their ſaid promiffory note. "The ſaid 


compoſition having been fo receivedjby the ſaid Fohn Drury 
and his ſaid partners, without the conſent or authority of 
the petitioners, they contended that the eſtate of the 
bankrupts, who were indorſers of the ſaid promiſſory note 
by the ſaid David/on and Baker, is thereby exonerated from 
the payment of the ſame. And therefore the petition 
prayed that the ſum of 2991. 45. being the aggregate 
amount of the bill of exchange and promiſlory note, 
might be deducted from the fum of 5,902 /. 115. 9d, 
proved by the faid Fohn Drury and his partners as afore.. 


 faid; and that the ſaid ſum of 2997. 45. might be ex. 


punged from the proceedings under the ſaid commiſſion, 
and that a dividend might be payable out of the eſtate and 
eftects of the ſaid bankrupts 1 in reſpect of the balance only 
which ſhould then remain due tg the ſaid ob? Drury and 


his ſaid partners, 


Whereupon the Chancellor erdered, that the proot 
made by the ſaid John Drury and his partners, of the ſum 
of 299 /. 4.5. part of the debt of 5,962/7. 115. 9d. fo 
proved by them under the faid commiſſion, ſhould be ex- 
punged, 

Bills made payable to fiQitious payces are now held to 
be proveable by b:nd fide holders ſor value advanced. 
Before ſuch determinations the indorſer of a bill made 
payable to a Atitious payee was held to be liable 
to anſwer the amount of the bill to the indorſee. 

'T hus where the petitioner applied to be admitted a cre- 
Gitor in reſpect of certain bills endorſed by the bankrupt 
to the petitioner, which turned out to be made payable to 
fictitious payces, the Lord Chancellor faid, it was 


clear that as againit the indorſer it did not ſignify what 


the dill was. Lhe indorice might come azainft the in» 


dorſery 


Pm 


and Promiſſory Notes. 


dorſer, although the bill isa mere nullity in other reſpects. 
Tr is the indorſer's buſineſs to ſee what he can make of the 
hill ; but he, by his indorſement, is certainly liable to the 
indorſee» And he ordered the proof to be admitted, 
1 Term Rep. C.P. 569, Gibſon v, Hunter. 2 Term. 

The coſts and charges of proteſting bills before an a&t 
of bankruptcy, may be proved ; but 1t has been deter- 
mined, that ſuch coſts accrued by prodering bills after an 
act of bankruptcy cannot. 

Commiſſioners of bankrupts do not allow creditors to 
prove intereſt upon notes or bills, unleſs it is expreſled in 
the body of them. And this rule was approved by Lord. 


' 173 
Ch. VI. ſ. 7, 
\ =. 
Collis v. Emet. 


1 Term. Rep. 
C. P. 313. 


Gibſon v. Minet 


Rep. C P. 238. 


Anonymous. 


1 AtX. $40. 


Ex parts Moore, 
2 Bro. 597. 


See Francis v. 


Rucker. 


Ambl. 672. 


Hardwicke, who ſaid, even at law where notes are for 


value received, and intereſt is not expreſſed, the jury do 
not give the plaintiff, in an action upon the notes, in- 
tereſt for them but by way of damages only. But the 
creditor may prove the full ſum for which the notes were 
oiven, notwithſtanding he received 5 /. per cent. diſcount, 

If a man diſcounts a bill of exchange for one who did 

not indorſe the bill but afterwards became bankrupt, he 
cannot prove under the commiſſion ; but if he takes ay 
- unindorſed bill for an antecedent debt, it is a pledge, and 
does not deſtroy the debt. 

A bill of exchange or promitfory note given for 
an antecedent debt, does not amount to payment unleſs 
it is duly honoured ; but the creditor cannot ſupport an 
action for the original debt until the bill or note becomes 
duc, 

Therefore in an ation for goods fold and delivered, to 
which two pleas were pleaded: 1ſt. the general iflue; 
24d, an account ſtated, and that the defendant on ſuch ac- 
count was found indebted and in arrear to the plaintiff in 
221, on which the plaintiff drew a bill of exchange on 
the defendant for th= money in favour of Meflrs. Hicks 


or order, which the defendant accepted, and is {till liable 


to pay, the bill not being due, The plaintiff demurred 
| rt 


Ex parteMarlar, 


I Atk. I51, 


See caſes upon 
intereſt, infra. 


Ex parte Whits 
ter re Jeffery, 
6th Fd, 1799s |} 
Ex parte | 
Shuttleworth. 
3 Vez. Jun. 

b8 


See Bank of 
England v, 
Newman. 

1 Ld, Ray. 442s 
S. WE I 2s 

Mod. 241, 
Com. 57. 


Richardſon v, 
Kirkman. 


P.R. 16 G.3, 
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174 
O06 VEL. 8: 
Conn 


3 Atk. 102, 
107, IO4» 


F'x parte 
Plummer. 
1 Atk. 103, 


the commiſſioners of the bankrupt's eſtate and effects is 
only changing the property of the goods, and while upon 


miſſes, they are liable to the diſtreſs of the landlord, and 
| he may diſtrain them for his entire debt, even after 


Retit. 


to the ſecond plea, and the court determined that this Was 
properly pleaded in bar to the action. And faid, that a 
{ingle bill or promiſe to pay to the party was not pleadable, 
unleis the party accepted it as a fatisfaction, but that this 
was the caſe of a negotiable bill of exchange, which 
makes the difterence between this caſe and thoſe cited for 
the plaintiff, viz, 3 Lev. 237. Taylor v. Baker, 5 Mad. 
130 ; and they ſaid, that the cafe of Louvre v. Laubray, 
in 10 7d, 36, was expreſsly in point. 


SEC TI; Val. 
R E MN T. 


A LANDLORD having a legal right to diſtrain goods 
while they remain on the premiſſes, the ifluing a com- 
miſſion of bankrupt againſt the tenant, and the mel- 
ſenger's poſſeſſion of the goods of the tenant, will not 
hinder him from diſtraining for rent, for it 1s not ſuch 
a cuftodia l:ois as an execution ; and even there, the law 
allows the landlord a year's rent. And the affignment by 


the premities they remain liable to be diftrained. 

T therefore upon a queſtion, Whether after a commiſſion 
of bankrupt taken out, and the meſſenger in poſſeſſion, the 
landlord ſhould diſtrain the goods upon: the premiſles, and 
ſo be ſatished his entire debt? or, Whether he ſhould 
come in pro rata with the reſt of the creditors under 
the commiſſion ? 

Lord Hardwicke ſaid, If any goods remain on the pre- 


aſignment or ſale by the aſlignees, 7 the goods are not 
removed z and this 15 the reaſon, becauſe no proviſion | IS 
made in the caſe of bankruptcy in the ſtatute, which gives 
the landlord a year's rent on executions.—The rent 15 


here a year and a | quarter, and I am of opinion that the 
landlord 


Rent. 


landlord is intitled to diſtrain the goods remaining on the 
remifles for his whole rent, notwithſtanding the' com- 


' miſſion of bankruptcy and the proceedings thereon. 


In the arguing of this petition the two following caſes 
were Cited ; 


The landlord diſtraines, when the meſſenger die the. 


commiſſion of bankrupt was in poſlefſion before the 
alignment ; afterwards the affignees were chofen, and 


prritioned Lord King to have the goods reſtored, but the 


petition was diſmiſted, . | 
The aflignees of the bankrupt were in poſſeſſion, and 


the luioed diſtrained; upon the application of the aſ- : 


ſignzes to the Lord Chancellor to be relieved, and the 
goods to be re-delivered, his lord{hip confirmed the right 
of the landlord to diſtrain, and- diſmiſſed the petition. 

But if the landlord negleQts to diftrain, and ſuffers the 


g00ds to be ſold by the affignees, he can only come in with 


the reft of the creditors. 
Therefore where the landlord of the petkonen preferred 
his petition to be paid by the ailignees, the rent that was 


in arrcar at the time the commiſſion was taken out, it 


appeared in evidence, that the whole eſtate and effects of 


the bankrupt were poſleſſed by the aſſignees duly choſen 


under the committion, and ſo!d by them ſeven years before 
tae petition, 

The Lord Chancellor faid, the landlord's demand was 
too ſtale, and having loſt his remedy by diſtreſs, as no 
goods remained on the premiſſes, he cou!ld only be con= 
tidered as a common creditor, and muſt come in pro 
rata, | 

90 where a | outnitins iſſued againſt 4. who was a 
tenant of B*s. and owed him twelve years rent. B, the 
landlord comes in- and proves his debt under. the com- 


pgs and-the affignees ſold the whole goods to Grove 


the petitioner, who lived in the tenant's houſe. The 
landlord three years after proving his debt, dittrained upon 


tn $0065 as being fill upon the premilles, \B 


Lord 


27% 


1 AtE. 102, 


Ex parte" 
Deſcharmess 
I Atk. 103- 


Ey parte Groves 
I Atk, IOJ, 
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/ 
Fx parte 
Devine and 
Mary his wife, 
13 Jan, 1776, 


for redemption. 
| hative to the mortgage were ſettled, the money paid, and 
the eſtate re-conveyed to the affignees; bur there {til} 


Rent. 
Lord Hardwicke, upon the ſecond hearing of the peti. 


Lo—yY—&S tion, determined, that the vendee of the goods under the 


afſignces was intitled to the goods, and ordered that the 
proceedings of the landlord ſhould be reſtrained, and con. 
fined him to his remedy under the commiſſion. 

In a ſubſequent cafe the fats were, that on the 18th of 
Other, 1769, a commiſſion of bankrupt iflued againſt 
Michael Young, At the time of the bankruptcy, he was 


indebted to the petitioners in right of ary, the wife of 
| Devine, ſhe being the repreſentative of Samuel Bates, a 


mortgagee of the bankrupr's eſtate, and on other accounts, 


There being a diſpute relative to the mortgage, a bill was 


brought by the aſſignees, and in 1772, a decree was made 
After much altercation, matters re- 


remaining due to the petitioners 192 /, 7s. 64. for money. 
lent, and 31/7. 10s. for a year's rent due at the time of 
the bankruptcy, and the petitioners having omitted to 
prove the debt under the commiſſion pending the dil- 
pute, and to diftrain for the rent, while tne effects of the 
bankrupt were upon the premitles, and which had been 
ſince removed and ſold, and a dividend of 5s. in the pound 
having been made to the other creditors, they applied to 
tie court to be admitted creditors, both for the debt and 
the rent, and to receive a dividend of 5s. in the pound 
for the ſame, to be made equal with the other creditors, 
and to be paid ratably for the future out of the remaining 
effects of the bankrupt. Though the petition was ſo 
framed, yet it was taken up at the hearing, and argued 
that the petitioners were entitied to be paid the year's 
rent in preference to the other creditors, on the equity 


_ of the ſtatute 8th of Queen Arne, which in caſe of exe- 


cution of the goods of the tenant gives the landlord a 


year's rent. 


It was ſuggeſted that the _— had promiſed pay- 


ment of the rent; but that was poſitively denied, and the 


queſtion 


Rent. 


gueſtion was taken up, depending entirely upon the point 
of law. 

For the petitioners it was argued, that a commiſſion 
of bankrupt is an execution, and within the ſtatute of 


Queen Anne, and has been ſo conſidered. Ex parte g ann, c. 14. 


Plummer, 1 Atkyns, 10J. 2 Blackſtone's Commentaries, 
457. 


On the other ſide it was faid, that the ſtatute of Anne 


does not extend to caſes of bankruptcies, that the remedy 
of the landlord is not takea away by any of the ſtatutes 


of bankrupts, but remains as it was before at common 


law, notwithſtanding the commiſſion and aſſignment : : 
that is, he may diitrain the goods while they remain on 
the premiſles for any arrear of rent. 

Lord Bathur/t, Chancellor, —After taking time to 
conſider, faid, It was a queſtion of conſequence, and if he 


was not very clear in his opinion, he ſhould put it in a 


way to be determined at law, eſpecially after what Mr. 

Juſtice Black/tone had ſaid in his Commentary, in which 
he thought him miſtaken, The law is laid down by 
Lord Hardwicke, in the caſe ex parte Plummer, 1 Atkyns, 
103. he ſays, the landlord may diftrain for rent at any 
time after the commiffion and afhignment, while the 


g00ds remain upon the premiſſes. He faid he had ſeen 


the order itſelf, which agrees with that opinion, and he 
therefore ordered the petitioners to come in as creditors 
under the commuſſion. — 


ex parte Grove, was founded on the circumſtance of the 
goods having been fold, and that he took no notice of the 
landlord's having proved under the commiſſion, which 


appears from the report in Ar&yns to have been relied on 
by him. 


The principle that the landlord has no lien upon the 


goods after they are removed from the premiſles, is ſtill 


more ſtrongly eſtabliſucd by the caſe of Bradylil v. Bail, 
wiich was thus : 


Vo. I, N Bradbury 


His lordſhip in making the 
order alſo obſerved, that Lord Hardwicke's opinion in 


iT] 


Ch. VI. {.8. 


LE, nan ae 


« & . 
+, 
2H 
> 
oF 
i 1 
4 W 
: . 
. þ; "A 
r £ 
"2 a 
194% 
+. 
* 37 Py 
bv 
Wo 
[- 7% WH 
WES 
.* 2 My 
LK * 
++ 
"7 i 
is 
43 
, , J 
3&8 
.Þ & 
WI 
EET, 
Tx [ 
”. 8 
, Bb 
583 
11590 
+ % b 4 
SA, 
1 
+ WI 
.. W 
"E303 
"IP \ 
onal 
*$ 
ny if. 
oF. 
3 
"M0 
44 4 
+: A 
"Wn 
"> 
- 2) 
*.-- $$ 
>» A 
& , 
FS. 
543 
$7 
£5 
+3 4 
——_ 
NF * 
| _— 
ot «6 
£8 
"= 
2 « n 
= ap" 
_ 
mT Y 
b: ml 
P md) A ; 
=o '(% 
. L Y 
1 | off 
q © 34 
; +-£.4 
if - 
IN 
IA 
» * v C 
» $77 
FE 
4 
$ | "5 
” x a - 
= 
£ £5 
1 8 
.CxY 
k £ 
I 1 
E oe 
or 
A 4 
TI 
= 
0 bY 
? > 
6. - 
6, y 
Int 
£ C "-t : 
1 I” 
a5 
p S. 
Y . 
' COS 
- 
©I&5 
'* = 
4 o, 504 
- 
ws Gs 
Us 
+ 
"ks 
q . LE 
1 Wo 
*) 
> 
FP 
wo. 
/ "_ ”, 
'%. WH 
EL 
; ff 
£ +. Ic! 
We 
"— 
Y 
f '% © 
<> 
 :.- 
y C2 . 
\ 
p 4 £ As 
 ©.3za029 
_ 
R 
%. 2d 
#8 ; 
"*— . oo 
: ah - 
gs 4 
Y fs > 
ws. hes 
k , Ree”. 
*L. 
ga, 
, 
v3 
— 
Fro ” © 
* 
| a"), 
"* ” 
#4 
b 
a1 
4, 
. == Y 
3 
P 8 
. "V8 n 
: KY 
: = 
I 
: fb 
F a 
i 4 
W +. o 
. *, 
"a 7. 
Pl 
SU 
wc) 
res 
2-4. 
GE, bi 


a ue 
— 
+ 


fd x BITES Ow Y- 
ta et il 


ES CC ee 


i. Gm - Dated oo one A = 


- 7” Foulh. > CAT pn FP rs. - 7 ”—_ IF 2 | ta vg _ 
Bras, ane rn I EL EEE ASE rs ne DOE > no EI ADDS its — AAS Ie 


178 


Ch. VT..f:'$; 


Rent; 


Bradbury owing a year and a quarter's rent to the 


C__—) plaintiff's teſtator at M:d/ummer, 1780, he on the 28th 


Bradyll v. Bai!, 


3 Bro. 


Parker 1126 


of Zune in that year, cauſed a diſtreſs to be made on his 
goods for the ſame and the colts. Bradbury replevied the 
woods, and entered into a replevin bond to the theriff 
with two ſureties, who have fince 'become bankrupts, 
he cauſe in replevin was removed into the Common 
Pleas ; but bcfore any proceedings were had, Bradbury 
became a bankrupt, and the defendants Jenes and Ball 
were choſen aſlignezs, and poſietied themſelves of the 
effcCts of Bradbury, (and among them of the goods fo 
diſtrained) and fold them. After the bankruptcy the 
plaintiff obtained judgment in this cauſe in replevin, and 
fucd out a writ de retorizo habendo, and filed this bill, 


inlifting that he had an equitable lien upon the goods 


taken in diſtreſs for a return of the goods, on payment 
of the value of them by the aſhgnecs, | 
Lord Loughborough. —T his is an application to a court 
of equity, on the ground of a lien upon theſe goods in 
the hands of the aflignees, The dithculty of deciding 
this caſe, is encreafed by that of the Xing and Citton, 
VWhen the goods are replevied, they are delivered over to | 
abide the event of the iuit, It they come afterwards into 
the hands of perſons in privity with the tenant, they 
would be liable upon the return, &c. If fold, an aCtion 
t-r money had and received would lie for the money; if 
this were not the caſe, the law would be very defeCtive; 
but the perſons who had received money fer them would 
certainly be liable in an action for money had and re- 
ceived. If the ailignees are liable in equity, the value 
being ſettled, they nit be fo at law; the ground will be 
the ſame to recover there. 
Therefore the court ordered the bill to be retained, 
1d an aCtion to be brought for money had and received 
to plaintift*s uſe again{t the aſſignees. The defendant to 
admit that they-ſold the goods taken in diftrels to an 


amount exceeding the rents 


9 An 


Rent. 


all, the other 
| | ihgnees of ball, t | 
nd Tefferies the afſtg | PSP 
_— ra ung tried the enſuing gooh Soo m 
_— nch, when a verdict was found for = F on t 
h ec _ cal reſerved for the opinion of the + 
ubject to. | 


t itles, and Mr. Jultice Pu!ler, 
Mansfield, Mr - GT AE bo plaintiff's claim Pre 
threw out an Abburf ſeeming doubtiul, Mr. jon ics 
pe ; pore that there muſt be a — mLE = 
\ «ag ties jointly, -#i 
_ _— w_ Tens mm being wr 
— oft of the non-ſuit, the plaintiff petitione 
ra on angtha: that the defendants might bez re- 

the 


{trained from calling upon him for ſuch coſts, the action 
| ſtrained fr 


ving been brought under the authority and by h gow 
ets urt. Lord Chancellor ordered the de DF 
of _—_—_—_— court, to abide the event a wa = 
ya. . aQion was brought, and _— X yarn Was 

nothe Bs ict for the plain | 
: ty term. a verdi Ig 
- nk 64A to n caſe reſerved for the opinion of 
again 


. . | ' he 
nimouſly of opinion, that t 
Cing's Bench were unanimou A GG 
_ had no lien upon the goods, and ordered To 
a came on 29th of J wee CRT 
wud © the ce | for the plaintiff ma e alight a 
reſerved 1 Yo TORY d, but this moe being oy 
_ = bill was ordered to be diſmifled, which popng 
wo ueſtion as to coſts, particularly the _ wo 
ray, which were at length ordered to 4 ca fnally 
the iovey paid into court for the purpoſc, ſo t 
he bill was diſmiſſed with coſts, ee N 
My pee in 1 Atk. 103. that a mortgagee of eHeang 
Tupt's eſtate, although he pays the han Fe a yp 
nd? t DE pre 
We to the bankrupt's —_— ſhall agurbront ws PO 
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Ch. VI. {. 3. 


Ex parte 
Dobion. 


9 Vin. Abr. 74+ 


Bourdillon ve 
Dalton. 

2 Eſp.N.P.233. 
If they do take 
poſlefiion, it 


ſeems that they | oY 
arc not liable for rent accrued before the aſſignment, Naiſh vs » Tatlock, 2T. Rep. C. P. 319; 


Rent. 


the creditors under the commiſſion, unleſs he applies ts 
the court for an order, that he may ſtand in the place of 
the landlord; but from the caſes juſt cited, it rather ſeems 
that no ſuch order could be obtained, becauſe unleſs the 
landlord at2ually diſtrains, he has himielf no lien upon the 
goods, 


On a diſtreſs for rent, goods were : fold, and 771. " 


remained in the con{table*'s hands, who beak a bank. 


rupt. The tenant died, and his executor prays to be 
paid this money by the aſignees, in preference to the 
other creditors. LY 

it was argued, that this comes to the hands of the 
conſtable by due courſe of law, and the caſe of I/right v, 
Dixon was cited, where goods were taken in execution 
by JYlcox, bailiif of J/eſtmin/ter, who died. Aﬀer- 
wards the judgment and execution were ſet aſide; and 
the court ruled, that the widow and executrix of Wilcox 


ſhould refund the money, though ſhe alledged ſhe had not 


_ aſſets to pay ſpecialties, 


But the Lord Chancellor ſaid, that caſe was againſt an 
Executrix, and though the law makes a difference be- 
tween one creditor and another; yet in caſe of bank- 
ruptcy all creditors are upon an equal footing, If any 
thing remazned in ſpecte it might be ditterent, but here the 
money is embezzled by the conſtable. He therefore 
ordered the petitioner to coine in as a creditor with the 
reſt. | | OO 

If a trader at the time of his bankruptcy is poſleſled 
of a term, it pafles by the aſſignment, .but if the affignees 
do not conſider it as valuable, and do not chuſe to take 
poſlefiion, they will not be liable to the rent. 


SECT. 


Juterelk, 


KC TB: 
INTEREST 


CommMiISSIONERS, after a man becomes a bankrupt, 
compute intereſt upon debts no lower than the date of the 
commitkon, becaule it is a dead fund, and in ſuch a ſhip- 


wreck, if there 1s a falvage of part to each perſon, it 1s. 


as much as can be expected. But there is no direction 
in the act for that purpoſe, and it has been uſed only as 
the beſt method of ſettling the proportion among the cre- 
ditors, that they may have a rate-like ſatisfaction z' nor 
does the certificate operate as a diſcharge of the fund 


before veſted in the affignees, thereby to deprive the 


creditors of ſubſequent intereſt, but extends only to any 
emedy to be taken againſt the perſon of the mnarany. of or 
his future effects, 

If a mortgage is not adequate to the payment of prin- 
cipal and intereſt, the mortgagee mult apply by petition 
to have the ſecurity fold, and to be admitted a creditor 
jor the deficiency, but the intereſt of the mortgage js 
only to be calculated to the date of the commiſſion. 

Therefore upon a petition ſtating, that previous to the 
month of December, 1778, John Dyer was indebted to 
I/ardell, in the principal fims of 5007. and 2001. and to 
jecure the re-payment thercof, with lawful intereſt for 
the ſame, he mortgaged to him certain copybold eſtates, 
That on the 25th of April, 1770, Dyer became a bank- 
rupt, and at the time of iftuing the commiſſion was in- 
debted to Yardell, in the faid two ſums of 5001. and 
2001. with an arrear of intere{t due thereon, 
mortgage was an inſufficient ſecurity for the principal 


_ and intereſt, and therefore the petition prayed that the 
commiſſioners might proceed to a fale of the mortgaged. 


premiſies, and that the money ariting by the fale might 
be applied to the payment of the mortgage money and 
intereſt due and to grow due on the mortgage, together 


N 3 with 


1 Atk. 79, 


'1 Atk., 244« 


'T hat the 


As to intereſt in 
caſe of ſurplus 
ſee chap. 11, 
ſec. 5. 

Ex parte Bennets 
2 Atk. 528, 
Bromley v. 
Goodere. 


Ex parte 
Rooke, 


Ex parte 
Wardell, 
29th March, 
1787. 
Cited and con- 
firmed, | 
Ex parte Hercye 
10th Nov. 1792. 
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Ch, VI f..9 
Conn nnmmnnnd 


? Vin, Abre 
I19. 


x2 Atk; $0. 


Tew v. Lord 
W.ertone 


2 Pro. 4-9. 


| K nib! Vs 


Muacican, 

3 Bro. 496. 

Ex yarte %arlar, 
I Atk. 157, 
Inter by courle 


Of trade, * 


3 Bro. 504 


Intra CeTl, ſp Fo 


Jutereff, 


with the coſts, and that the petitioner might be at liberty 
to prove the remainder of his debt under the commiſſion, 
and receive a dividend with the other creditors. The 
alignees were ſe1ved, but did not appear. It was con- 
tenued for the mortgagee, that he was intitled to his 
intereſt to the time of the ſale, but, - 

The Lord Chancellor referred it to the commiſhoners, 
to take an account of the principal and intereſt due to the 
peittioner and to tax his coſts, and direfted that the com- 
millonrs in taking ſuch account, ſhould diſtinguiſh what 
inter!t incurced after the bankruptcy; and then the 
eltate {ould be fold, and the monics to ariſe from the 
ſale ihould be apolied ut payment of what ſhould be found 
due 13 tle petitioner for principal, imtereſt, and coſis, and 
7n ce the fare thould be infufiicient tor the payment of 
the pruncipal and of the intereit to the time of the bank- 
rup!-y, and lio of the cots, the petitioner ſhould be ad- 
mitted a CieGitior under the commiſſion, for the deficiency 
ct wiac thould be fourd Cue to him for principal and 1n- 
tereit to the time of the bankruptcy only, and for his colts 
and be paid a dividend, &Cc. 


Buc if the eſtate mortgaged 1s ſufficient to anſwer the 


- principal and intereſt, the allignees cannot redeem with- 


out paying interelt to the tine of redemption. 

A tpecialty creditor cannot have intereſt beyond the 
penalty contained in kis ſecurity, but a creditor by note 
carrying intereſt may receive the full amount ; however, 
if the bearing intereſt is not ſpecified in the note, it wil 
not of 1t{elt jatitle the holder to claim any, but he may 
prove the whole ſum ſpecihed in the note, notwithſtanding 
he deducted the diſcount at the time of receiving it. 

It has been held that there is a difference between 
debts that carry intereſt and a ſpecial.depofit of goods 


and ſtock; for in the former, the intereſt ſhall be con- 


tinued duwn t2 the date of the commiſſion, but in the 
latter it is otherwiſe, for the intereſt ſtops from the time 
of the depolit, and a calculation ſhall be made of the 
value 


Jntereff, 
value of the whole intire thing depoſited, both principal 


and intereſt, according to the market price at the time of C—— 


the depoſit. 


193 


Ch, VI. f. ge 


\ Thus on a petition on the behalf of the repreſentative Bromley v. 


of a perſon who was entitled to navy bills to the amount 
of 6,000 /. and who had in'the year 1711, d-polited them 
in the hands of Sir Stephen Evans, and his partner Hale, 
| who gave a note ſpecifying th-m, and promiſing to be 


accountable. In fix months after Sir Stephen Evans be» 


came a bankrupt, 

The application was, that the petitioner be lun, 
before the Maſter, to prove both the 2” and intereſt, 
as navy bills in their nature carry intereſt, 


©111d. | 
3 Atk. 259, 


When the petitioner appeared before the canmilliiacrs, © 


they ſet a value upon the navy bills, according to the 
market price they bore at the day of the depoſit, which 
was only 4,209/. becauſe there was a large diſcount. 
The Lord Chancellor refufed the petition, becauſe this 
was a depolit, at which time intereſt ſtops, 


Where a joint commition is taken out, and the FX] 


order obtained, for keeping diſtinct accounts of the ſepa- 
rate eſtates of each partner, the creditors of the ſeparate 


eſtates are not entitled to intereſt upon their debts after 


the, payment of twenty ſhillings in the pound, ualeſs the 
joint creditors have allo received twenty ſhillings in the 
pound, but the overplus of the ſeparate eſtate maſt be ap- 
plicd to increaſe the joint fund, 

Thus upon a petition by ſeparate creditors to be al- 
lowed intereſt on their debts carrying intereſt, before the 
furplus of the ſeparate eftate ſhould be carried over to the 


Joint account. It appeared that a joint comitiffion had 


been taken out againſt two bankrupts, and an order ob- 


tained for keeping diſtin@ accounts, and that there was a 


ſurplus of the ſeparate eftate of one of them, after paying 
his ſeparate creditors twenty ſhillings in the pound. But 
the Lord Chancellor was of opinion, that fuch ſeparate 
| --— WW 4 aero br Wh creditors 


Fx parte 
Bo irdman. 


2d Avg. 1726. 
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When coſts arg 
contingent ſee 
Contingent 
Debts. 1. 13» 


Avictty. 


Harford, 
2 Black. 1317s 


| Contra, 1 Atk, 


140s but ſaid 
to have been 
over-ruied ina 
caſe ex parte 
Talbot. 

4 Bur. 2445. 
Langford Vs 
Eilis, 

Eaft. Term. 
1785, B. B. 


Ch, VI. f. 10, creditors were not intitled to intereſt, unleſs the joint 
nm eſtate had alſo paid twenty ſhilliogs in the pound, and 


In the choice of aflignees, —But the commiſſioners refuſed 


were miſtaken in not ſuffering the plaintiff to prove his 


Coſts, 


therefore diſmiſſed the petition. 


SEQ TT; IX, 
GCQ. 8:8; 


Or actions whether of debt, a/ſump/it or for a tort, 
the judgment, when ſigned, relates to the verdict; and 
the coſts de increments, when taxed, are annexed to thoſe 
aflefſed by the jury, and become conſolidated with them 
by a fair and equitable relation of law, and therefore they 
may be proved as a debt if the verdict 1s prior to the 
bankruptcy, | 

Accordingly, i in a caſe where the plaintiff brought an 
action againſt one Lowe by writ returnable tne firſt re- 
turn of Trinity term, 1778, to which the defendant be- 
came bail. On the general ifſue pleaded, the plaintiff 
recovered a verdict for 1001, at the ſittings in Trmty 
term. "The defendant moved for a new trial, the rule 
for which was diſcharged on the 8th of ly, 1770, the 
laſt day of tne term: on which day a commilthon of bank= 
rupt iſſued againſt Lowe. On the 28th of Zuty the 
plaintiff proved his debt under tne commiſſion, being on 
a promiſtory note for 1007, dated the 25th of ay, 1778, 
and his judgment entered on the faid verdict, and voted 


to let him prove the coſts, which were taxed at 30/. be- 
cauſe judgment was figned ſubſequent to the commiliton. | 
Lord Chicf Juſtice De Grey ſaid, the commiſſioners | 


colts, and that the great ſeal, upon provery would do | 
bim right in that particular. 
Aud: in conformity to this deciſion, in an action for 
words, and verdict for the Plaintilt damages 10/7. The. 
defendant 


Coffs. 


defendant between the verdict and judgment became a 
bankrupt, and was afterwards taken in execution upon 
the judgment. It was moved to diſcharge him out of 
cuſtody upon the authority of the cafes of Graham v. 
Benton, 1 Wilſ. 41. Blandford v. Foote, Cowp. 1238. and 
Alett v. Harford above ſtated, On the other fide it v74s 
infiſted, that the caſes cited were either debt or afſump/ity 
that this was a zort, and the damages uncertain at the 
time of the bankruptcy. But the court held that made 
no difference, The cauſe of action exilts before the ver- 
dit, where a verdict 1s obtained the damages are known 
and become a debt, and the judgment, when given, re- 
\ lates back to the time when the plaintiff obtained his ver- 
dit, The rule for diſcharging the detendant was made 
abſolute. 

Where a judgment is recovered before bankruptcy, and 
revived by a ſcire ſacins after the bankruptcy, the coſts of 
the ſeire facias relate back to the judgment, and may be 
proved under the commiliion. : 

And if a trader after his bankruptcy bring a writ of 
error to reverle a judgment recovered againft him befoxe 
the bankruptcy, and the judgment is affirmed, the coſts 


of the writ of error are ſaid to refer to the iudement, and 


conſequently will be barred by certificate. 


SE © I 


| Debts made void by Statute, 


| A DEBT made void by ſtatute ought not to be permit- 


ted to be proved as a debt on an ufurious contract ; and 


taough the rule of the court of Chancery is upon a bill 
to be relieved againſt demands of uſurious intereſt not to 
maxe void the whole debt, but to make the party pay 
what is really due; in a commiſſion of bankrupt the aſ- 
gnecs have a right to in{ilt that the whole is void, as an 
uſurious 


Ex parte Skip, 


185 
Ch. VT. 4 IT. 
on, — 
Ex parte 

Simpton. 

3 Bro. 46. 
Lewis v. Piercy. 


Ferm. Rep. 
C, P. 29. 


Coſts of a non» 
{uit before bank < 
rubocv, taxed 
after the bank= 
ruptcy, relate 
back and the 
certificate will 
bar. 


Hurſt v. Mead, 
5 T..R. 365. 


Philips v. Brown 
6 T. Rep. 282. 


2 Vez. 489. 
Ex parte Mather. 
3 Vez. jun. 
373+ 

Debt on goods 
fold to be ſent 
to India, contra. 
ry to the ſtatute, 
cannot be 
proved, 

Ex parte 
Moe gridge, 
22d Dec, 179 
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Drevs made botd by Statute, 


Ch. VI. f. 11 uſurious contract. And unleſs the aflignees and creditors 


T ie petiuoner 
admicted to 
prove, it 2ppeare 
tr. upon 2 trial 
at jaw tlzat he 
gia not know 
the deſtication 
of the thip. 


Ex parte 
Thomplon. 
1 Atk. 125, 


Lowe v. Waller 


Doug]. T1 6, 


ſubmit to pay what is really due, the Lord Chancellor 


has not power to order it, and applications of this nature 
have been i RO ly refuſed. 

Accordingty where A. gave a note of hand without 
con!uderation, payable to *B. two months from the date 
for 1004, &. indorſes 1t over to Thompſon, allowing 2 git. 
count of a guinea and a half, being at the rate of g/. ey 
cent, When the note Lecame due, T hompjon took a joint 


bond from the drawer and indorler for the 1007. though 


he paid only 98/. 8s. 64. 

The commiltioners had admitted him as a creditor 
under a commiſhon againſt the drawer ; but tmding out 
this fact aiterwards, they —_—_—_ his dividend to be 
ſtopped. 


The Lord Chancellor, upon his petition would not 


_ direct him to be admitted to his dividend, but ordered an 


itiue at law to try whether the bond was ufurious. 

But whatever might be the event of the iſſue directed 
by the court in this caſe, it ſhould ſeem, if the contraQ 
was Originally uſurious it is void, and cannot be proved 
even In the hands of an innocent indorſee; for upon 2n 
action brouzht on ſuch a note, the detendant's plea of 


ulury would be a complete bar. 


{ 


SE. CI XIE, 
Debts payable at a future any. 


BrroRE the flatute 7 G. r. c. 31. debts which had 
not become due at the time of the bankruptcy could not 
have been proves, but by that ſlatute the Jegiilature put 
debts payable in future upon a day certain, on the fame 
footing as debts actually due; however, as the preambie 
to that ſtatute recites only © ſecurities for the {ale ol 
&« roods aud merchandizc,” it became a queſtion whether 

ſecurities 


Debts payable at a future Dap. 


ſecurities given on any other account were within the at, Ch. VL f. 12. 
the words of which are, © all and every perſon or perſons 


« who have or ſhall give credit on ſuch ſecurities as afore- 
« {1id, to any perſon who ſhall become bankrupt, upon a 
« rood ind valuable conſeration bona fide for any ſum 
« or ſums of money, or other matter or thing.” And 
it was held that it extends to all forts of bonds for the pay= 
meat of money, and that the words fuch ſecurity do not 


mean ſecurity for ſuch a fort of debt, but ſecurity by 


bonds, bills, notes, &©c. For there is a legtflative con- 
ſtruction of this very act in the 5 G. 2. c. 39. /. 22, 
which, without conceiving a doubt, takes 1t for granted 


that the ſtatute 15 not merc]ly conhned to ſecurities for 


eoods fold and de'ivered in the courſe of trade, but that it 
extends generally to all perſonal ſecurities for a valuable 
- conſideration, where the time of payment 1s certain 
though poſtponed to a future day. It is true, the pream= 
ble is ſpecial and particular; therefore without expreſs 
words in the enaQting part, the operation of it mult be 
confined to the preamble. But in a variety of caſes 
ſtrong words in the enaCting part of a ſtatute may extend 
| it beyond the preamble. 
Therefore, in an action of debt upon bond, condition- 
ed for the payment of an annuity ; the defendant pleaded 
bankruptcy. Upon the bond being produced in evidence, 
the condition recited a leaſe for a term of years, from the 
| biſhop of Carliſle to Hole and others, which by affign- 
ment veſted in the plaintiff's teſtator. The plaintiff's 


teſtator aſſigned this leaſe to the defendant for an annuity, 


and the condition of the bond was for the regular pay- 
ment of the annuity during the reſidue of the term, and 
for the performance of covenants. At the time of the 


xt of bankruptcy and the commiſſion iſſued, the penalty 
was not forfeited, the annuity having been regularly paid 


up to that time, A verdict was given for the plaintiff, 
lubjet to the opinien of the court on this queſtion : 
Whether this was a ſecurity within the ſtatute, all the 


payments 


_ Cowp, $4.3- 
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Cowp. 5436 


Maſon v. Vere: ” 
2 Black. 1311s 


Pattiſon vs | 
Bunkes 
Cowp. $40. 
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Ch. VI. f. 12. payments being fixcd at certain periods, though the bong 


Brooks v. 
Lloyd | 


x Term, Rep. 


I7+. 


Coz v. Liotard 


Lrugl!, 2d e&d, 


2166, 


| goods ſold and delivered by the plaintiff, was arreſted for 


ments, and before the ſirft detault the defendant Edward 


' C. 22. as appears from the following determination, 


2nd the 5th of April, 1783. "The defendant pleaded, 


then the trading, act of bankruptcy, petitioning creditors | 


faying that the cauſe of action accrued before the bank- _ 


Debts papable art a ſuture Dar. 


ittelf vas not given for goods ſold and delivered, or for z 
debt” contracted in the courſe of trade, 
'I he court were of opinion that this was a debt within 
the {tatute. 
So where Samuel Lloyd, being indebted in 541. for 


the ſame, and in order to procure his diſcharge prevailed 
on Edward Lloyd to become ſurety with Tot In a joint 
and ſeveral bond given to the plaintiff, bearing date the _ 
27th of September, 1784, which was payable by inſtal. 


Lliyd became a bankrupt, and a commiſlion iſſued, under 
which the plaintiff negleCted to prove his debt, but 
brought an action to recover the money. 

Lord Hansfield ſaid, they are both principals and both 
are liable, the credit was given to the defendant Edward 
Lloyd as well as to Samuel Lloyd, And as under the ſta- 
tute the plaintiff could have proved the bond under the 
commiſſion, and he negleed to do it; the rule for ſet- 
ting aſide the fieri facias mult be made abſolute. 

Inſurances upon lives are within the ſtatute I9 G. 2, 


The action was brought upon a policy of infurance on 
the life of F. HZ. Boyde, lately gone to the Zajt Indies, 
on the event of his dying between the 5th of 4pr:/, 1780, 


1ſt. bankruptcy generally, and that: the cauſe of action 
accrued before the bankruptcy, 2dly. "That the policy 
was made prior to the time of his becoming a bankrupt; 


debt, commiſſion, proceedings and certificate ſpecially, 
and that he was thereby Giicharged from .the faid policy | 
and all debts due at the time of the bankruptcy, without 


ruptcy, To this laſt plea there was a general _ 
£ 


Debts payable at a future Day. 


189 


|t was inſiſted for the plaintiff that this was a contingent Ch. VI. Cl. 12, 
ai 


debt, and not within the 19 G. 2. c. 32. þ. 2. 

Lord Mansfield, — Though the preamble does not men- 
tion inſurances of this fort, yet they are within the fame 
miſchicf, and the enaCting words are ſufficient to com- 
prehend them. The ſtatute 7G. 1. is ſimilar to thus, 
_ and the caſe of Pattiſon v. Bankes, is in point. 

Buller, J.—In ace v. Caddell, it was determined that 


the general enacting words of 21 F. 1. c. 19. f. 11. are 


not reſtrained by the particular words of the preamble. 


Judgment was pronounced for the defendant. 

A bill drawn before the bankruptcy, though not* pro- 
teſted till after, 1s a debt within the ſtatute, and may be 
proved under the commiſſion. 
row, in December, and until Fanzary, 1728, drew bills 
upon merchants at Sz/boa, in Spain. 
theſe bills Barrow became a bankrupt; and afterwards 


m February following, the bills were returned unaccept=-_ 


ed and proteſted : whereupon the defendant was arreſted, 
and being ſued to execution moved to be diſcharged. It 
was reſolved by the court, that Barrow contracted the 
debts the very inſtant when he drew the bills, which was 
| before. the act of bankruptcy; and that the non-accept- 
ance or proteſt did not raiſe any debt, but was only no- 
tice to the party who held the bills, that the drawee 

would not pay the fame, and was as much as to ſay, 
«I will not pay the bills, and you may go back to the 
« drawer and he muſt pay you.” The court held the 


debts to be debita in projents, folvenda in futuro by the 
drawer. 


A trader having contrafied with the Eft India Come 
pany at one of their ſales for the purchaſe of z parcel of 


goods, . to be paid for at a future day, and before the day 
of payment he became a bankrupt. Lord King held it 
not to be within the ſtatute, becauſe the goods were not 
d&livered, nor was the contract figned by the party. 


ST CT. 


After the drawing 


Macarty v. 


Barrow 


2. Stra. 94% 
Accordingly, one Bar- 3 Will. 17. 
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| Ch. VI. f. 19. 


Coo momypnmmmmned 


See caſes upon 
the certificate 
infra. 


Ex parte 


HB zxrrifon. 
2 Bro. 61% 


Callowell v, 
Clutterbuck, 


_citea 2:8SuI. 


867. 


2 Lord Rayms 


1549+ 


2 Lard Rayms 
1530, 


Ex parte Caſwell 
2 Þ. W. 497. 


Or Contingent Debts, 


SE Ct XI. 
Gf Cmtingent Debts. 
/ 


ConTINGENT debts are not permitted to be proved 
uncer a Commiltion of bankrupt, unleſs the contingency 
tocx cftedt before an act of bankruptcy committed, 
becauſe the debt ought to be cue and payable before the 
bankruptcy; therefore, where a note of hand was given. 
on the 1it of January, piyable one month after date, and 
the crawer became a bankrupt on the 19th of Fanuary; 
it was held, that the creditor could not come in for a 
diſtribution, for though it was debitum in preſenti, the 


_ cauſe of action did not accrue umil after the aCt of 
bankruptcy, But this being found extremely inconve- 
- nient, the ſtatute 7 G. 1, alters the: law in this particu- 


lar, but that ſtatute only extends to caſes where the debt 
1s payable at a future day certa:n. Contingent debts are 
therefore left unprovided for, except bottomree and re- 
ſpondentia bonds, and policies of inturance, the holders 
of which are relieved by the 19 G. 2. c. 32. ſ. 2, which 
admits them to make a claim, and to prove when the 


_ contingency takes cftcct. 
Tnlty v. Sparks | 


Contingent debts are ſaid not to be included in the | 
ſtatute 7 G. 1, becauſe, it being uncertain, whether they 
ſhall ever become due or not, it is impoſſible to make 
ſuch abatement of 51. per cent. as the a& directs, and 
therefore they cannot be within it. And this doctrine 
has been conſtantly followed, and admitted, as appears 
by the cafes alluded to in the former chapter, How- 
ever, Lord Chancellor King declared that though a debt 


| be eomtingent, when the obligor becomes a bankrupt, 


yet if the contingency happens before the diſtribution 
wade, ſuch contingent creditor may come in for his debt; 


or if the contingency happened before a ſecond dividend, 
the 


Of Contingent Debts, 


the creditor may come in for his proportion thereof, But Ch. VI. 3, 
this has been ſince over-ruled, and the. contrary poſition Sem et 


eſtabliſhed ; for Lord Hardwicke ſaid, that Lord King's 
was barely an obiter opinion, and that Lord Talbot after- 


192 


wards doubted of Lord King's atlertion, and that he him- Fx parte 


ſelf had differed from him intirely on a former occaſion, 
and that he {till adhered to his opinion. 

But though the principle, that contingent creditors 
cannot be admitted to prove under a commitfon, where 
the act of bankrupicy was prior to the happening of the 
contingency, is now clear and indiſputable z many queſ- 


tions have ariſen, as to what debts ſhal] be [aid to be: con-. 


tingent within the meaning of the rule, 
One having only a cauſe. of action, cannot come in, 


and prove It as a debt ; becauſe the damages that may be 


given are confidered merely as contingent, 

Therefore if a leflee plougns up meadow ground, for 
which he is bound to pay the leflor a certain ſum of mo. 
ney, as 2 penalty, that penalty cannot be proved as a 
| debt under the commitfion : or if a man be bound in an 
obligation, ia a certain ſum to perform covenants, and 
the obligor, before he becomes a bankrupt, breaks thoſe 


covenants, 'the obligee cannot prove tis 2s a debt under 


the commUſhon. | 

Coin an cjeAment, a verdiCt being given for the plain- 
tif with nominal damages, afterwards and before the 
judgment could be entered the defendant became a bank- 
rupt, and in the term following the plaintiff tigned judg- 
ment, and had coſts de increments, then taxed and al- 
lowed to him. Lord Henley held theſe coſts did not be- 
come a Gebt till the judgment, and were connected there= 
with, and that the plaintiff could not be permitted to 
prove the ſame as a debt under the commiſſion. 


And in a caſe of aflault and. battery before bankruptcy, 


during the bankruptcy the plaintiff had a verdict with 
damages, but had not judgment till after the certificate. 


The court were of opinion the plaintiff could not come 
Es in 


3 Will. 272, 


Groome 


1 Atk. 11s. 


3 Will. 270, 


Ex parte Todd 
3 Will. 270. 


S-e ants, 
«6 £10, 


Waiter v, 
Sherlock 
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192 Of Contingent Debts. 
 Ch,VI.f. 13. in under the commiſſion, that it was not a, proveable 
———— debt, or a debt due at the time of the bankruptcy. 
4 roger And upon the fame principle, where one S9neaps was 

committed for a contempt in non-payment of coſts, 

given upon a petition, which were taxed ſubſequent to his 
bankruptcy, but the order for the taxation was made be- 

fore it. ——- Upon a motion for his diſcharge upon the 

ground of the debt being diſcharged by his certiticate, it 

became a queſtion, whether this was to be conlidered as 

a debt ariling anterior or po/erior to the bankruptcy, It 

was argued, that all proceedings under an order of court 

were to have rclation in point of time to tnat order, and 
conſequently that as the order was made before the bank- 

ruptcy, the debt was to be conſidered as. having origi- 

| nated in that order, and ought to be diſcharged by the 
'q certificate. :--: 

The Lord Chancellor obſerved, it is generally true, 
that where ſeveral diſtinct acts are neceſlary for the com- 
| pletion of any buſineſs, the completion refers to the in- 
| choation. But the queſtion 1s, Whether the making an 
|  __ order can be conſidered as ſuch inchoation ? And he faid 
143 he thought 1t clearly could not. That it might as well 
be ſaid, the damages afſefled in treſpaſs are to have refer- 
4 | ence to the treſpaſs which they certainly have not, for 
they have their origin in the judgment. He took it to 
be clear, that in all inſtances in the court of Chancery 
the taxation conſtitutes the demand, and as the taxation 
was ſubſequent to the bankruptcy, the debt is theretore 
il ſo, and conſequently he could not diſcharge the bankrupt. 
[} -.. As to. covenant Where an annuity is ſecured by a deed of covenant, 


pay; cent.” : | : 4 
| See Ludtford v. the growing payments are contingent, and theretore an 
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MIT action may be brought, notwithſtanding the bankruptcy 

1 lLerra Rep. b 

$6. and And certificate of the covenantor. 

Hornby v. ed, 

Hold ct thes  T Bus in an attion of covenant, the plaintiff declar 
| cited. that in conſideration of 2407, paid by him to the de- 
| arg v.  fendant, the defendant by an indenture, bearing date the 
| OORC 


Wi Douglgz: JO of Fu, 1707, had covenanted that he would 7 
| 3 —_ 


Of Contingent Debts. es, 


the plaintiff an annuity during his life of 407. a year, at Ck. VI. [7 13s 
four quarterly payments, and that. 60/, of the annuity Wwe 
became in arrear on the 7th of Apri/, 1778. The de- 
f-ndant prayed oper of the deed of covenant, which was 
{:t forth, and by which, after reciting, that for the better 
curing the annuity, the defendant had executed a bond 
to the plaintiff bearing even date with the deed, in the 
penal ſum of 4.002, he affigned to the plaintiff, for his 
farther ſecurity a falary of 507, which he enjoyed as one 
of the clerks to the auditor of the impreſt, and covenanted 
to pay the annuity by quarterly payments. He then 
prayed ozer of the bond which was ſet forth, and alſo of 
the condition, which was alſo ſet forth; and was, T hat 
if the defendant ſhould pay the annuity at: the regular 
quarterly payments, and ſhould perform all the covenants 
in the indenture bearing even date with the bond, then 
the bond ſhould be void. He then pleaded—1. That 
the plaintiff ought not to have any execution againſt the 
defendant other than againſt his real eſtate, his money in | 
the funds, or his money lent upon real ſ:curity only, be- 
cauſe the indenture of covenant which he had ſet forth, 
and that mentioned in the condition of the bond, were 
one and the fame; that the bond and deed of covenant 
were both given to ſecure one and the ſame annuity, 
That after the execution of the d2ed of covenant 
and the bond, and before tne 22d of Fanuary, 1777, 
mentioned in an act, Jc. (the infulvent debtors a&t of 
Id . 3.) viz. on the 7th of Fanuary, 1776. 207. for 
two quarters of the annuity became due and was not paid 
according to the tenor and effect cf the ſaid bond, 
\ wygereby the ſaid bond became forfeited, and the penal ' 
lum became due and owing to the plaintiff; and that be-_ 
fore the 1ſt day of Fanmuary, 1776, the defendant was _ 
arreſted and in actual cuſtody of an officer of the ſheriff 
of Middleſex, and held to bail by virtue of a bill of 14:d- 
lex ; and that he ſurrendered himſelf in diſcharge of his 
bail, and was thereupon committed to the priſon of the 
King's Bench, before the 26th of Tune, 1770, in the. 
Vo. I. O EE  faid 
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ſaid a&t menffoned, viz. on the 17th of Tay, 1776, and 
continued there til] the time of his diſchurgy ; and that at 
the general quarter ſeffions for $4rry, held by 5dourn- 


ment on the 29th day of Fuly, 1776, ov was diſcharge] 


according to the form and effect of the {aid aft. *. te 
plea concluded with a verification, and prayed juvgirent, 
if the plaintiff ought to have any execution againlt hin, 


other than againſt his real eſtate, &c.—2d, I'ha: betore 


the 22d 7anuary, L779 VIZ. on the Sth of Decemh:r, 
1775, he was arreſted, &c. (ſtating the arreſt, ſurrender 
and diſcharge as in the former plea). T hat the indenture 
on which the plaintiff had brought his action was dated 
and made, and all debts thereupon owing and accruing 
from the defendant to ihe plaintiff, were contracted and 
occaſioned before the 22d of Faruary, 1776, to wit, cn 
the 7ti day of Fuly, 1767, and this, Ec. wherefore he 


_ prayed judgment whether the plaintiff ought t5 have any 


execution other than againſt his real eſtate, &c,—— The 
plaintiff demurred generally to each of the pleas. 
Lord Zansfield ſaid, the queſiion was, whether when 


_ there was a bond with a penalty, and alſo a Geed of cove- 


nant, and the plaintiff made no- uſe of the penalty, he 
ſhould be barred of his remedy under the deed of cove- 
nant ? That he took the caſe of-a ban&4r:pt and infolvent 
debtor {as to tÞis point) to be the ſame, "Fhat when 
man has two remedies he may elect. + hat if the plain- 
tiff made uſe of the penalty, the caſe 'would have been 
different; but tnat as he had not, he might proceed 3s 
viten as he pleated for breaches of the covenant, 

"Mr. Juttice Buller ſaid, that here were two pleas, out 
of vhich (the ſecond) was upon the deed of covenant, 
T hat it the covenant had been the only ſecurity, nothing 
bad happened to bar it, That the other plea {laced the 
bend, conditioned for the regular payment of the annuity. 
"That the court could not, becauſe tuch a bond appeared 
to have been given, determine the other ſecurity to be 
void, —And judzment was given for the plaintit, 


; l 
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If a perſon lends a trader ſtock in the public funds, to 
be replaced as itock, without naming any particular time 
at which it is to be inveſted; if he becomes bankrupt be- 
fore he has been required to replace the ſtock, it is a 
contingent debt, and cannot be proved. Therefore in 
an iſſue direed by the Lord Chancellor to try whether 
Elizabeth Tyler was indebted to Utter/on, at the time of 
her becoming a bankrupt, in any and what ſum of 
money in reſpect of 10,000 /. 3 per cert. conſol. ann. for 
which he gave her, on the 27th of Augy/?, 1781, a letter 
of attorney to ſell out the ſtock, At the trial a ſpecial 
caſe was {tated, as follows: On the 27th of Auguſt 


1781, the plaintiff agreed to lend the bankrupt 10,000 /. 


3 fer cent. conſel. ann. upon her engaging to replace it 
i his name, and to pay him the dividends in the mean 
time as the ſame would have become due had the ſtock 


remained in his name; and he accordingly on that day. 
cave her 2 power of attorney to ſel! out the ſtock, and 


the bankrupt at the ſame time ſigned and gave him the 
following memorandum, * London, 27th of Auguſt, I781, 
« I do hereby Dromiſe to replace and pay the dividends of 
« 10,0001. -corfol. 3 per cent. ann. in the name of F. Ut- 
« terſ;n, eſq. for the ſale of which he has given me a 


« power of attorney, dated the 27tn of Augu/t, 1781; 


«as a ſecurity for the above, Mr. Utterſon has got my 
« afſienment to the ſhip Lady Townſend, which he is to 
* return on my fulfilling the above.” At the time this 
memorandum was figned, the bankrupt gave to the 
plaintiff the grand bill of ſale or alhgnment to her of the 


ſhip Lady Townſend, but no bill of fale or affigament of 


the ſhip was made by her to the plaintiff. Upon receiv- 
ing theſe papers, the plaintiff gave the bankrupt the fol- 
lowing receipt: * Londen, 27th of Auguſt, 1781, re- 
« ceived of Mrs. Elizabeth Tyler, her affignment to the 
* ſhip Lady Townſend, as a ſecurity for the replacing and 
* paying the dividends of 10,000 /, 3 per cent, conſol. 


* a2, tor the ſale of which I have given her a power of | 


O2 


« attor= 


. B99 
Ch. VI. ſ.14, 
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Utterſon v. 
Vernon. 

3 Term Rep. 
539, and 

4 Term Rep, 
$70. 

Ex parte Bart- 
lett. 10th May 
1792. S. P. and 
proof refuſed. 
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Ch. VI. \. 13. © attorney, dated this 27th of Augn/?, 1781, which af. 
on — «c« foament I promine: to deliver to her on her fulfilling 
| « her aoreement.” The ſtock was fold out by the 
bankrupt as follows: On the 3oth of Augu/t, 1781, 
5,0001.; September 4th, 2,0001.; Ofober 12th, 3,0001,, 
producing in the whole 5,670/. 'The bankrupt gave 
credit to the plaintiff, in account, with his provity and 
conſent, for 150/. for the half year's dividend which 
would have becoume due to the plaintiff on the ſtock in 
December, 1781; and alſo 3oo7. a year for the fuble. 
quent annual dividends, as they would have become due 

In caſe the ſtock had not been ſold out, up to the time of 
| her bankruptcy. On the 2d of ay, 1785, the bank- 
rupt committed an act of bankruptcy, never having re- 
placed the ſtock, or any part thereof. On the 9th of 
March, 1786, a commiſſion of bankrupt was iflue 
againſt her, under which the was declared a bankrupt, 
and the defendants were choſen her affignees. The 
market price of J per cent. confol. ann. on the 2d of May, 
1985, when Mrs. Tyler became a bankrupt, was 5731. 
\ per cent. at which rate the 10,0001. 3 per cent. ann, 
would have produced the ſum cf 5,750/. The market 
price of the fame itock on the 6th of AZarch, 1786, (the 

date of the commitizon of bankrupt) was 70% per cent. at 
which rate the 10,0007. 3 per cent. per ann. would have 

produced 7,012 /. 10s. 

Upon this czſe three out of four of the judges of the court 
gave their opinion that this was a debt proveable, and 
that the ſum to be proved was the price cf the ſtock at 

the time of the bankruptcy; but the Lord Chancellor 
entertaining iome doubts upon the point, ſent it back to 
be re-conſidered, when the cafe was turned into a ſpecial 
verdict, which was twice argued, when Lord Kenyon 

_ delivered the unanimous opinion. of the court. He ſaid 
the queſtion is whether the plaintiff, who lent his ſtock 
to Mrs. Tyirr, on her engaging to replace it generally, 
_ could be conlidered as a creditor for any and what _ 
0 
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of wands; previous to Mrs. Tyler's bankruptcy, ſhe not Cb. VL. f. 13. 


having replaced it before that time. On a former occa- 
fon there was a difference of opinion on the bench; a 
majority of us thinking that the plaintiff was entitled to 


recover : but the Lord Chancellor wiſhing to have the 


caſe re-conſidered, ſent it back- again for that purpoſe. 
Moſt certainly it is never too late to correct an error in 


the adminiſtration of juſtice; and I am very glad that 


this caſe has been returned to us, becauſe on further con- 
ſideration we are all of opinion that the former determi- 
_ nation cannot be ſupported. The queſtion in this caſe 
depends on a fimple principle of law, which cannot be 
doubted. Tt is clear that where one perſon, previous to 
his bankruptcy, is indebted to another 1n a preciſe ſum 
which is aſcertained, the latter may prove his debt under 
the commiſſion, but it is as clear that where there is only 
a cauſe of a&tion exiſting where the debt is to ariſe on a 
ſtipulation which has not been broken, previous to the 
time of the bankruptcy, and where the debt remains to 
be enquired into, there the creditor cannot prove his 
debt under the commiſſion, and the demand will remain 
undiſcharged by the certificate, 

The circumſtance which had too great an effe&t on 
our minds, on the former occaſion, was the extreme 


hard{hip of the caſe, for it appeared hard that the plaintiff 
who had advanced this money to the bankrupt, and 


which conſtituted a conliderable part of her fund to be 
diſtributed among her creditors, ſhould be himſelf ex- 
cluded from receiving any proportion of this fund in ſa- 


tifaction of his own debt, We alſo laid too. great a 


itreſs on the caſe of Dutch v. Warren, reported by Sir 


Fobn Strange, but better reported in the caſe of Moſes 


v. Macferlane, for there is a material diſtintion between 


that caſe and the preſent, There the party was to re- 


place the ſtock on a day fixed, namely, on the opening 
o: the books, and that day being paſſed the debt aroſe. 
But here the ſtock was to be replaced at the requeſt © 
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Ch. VI. f. r3. the plaintiff who lent the ſtock, and no ſuch requiſitiyn 


Alfop v. Price, 
Povel..155. 


having been mage previous to the bankruptcy, no certain 
debt Py but 1t reſted all together in damages to be ac. 
certained by a jury. 

On this thort ground therefore, at the ſame time re. 
ferring to the opinion delivered by my brother Ajſhhurſt 
on the fornier occaſion, we are all of opinion that judg- 
ment ſhould be given for the defendants. 

In collateral undertakings it the party engaping to ſe- 
cure the debt of another, himſelf becomes bankrupt be- 
fore that debt is payable to the principal, the creditor 
cannot prove under his commiſhon, 

Therefore, where a commiftion of bankrupt iſſued 
againſt the defencant, on the 5th of September, 1776, 
who afterwards obtained his certificate, which was :l- 
lowed by the Chancellor on the 1ft of May, 1777, the 
bankrupt having entered into a Joint and feveral bond, 
with a condition that the bond ſhould be void, if Fames 
Save Thomas Lawrence, his executors or adminiſtrators, 
ſhould pay the intereſt, and if the faid Fumes Sarz 
Thomas Lawrence, his executors or adminiſtrators, 
ſhouid, within twenty days after the expiration of five 
years, in caſe he ſhould ſo long live, and enjoy the bene- 
fit of the loan, repay, or cauſe to be repaid, to the 
chamberlain of the city of London, for the time beings, 
the pri:cipal fum borrowed. —Other conditions were 
ſtated, but it was admitted that the bond had not been 
ſorfeited by the breach of any of the ſtipulations in the 
condition, till after the defendant became bankrupt, vs, 
not till the 5th of Fuy, 1777. 

” Lord Mansfield delivered the unanimous opinion of tae 
court, that this was not a debt to be paid by the bank- 
rupt in all events, but depended on the acts of the prin- 
cipal, viz, Whether he did or did not comply with the 
ſtipulations in'the condition of the bond, and therefore 


that the certificate did not bar the action, 
Fg oye ; EF p. ; | | ; Sg 
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So in a caſe ſent out of Chancery for the opinion of Ch. VL C. 14. 


the court of King's Bench, it appeared, that on the 
oth day of Fune, 1773, James Adney, as broker, fold 
to George FHenſhuw quantities of R::fſia tallow, the pro- 
ner:y of Fehn Buckholme; and there being a balance of 
»8ol. 185. 4d. cue to Buckholme, Adney Fave him Hen- 
haw's not, dated the 10th day of Pune, 1773, for 
3061. 13s. payable to Buckhbobre five months after date, 


being the price of thc ſaid tallow. In Fuly, 1773, HAen- | 


ſaw wanting more tallow, Adney, as broker, applied to 


Buckholme to ſell it him; when Buckholme told kim, that 


as Henſhaiv was indebted to him at that time as above, 
and as he had no other ſecurity than the above note, he 
declined giving him further credit; whereupon Acdney 
anſwered, that Hen/haw was a fate man; that the note 
- would be regularly paid, and he might ſafely give him 
credit for more goods; tnat he Adrey, in conlideration 
of the ſum of 1/, 105. 7d. paid him as a premium, would 
cuarantee or ſecure the payment of the faid note; which 
propoſal Buckbalme agreed to; and paid him the ſaid 
11,105. 74. and afterwards delivered more goods to the 
uſe of Henſhaw. Adney, on the 12th of Fuly, 1772, 
rave Buckhelme the following undertaking ſigned by him, 
viz. © In conſideration of the ſum of 1/7. 1os. 7 4. re- 
« ceived of Mr, Fohn Buckheolme, I hereby make myſelf 
« anſwerable for the due payment of George Henjhaw's 


« note; date the 10th of Zune; order F. Buckholme, 


« for 3061. 13s. payable in five months, and due the 
« Ioth of November.” 

On the 8th day of September, 1773, 2 contin of 
bankrupt 1flued againſt Adney; and he was declared a 
cankrupt. Henſhaw did not pay the note when it be- 


came due, but continued his trade till the 2d of December, 


1773; when a commithon of bankrupt was iflued againft 
| bim, and he was declared a bankrupt. 
Buckhalme having petitioned the Lord Chancellor for 


"derty- to prove the debt of 30b /. I 3 s, under Adney's 
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commiſſion, his lordſhip ordered that a caſe ſhould he 
| made for the opinion of the judges of his majeſty's conrt 
of King's Bench, upon the following queſtion, ** Whe. 
« ther the faid engagement ſo entered into by the ſaid 
« Fames Atdnzy, is or [hall be confidered as a debt dur 
« trom the ſaid 7ames Ainey, before the date and fuing 
&« forth of the ſaid commiſiion againſt him, ſo as to he 
« proved by the ſaid Zohn Buck o/me under the faid com- 
« milion? Or whether the faid engagenient is to he 
© conhidered as a collateral ſecurity from the faid Fane 
« AJney, the bankrupt, to the ſaid Fohn Buckholme, fo: 
< tae payment of the ſaid ium of 306 /. 135. mentioned 
« in the ſaid note, in caſe the ſaid George Henſhaw did 
«< not pay the ſame at the time the ſaid note became pay. 
« able; and conſequently a debt only accruing due from 
« the ſaid Fames Adney to the faid Jobn Buckboime, from 
« the time default was made by the ſaid George tTenjhaw 
<« in paymen: of the ſaid note ?”” 

Lord Mansfield. There can be no doubt or argument 
in this caſe upon any general principle of law, It 1s very 
certain that contingent debis cannot be proved under the 
ſtatute 7 G. 1. c. ZI. And debts payable at a future 
day are not to be proved unleſs tiey come within the 
ſtatute 7 G. 1. It is as certain, that if this be oily a 
collateral undertaking to pay, if Henfſbaw did not, the 
-demand caiuot be proved- under Aaney's Ccommraitiion. 
Bur if 't be an engagement by Arey to pay at all events, 
witizout regard to Henſhaw; then it 1s a debt that may 
be proved under Adney's commiſſion. And fo the coutt 
of Chancery clearly underſtood it, by the terms in which 
the caſe, and the queſtion ſent for our opinion, are ſtated, 

T be law is equally clear which ever way the under- 
taking is conſtrued: and the whole queſtion depends 
upon tae conſtruction of three lines of the engagement, 
It might be meant as a collateral undertaking only: V1Z, 
in caſe Henſhaw did not Pay, that then Aaney would be 
Hable for the debt. But it 1s not & worded ſo. ; 

GS: 7 The 
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'The aheioil undertaking by Henſhaw is a regular Ch, VI. \. 13. 
negotiable note, and if Adney had endorſed its. though Conn mnt 
F Ve) muſt have been made, &c. before Adney would | 
be liable; yet in that caſe the debt might clearly have 
been proved under the commiſhon. But the engagement 
by Adney is, that Henſhaw's note ſhall be paid when cue, 
therefore if not a coilateral undertaking, there would be 
no neceſſity to reſort io the original krawver of the note, 

Aſton, Juitice. Tae queſtion 1s, what was meant by 
this under taxing ! ? The ſmallneſs of the premium paid to 
Aidncy, viz. only 17. TOs. 7 d. affords a ſtrong ground 
for ſuppoling it was intended as a collateral RIS. 
only. 

Lord Mansfield, The waole depends upon the inten- 

tion of the parties. Afterwards the court certified in 
theſe words.. «© Having heard counſe] on both fides, 
« and conlidered this cate, we are of opinion, that from 
« the occaſion of giving Adney's note, and the terms in 
« which 1t is conceived, the parties intended it to be a 
« colla:eral engagement only, 'n caſe Henjhaw ſhould not 
« pay his note at the time it became due; and tacrefpre 
« 1t reſted in continzency (at the time the commiſſion 
« iſſued acainit Adney) whether this engazement ever 
& would become a debt or not ; and conſequently it could 
s£ not be proved as ſuch under Adney's commiſtion.” 

Where a man becomes bail for another, it is conſidered Hockiey v. 
as a colitingent debt, And if the bail commit an act of Mary ins 
bankruptcy before the Judgment, | it cannot be proved 

- under the coramithon, | | 

Accordingly where the defendant the gth of May, 
1734, was bail on a writ of error, and on the 25th of 
O1cber, 1734, committed an act of bankruptcy, and after 
a commithon obtained his certificate, On the 12th of - 
November, 1735, the judgment was affirmed. And in 

' an aCtion of debt upon the recognizance, he pleaded his 
diſcharge, and that the cauſe of a&tion aroſe before his 
bankruptcy, Lord Hardwicke, Chief Juſtice on the trial, 

held 
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Taylor v. Mills, 
Cowp. 525. 


Crook iank v. 
Thompſon. 

2 Stra. 1150. 
3 Will. 16, 


Chilton v. 
Whitten. 
3 Will. ISO 


Chilton ys 
Whificine 
3 Wilt. 13. 


ruptcy intervenes between the undertaking and the aQtual 


to pay the bill, take it up, and to fave the plaintiff harmlcets 


proceſs from B. &. and cauſed plaintiff to be arreſted, and 
. charged in execution for the debt of 65/7. and colts, and 


 accryed before they bezame bankry pts, and that the defend- 
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held that the defendant was not diſcharged according t5 
the cale of Tully v. Sparkes, for this was but a contingent 
debt, for which the plaintiff could not come in under the 
commiſſion, 
Where a man undertakes to pay a ſum of money for 
another, his undertaking alone wil not-create a debt that 
he. can prove under a commiition, and if an act of bank- 


payment, it can never be proved, and the creditor can 
only reſort to the bankrupt perſonally. But if the party 
engaring to pay the debt of another is taken in execution 
for that debt, his impriſonment is conſidered as a payment 
and fatisfaCtion of the debt, ſutfcient to give him a right 
of proving under the commition. 

"Thus, in a ſpecial action of treſpaſs upon the caſe, the 
plaintiff declared, that the defendants and one I/:/ltam 
Hinkley were co-partiners in trade and merchandize ; that 
Hinkley drew a bill of exchange upon the plaintif, dated 
the 18th day of /4arch 1766, for 657. payable to one 
Robert Clay, or his order, fifty- hve days after date ; and 
in conſideration that the plaintiff would accept the ſaid 
bill, the defendants undertook and promiſed to find money 


and indermniftted, by rcaton of his acceptance thercof, 
That he accepted the bill, waich became due the 15th of 
AZay, 1766, and was endorſed by Robert Clay to Henth- 
feld and Smith, who, on the 15th September, 1760, ſued out 


held to bail for the fad 657. Phat on the 24th of November, 
1766, he putin bail to that action ; and in Fanuary, 1767, 
was ſurrendered to the marſhal of the Marihalſea ; was 


hath remained in priſon ever ſince, 'T he defendants 
pleaded that on the I6th day of Augu/?, 1770, they be- 


came bankrupts, and that the plaintiff 's cauſe of aciion 


@alnts 
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ants obtained their certificate on the day of Ch. VI. ſ. 12. 
1767. C—— — 
Lad Chief Juſtice I/iÞnet delivered the opinion of the 
court, that no debt was due or owing from the defendants 
to the plaintiff, until he was charged in execution, and 
his body being in prifon upon Judgment and execution for 
a certain ſum, 15 the very ſame thing, as if the plain- 
tiff 549 paid the d:bt and cofts due on account of the bail 
and note ; aud then and not b=tore, the defendants became 
ind-bted to the plaintiff ; which being after the defendants 
becanie bankrupts, the plaintiff could not come in 
under the commiflion. He faid no debt could be barred 
by the certificate, but what was a debt contracted 
with certainty before the bankruptcy. Did the defendants 
owe to Chilton 3081. 105. and coſts before he rendered 
his body in ſatisfaction thereof ? They certainly did not. 
They had pro:niſed to pay the money, to furniſh the 
money to take up the bill and to ſave the plaintiff, Chilton, | 
harmleſs ; they broke their promiſe, Chilton was terrified 
and arreſted. Here is an injury to a certain degree, but 
no debt owing by the defendants to Chilton, before his . 
body was in execution for a certain fam, How could the 
plaintif Ch:/ton, at the time the commiſon of bankrupt 
iflued, have ſworn to a debt before he had advanced a 
ſhilling to the defendants ? He certainly could not, but 
now his body being in execution, he has thereby paid the 
debt, and confequently can ſupport this a&tion. 
| And in a caſe where the bankrupt, on the 25th Fune, yung v.. 
1769, drew a bill of exchange on Young for 57 [3s 4 4. agg FA 
payable one month after date, to his own order, which Vanderiayden 
Fung on the fame day accepted, On the 12th Fuly, a {Wilt 528 
commiſfion of bankrupt was iſſued. The bill became $,v. 
due the 28th of Fuly, when Young paid it. The bank- 
rupt obtained his certificate on the 5th September, 1769, 
which was allowed on the 23d of Ofober. The court 
were of opinion, that the certificate was no bar to an 
action 
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Ch. VI. ſ, I. 


Heſkuyſnn v, 
Woodbridge. 
Dougl. 166, 
| 24d ed, 


Taylor v. Mills 
Cowp. $25» 
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action brought by Young, and that the point was now er. 


_ tirely ſettled, 


| Accordingly in a ſubſequent determination, where 6: 
the 13th Zune, 1782, the defendant applicd to the plaintif 
to accept a bill for 2007. which they would draw upon 
him, and which he did, not having any effeRs of theirs in 
his hands. The bill being endorſed over by the de- 
fendants, and becoming due on the 10th of Augy/!, the 


plaintiff then paid it. At the time when it was drawn, 


the detendants gave the plaintiff a paper in the following 


words: ——« Received the 13th of Fune, 1781, of Mr, 


« R. D. Heſruyſon, his acceptance for 300 /. due the 16th 
« of Auguſt, which we promiſe to pay when duc. Fobn 
« I/codbridge and Co.” On the 224d of July the de- 
tendants became TUNG and aiterwards obtained thei: 
certificate. 

Lord Mansfield. T he note wes clearly nothing but ar 
indemnity to the plaintiff, avainit the conſequence of his 
acceptance, 

Buller, F. This caſe is not diſtinguiſhable from 
Chilton and Whiffn, the monev was not payable at al! 
events in the preſent caſe to the plaintift. "The defendant 

might have taken up the bill, and then the plaintiff would 
have had no demand acainſt them. Judgment was pro- 
nounced tor the plaintiff, 

Upon the ſame principte was founded the decifion of 
the court of King's Bench in Taylor v. ils. 

Mills and Aagnall were partners with one Bazlzy ; ani 


in order to raiſe money the partnerſhip had enter<d into 


bonds, In the year 1705, Buiey withdrew from the part- 
nerſhip, and wiſhing to be diſcharged from theſe bonds, 
application was made to Taylor to become furety inficad 


of Bailey, to which he conſented. "The bones became 


due, and afterwards :1!s and Z{agnall became bankrupts, 
When the obligees had got as much as they could from 


_ the partnerſhip eſtate, and which amounted to no more tizait 


6s, in the pound, they came upon the plaintiff for the 
reſidue. 
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refidue. He accordingly paid it, and brought his aQtion Ch. VI. 7.5. 


for money paid, laid out, and expenced. 

Lord Mansjicld held that the action w ould lie. He ſaid, 
this caſe was not harder than any other caſe of a debt 
ariſing aſter bankruptcy upon a pre-exiſting ground. At 
the time of the, bankruptcy, the defendants were not in- 
debted to Taylor; he clearly, therefore, could not come 
in as a crediter under the commiflion. He was not dam- 
nifed at that time and till damnified (which he could not 
be till he had been called upon and had paid) he could not 
bring an ation- He did not pay till after the commiſſion 
ifued z conſequently his whole damage and cauſe of ac- 
tion aroſe after the bankruptcy, and therefore could not be 
diſcharged by the certificate, With refpeCt to the money 
received by the original creditors under the commiſſion, 
itis a diſcharge of ſo much of the debt; and the ſurety 
is only liable for the remainder ; conſequently he can re- 
cover no more againſt the defendants. 


is an extremely clear caſe, and not different from any 
where the cauſe of action, though it ariſes after the bani- 
ruptcy, 15 founded on a pre- exiſting ground. 

So where a father, tenant for life of a ſettled eftate with 
remainder to the ſon in tail. "The father as ſoon as the 
ſon came of age, prevailed on him to join in ſuffering a 
- recovery, and in a mortgage of the eſtate for money for 
him, The father afterwards became a bankrupt. The 
eſtates compriſed in the mortgage conſiſted of others be- 
longing to the father, belides the ſettled oae. The mort- 
gage was made for 3,7090/. The eſtates were fold by 
the mortgagee after the bankruptcy for 2,224 /. 1,425. 
of which was produced by iale of the ſettled eftate. 

This bill was brought with a view of enabling the ſon 
to prove under the Tommiivn his propottion of the 
money raiſed by fale of the ſettled eſtate. 

Lord Chancellor. I cannot Giſtinguiſh this caſe from 


Þut as to that, he. 
iSa new rar and is not barred by the certificate. It 
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Kettier ve. 


Raynes, 


In Chan. 


June 12, 1784. 


the common one of A's joining ina bond or giving a col- 


lateral 
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Eh. VI, ſ. IJs 
CE 


Pant v, Jones. 
1 letmRep. 
599- 


bankruptcy; but in this caſe, I do not know how to 


without relief, therefore the bill muſt be diſmilled, but 


_ plicd to for payment by Hemming and Smith, but did nok 


' out of cuſtody on filing common bail, on the round 
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lateral bond to ſecure the debt of B, in which cafe the 
ſurety cannot. prove the debt under the commiſſion, unleſs 
he has been actually called upon for the money previous 
to the bankruptcy. 

The eſtate is only a pledge, and there | is no debt til] the 
fon 1s called upon and pays the money, which in this caſe 
was done by ſale of the eſtate, but not till after the father's 
bankruptcy. I do not know how to diſtinguiſh between 
a man's pledging his eſtate and his perſon, as when — 
Joins 1n a bond, 

In order to call for any dividend in his own perſon, and 
his own name, he muſt be a creditor at the time of the 


make the fon ſuch, 

The mortgagee has made his eleQion, and the pledge 
is ſold, then the queſtion is, Whether the fon's eſtat: 
being ſold, intitles him. to come in as a creditor 
under the commiſfion. My doubt is as to the date 
of the debt, but I own I cannot diſtinguiſh this from a 
perſonal pledge. As no money had been paid before the 
bankruptcy, it ſeems to me that the plaintiff is altogether 


without coſts. 

Again one Fenes being indebted to Femming and Smith, 
in 90 /. prevailed on the plaintitt and two others to join 
with him in January 1785, in giving a warrant of attor- 
ney to confeſs judgment for that ſum, with a defeazance 
thereon, in cafe the dzbt was paid by three inſtalments 
of 30 4. each, in two, four, and fix months. | Default was 
made in payment. In 1V-: vember 1785, the defendant be- 
cam? a bankrupt; and in December 1786, obtained his 
certificate, Before the bankruptcy the plaintift was ap- 


pay any. part till afterwards, when he paid 44/7, The 
defendant having been held to bail for this ſum, obtained _ 
a rule to ſhew pROY why he ſhould not be diſcharged 


tirat 
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' that this debt might have been proved under his com- 
miſſion. 

Ahhurſt, J. The rule of law is, that though a party 
make himſelf liable for the debt of another, by a contract 
prior to the bankruptcy of ſuch other perſon, and he does 
not actually pay that debt till after the commiſſion of 


bankrupt, he cannot prove his debt under the commiſſion. 


Here it was not paid till afterwards ; and as the debt only 
accrued by atual payament, there was no debt to which 
he could ſwear at the time of the bankruptcy, 

Buller, Juſtice, The two leading cafes are Goddard 
v. Vanderheydon, and Young and another v. Hockley, where 
the court held that inaſmuch as the money was not ac- 
tually paid before the pangtruptcy the debt ſhould not be 

barred by the bankrupt's certificate. 

Thoſe two caſes have been followed and recognized by 
many ſubſequent determinations ; till the money is paid, 
the party cannot prove his debt under the commiſſion, 

"The cafe of Bros and Lloyd docs not apply here. 

The bond in that caſe came within the ſtatute of 7G. 
and it was the ſzme as if it had been piven by one de- 


fendant alone, for both were principals, but here as this 


money was not paid by the plaintiff who was only a ſurety, 
till after the bankruptcy, the defendant is not entitled ty 
be diſcharged. 

This principle alſo extends to the ca where ons man 
is bail for another, it having been determined that he can- 
| not prove as a creditor under a commttiion againit the 
principal, till he has paid the debt for which he becaine 
anſwerable; and that if the act of bankruptcy com- 
mitted by the principal is prior to the bail's having paid 
the debt, he cannot prove it under the committon. 

For in a caſe where the defendant was arrefted by virtue 


of a vzrit of ſpecial capzas ad reſpondendum, and the plaintiff Var 


at the defendant's requeit became bail to the ſheritis, 


and entered into a bail bond, and the def-ndant underical 


to fave harmleſs and indemnify the plaintiiF therefrom. 
' | | | bart: | 'The 
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Dt i 


 Michaelmas term, 1763, judgment was obtained thereon 


the preſent plaintiffs brought a writ of error returnable 


4&5 Ann. c. 17. fays perſons becoming bankrupts and 


Df Cantingene Debts, 


The defendant negleing to put in ſpecial bail at the 
return of the writ, the bail bond was duly aſſigned, and in 
Trinity term, 1763, an ation was brought thereon in 
the King's Bench againſt the preſent plaintiff; and in 


againſt the preſent plaintiff, and thereupon the preſent 
plaintiff brought a writ of error returnable in the Exche- 
quer chamber, and proſecuted the fame till the affirmance 
of the judgment. On the 10th March, 1764, the preſent 
defendant became a bankrupt, and on the 12th of the ſame 
month a commilſton iftued againſt him z upon which he 
was declared a bankrupt. In Trinity term, 1764, juds- 
ment was affirmed in the Excuequer ctamber, upon which 


in parliament. In Fanuary, 1765, the writ of error in 
parliament was non-proſied ; and on the 211t of the ſame 
Fanuary, a writ of feeri facias iſſued againſt the preſent 
plaintiff's goods, and thereupon he paid to the plaintiff 
in the original cauſe his debt, due from the preſent dc- 
fendant and coits. On the 224 of ay, 156 -, the de- 
fendant having conformed to the laws relating to bankrupts, 
his certificate was allowed. _ | 

The quetion that aroſe was, Whether the plaintiff be 
entitled to recover the debt and coſts paid by him, and 
the coſts he nimfclt was put to. 

The covrt declared they were all of opinion, the debt 
for which this action was brought could not be proved 
under the committion ; for that the plaintiff Goddard could 
not ſwear. that this debt was due and owing to him before 
he actually paid th: d:bt and coſts upon the judgment 
upon the bail bond in Jarucry, 1705, which was ten. 
months after the at of bankruptcy. _ 

They ſaid the bankrupt a&ts co not expreſs what kind 
of debts ſha!l come under the commiſſion; the ſtatute 


conforming, &c. ſhall be diſcharged from all debts due 
and owing at the time of tae bankruptcy, and if ſued for 
| any 
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any ſuch debt, may plead in general, that the cauſe of Ch. VI. l. 1, 
ation accrued before ſuch time as he became bankrupt; 
they thought that the words, & cauſe of action,” mean 
ſuch a debt as is due, owing and payable in all events 
the creditor muſt ſwear to the ſum due, and if he ſwears 
to more than is due, he will be guilty of perjury. A debt 
may be due at the time of the bankruptcy, though not 
demandable till ſome time afterwards, and therefore the 
ſtatute 7 G. 1. c. ZI. was made to let in ſuch debts to be 
proved under the commiſſion; and though the preamble 
of that ſtatute ſpeaks only of bonds, &c. given for goods 
in trade, yet the enating words extend to all forts of 
bonds for payment of money, and that the words ſuch 
ſecurity, do not mean ſecurity for ſuch a ſort of debt, 
but ſecurity by bonds, bills, notes, &c. That in caſe of 
debts uncertain in point of liquidation, as between two 
merchants in balancing accounts, then the matter reſts 
upon a claim, to aſcertain the ſum that was due at the 
time of the bankruptcy. That this is an action on the 
caſe upon a verbal promiſe ſounding wholly in damages. 
At the time of the bankruptcy, the plaintiff Goduard had 
ſuſtained no damages, it was then wholly uncertain whe- 
ther he would ſuffer any damage ; one cannot ſay what 
certain debt he could {wear to; he brings a writ of error 
upon the judgment recovered againſt him on the bail bond, 
and thereby would induce the court of Exchequer Cham- 
ber to believe that the judzmeat was erroneous, and that 
he owed nothing thereupon ; how then can he go at the 
ſame time before the commiſſioners, and ſwear the de- 
tendants owed him ſo much money on that account, when 
he had not paid a farthing of it ? The plaintiff could not 
nave ſworn to a debt in this caſe, ſo as to have held YVan- 
derheyden to ſpecial bail, Upon the whole they were of 
opinion that judgment muſt be for the plaintiff, 
Where the holder of a bill paſſes it away without en- 


0 


Ex parte 


dorſement, and engages by writing to pay it in like manner Harriſon. 
3 if bg had endorſed it, and the bill does not become due * ®'* ©75: 
= until 


Vol, I, 
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een mmumeed 


_ Fx puite 
A'kinton, 
Baker and 
Darliny, in re. 
Brigham 

_ 28th July, 
1792, 


mcaſure relieved when the origina) creditor has made his 
his proof, 


rected to pay to the petitioners Baker and Darling, as 


 bankrupt's eſtate and efiects, in reſpeC&t of their debts 


| Sarah Huntineford, wao lent the bankrupt the money, 
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until after his bankruptcy, he #annot preve upon the bt 
nor upon the undertaking becauſe it is contingent, 
I he hardſhip of not ad. nitting a ſurety to prove a debt 
wiich he pays ſubſequent to the commiſſion, is in ſome 


proof, before he calls upon the ſurety for payment, becauſe 
tie ſurety is held to have an equitable right to ſtand in the 
place of the original creditor, and receive dividends upon 


Therefore in a petition that the affignees micht be di- 
truſtees for Atkinſor, the proportionable dividends of the 


proved under the commiſſion, It appeared that the bank- 
rupt was indebted to A:kinſon in the ſum of 400/. and 
having occation for a further loan prevailed upon him to 
become ſecurity for the ſum he wanted to borrow. Ac- 
cordingly At4:::fon, on the 26th of September, 1786, joined 
the bankrupt in a bond to Darling, to ſecure 200 /. for 


And on the 26th of March, 1787, Atkinſon joined in a 
bond to Bater to ſecure 30 /. On the bth of April, 1589, 
a commiſſion of bankrupt iſſued acainft Brigham. And 
on the 28th of April, 1789, Darling as truſtee for Mrs, 
 Huntingford and Baker, on his own account, proved their 
relpeQive bonds under the commiſhon. "The ſame after- 
noon, but after the proot made, At&inſon paid Mrs. Hun- 
tingferd the money. Previous to Baker having made his 
depolition, Atkinſon had lodged the amount of his bond 
in the hands of a banker 1n truſt for Baker, who under 
thoſe circumſtances hcfitated to take the uſual oath ; and 
with an intent to enable tim conſcientiouſly to do ſo, he 
oruered the money to be returacd to Atin/on, which was 
done, and then he proved as before ſtated, and was after- 
wards paid the amount of the bond by Atz:nfor. 
On the 15th of September, 1791, a dividend was do- 
clared under the commiſſion, but the afſignees rekyſed to 


pay 
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pay any dividends to Darling and Baker, alledging that 


their debts had been diſcharged. 

It was inſiſted for the petition that the ſurety had an 
equity to retain the proof, made by the original creditor 
who became a truſtee for him, and that the furety might 
even file a bill to compel the original creditor to prove the 
debt, if he refuſed to do it, and a cafe of Philips v. Smith 
in the exchequer was cited, where a bill was filed by a 
ſurety of a perſon become bankrupt, againſt the crecitor, 
- to ſtay his proceeding at Jaw until he went before the 
commiſtioners to prove his debt, that he might thereby 
become a.truſtee for the ſurety, which was ordered upon 
bringing the money into court, _ 

The Lords Commiſſioners were of opinion that the 
ſurety had a right to the benefit of the proofs, made by the 
original creditors, and that fuch proofs were well made, 
and ordered the dividend to be paid to Baker and Darling, 
1n truſt for Atkinſon, 

Butthe equity of the ſurety is ſofar modihed as to prevent 
its operating in any degree to the prejudice of the original 
cr2ditor, and therefoie if the original creditor has another 
diſtin debt, the ſurety paying his own obligation, cannot 
ſtand in the place of the original creditor fo as to diminiſh 
by dividends the fund applicable to the remaining dt of 
{uch creditor. 

Accordingly mn a caſe where the petitione r had lent his 
- name by acceptance and endorſement for the accommo- 
dation of the bankrupt, who diſcounted the bills ſo ac- 
ceptzd or endorſed with Meflrs. Snaith and Co. Afﬀer 
the bankruptcy, upon the application of Snazith and Co. 
the petitioner paid the full value of thoſe bills amounting 
to815/. I5s. to them. Snaith and Co, were creditors 


ot the bankrupt to a much larger amount, and they 
proved their whole demand, including the amount of the. 
bills to the petitioner. _ 

The petition prayed, that $1aith and Co. might aſſign | 
0 the-petitioner the dividends due upon the proof To 
reſpeR of the bills he had paid. 
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Bill by ſurety 
in a bond againſt 
the obligee, who 
was a mere 
truſtee, and his 
ceſtuy que truſty 
to compel them 
to prove under 
the commiſſion 
againſt the 
obligor. 
InjunCion for 


want of an ane ' 
ſwer, and upon_ 


motion to dif- 
ſolve it, the de- 
fendants were 
ordered to prove 
upon plaintifts 
bringing the 
money into. 
court. 
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Cruttenden 
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1791s, 


Ex parte 
Turner. 


3 Vez.jun. 243- 


* ——_— Tu - . My 2 vx 2-7 > | 
ROE I. ot 6 as NE nate 


* z 


Xe tra re Pines hs Fro _$ 
bn, Aye TAC + ab” X . C: ju LL 

Vn MP. Fo _ kd p _\! 
AONIF Ez IT IO SRE , 


Oe TI oo Ooty WIS LHNSw LOTT, 
S- ” 4 p- - — + 


—_— 


© & < 4P 
Fe” 7 FO - — Ma te =_ Re, F. wrt 
- 2-7 (5 3 420" 


RAS In * a. 
Sorts nt 7 


'# p 
Fr. 
A, 
j 
b 


- x E $I, 'S , I 2 q " $>; 


Pas 


7 9” et 
ek dT, Þ He 


2 "4 up PREY ” 


CE « 


Q12 


Ch. VI, "of 14» 
——— could not be turned into truſtees to the prejudice of any 
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Groome, 
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Ex parte 

Wincheſter: 
1 Atk, 117. 
Davies 535- 


| have received upon the re{idue of the debt proved beyond 
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But the Lord Chancellor held that Snaith and Co, 


right they might have againſt the bankrupt's eſtate upon 
their further debt; and it was ordered that Sa:ith and Co, 
ſhould take out of the dividend upon the 8157. 15s, {6 
much as would make up the proportion which they would 


the 8157. 15s. if that debt had been expunged, and it 
was declared that the reſt of the dividend upon the 
8157. 155. belonged to the petitioner. 

A judgment at law with a defeaſance is not a contin- 
gent debt, | 


SEC 7;.mv; 
Of Creditors by Marriage Articles. 


THe bankrupt acts do not deſcribe what kind of debts 
ſhall come under the commiffion ; however, it has gene- 
rally been held that no debts can be proved but ſuch as 
are demandable before the act of bankruptcy.. "The fta- 
tute 4 and 5 An. c. 17. ſays, perſons becoming bank- 
rupts and conforming, ſhall be diſcharged from all debts 
due and owing at the time of the bankruptcy, and the 
party, if ſued for any ſuch debt, may plead in general | 
that the cauſe of aftion accrued before ſuch time as he 
became a bankrupt. The cauſe of afio means ſuch a 
debt as is due and payable in al events, The creditor 
nault ſwear to the ſum due, and if he ſwears to more than 
is duc, he will be guilty of perjury. 

The diſtinQtion of debts payable in futuro on a day 
certain, and debts depending upon contingency, has given 
riſe to frequent queſtions, whether the bankrupt's wile 
or her truſtces ſhould be admitted to prove the ſum ſettled 
on her by marriage articles, under a commiſſion againf 
her luſband, | 

Where a bond is given by a huſband to pay a ſum of 
money in his life-time to truſtees, to be laid out upon 
the truſts mentioned in the marriage articles; if the 

| huſband 


by pw * 
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huſband becomes a bankrupt, this being a debt due in Ch. VI. £. 14-1 
his life-time, and before the bankruptcy, the court will | 
let in the truſtees to prove ſuch debt according tp the 

truſts. 

Thus where by articles of agreement dated the 20th Ex parte Smith, 
day of May, 1730, executed previous to the marriage *3 TO 
between Benjamin Ofman and Beatrice I: /fon, and made: 
between the ſaid Benjamin Oſman of the firſt part; Fohn 
Wilſon, clerk, the petitioner Beatrice's father, and the 
petitioner his ſaid daughter of the ſecond part; and Thomas 
Shepheard, gentleman, and the petitioner Benjamin Smith, 
of the third pare, The ſaid Berjamin Oſman, in coutt- 
deration of the marriage, and cf the ſum of 4509/7. the 
petitioner Beatrice's marriage portion, and which was 
actually paid to him by the petitioner Beatrice's ſaid 
father, before the execution of the articles, did for him= 
{c1f, his heirs, executors and adminiſtrators, covenant, 
promiſe and agree, to and with the ſaid Thomas Shep- 
heard and Benjamin Smith, their executors and admini- 
ſtrators ; that in caſe the ſaid marriage took effect, and 
the petitioner Beatrice happened to ſurvive her faid then 

Intended huſband, or in caſe ſhe ſhould happen to die in 
his life-time, then and in either of the ſaid caſes the ſum 
of 1,000 /. ſhould with all convenient ſpeed, after the 
deceaſe of either of them which ſhould firſt happen, be 
advanced and raiſed out of the perſonal eſtate of the ſaid 
Benjamin Oſman ; and that the faid perſonal c{tate ſhould 
ſtand charged and chargeable with the payment of the 
faid 1,000/, which ſhould be ſet out at intereſt in the 
names of the ſaid Thomas Shepheard and Benjamin Smith, 
or the ſurvivor of them, or the executors or adininiſtra- 
tors of ſuch ſurvivor, in truſt to and for tte ſ-veral uſes, 
intents and purpoſes therein and hereinafter mentioned ; 
(that is to ſay,) in truſt that they ſhould permit and ſuf- 
fer the ſaid Benjamin Oſman, (if he ſhould be then liv- 

ing) to have, take, and receive, the intereſt and increaſe 

_ bf the ſaid 1,000/. to his own uſe, for and during the 
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Ch. VI. f. 14. term of his natural life, and frem and after his deceaſe in 


| 


caſe the petitioner Beatrice ſhould be then living. Then 
upon truſt, that they ſhould out of the intereit and in- 
creaſe of the ſaid 1,000/7. in the firſt place permit and 


ſuffer the petitioner Beatrice to have, receive, and take tg 


her own uſe the ſum of 40/7. a year, clear of all deduc- 
tions, for and during her life, from the deceaſe of the {aid 
Benjamin Oſman, in recompence of dower: And ſhould 
and would permit and ſuifer the executors and adminiſtra- 
tors of the {aid Benjamin Oſman, to receive and take the 
reſt and reſidue of the intereſt of the ſaid 1,000 /7. to his, 
her, and their own uſe and uſes, and immediately from 
and after the death of the ſurvivor of the ſaid Benjamin 
Ojmar, and the petitioner Leatrice, upon truſt, to permit 
and ſuffer the children of the ſaid Benjamin Oſman, upon 
the body of the petiticner Beatrice, to be begotten, that 
ſhould be living at the time of the deccaſe of fuch ſur- 
vivor, to receive, have, and take the ſum of 8Q0/. to their 
own uſe, by equal portions, ſhare and ſhare alike ; and 
it but one ſhould happen to be then living, then that they 
ſhould permit and ſuffer ſuch child to receive and take 
the ſaid 8007. and ſhould permit and ſuffer the executors 
and adminiftrators of the ſaid Benjamin Ojmmn, to receive 
and take 200/. reſidue of the faid 1,000/. to his, her, 
or their own uſe; and in caſe there ſhould be no child or 
children living as aforeſaid, at the death of the ſurvivor 
of the ſaid Benjamin Oſman, and the petitioner Beatrice, 
the ſettlement gave a power of appointment to the wile 


of 450/, The marriage took effte&t, and Oſman, more 


effectually to ſecure the payment of the faid 1,000/, to 
the ſaid truftces for the purpoſe aforefaid, did in Eafter 
term in the eighth year of his preſent Majeſty, confels a 
judgment in the court of Common Pleas, at /Yeftminſier, 


to the ſaid Thomas Shepheard and Benjamin Smith, for 
the ſaid 1,000/. By a deed poll, deted the 27th day of 


September, 1735, in part reciting the ſaid articles, and 
alfo reciting that the ſaid T hyomas Shepheard and Benjamin 
: | | Smiths 
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Smith, had obtained ſuch judgment againft the ſaid Oſman, 
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the ſaid Shepheard and Smith did declirs that the fad PO WO 


judgment was intended for the _—— raiſing and paying 
the ſaid 1,000/, unto the ſaid 


purpoſes mentioned in the faid articles. On the 5th day 
of January, 1741, a commiſſion of bankrupt iflued againſt 
the faid Penjamin Ofman, whereupon he was declared a 
bankrupt. Smith, who was the ſurviving truſtce, proved 
the debt upon the judgment, before the commiſſioners. 
Timothy Colles, the atſignce under the commiſſion, refuſed 
to pay the dividend in reſpect of the faid 1,000/7. due on 
| the faid judgment, or for any part thereof, or. to ſet apart 
any of the faid bankrupt's eſtate to anſwer the truſts of 
the ſaid articles. And therefore the petition prayed that 


the petitioner Benjamin Smith, might be admitted a cre- 


ditor under the faid commiſſion for the ſaid 1,000 7. or 
| ſuch part thereof as his lordſhip ſhould think fit, in truſt 
for the purpoſes mentioned in the marriage articles, and 


that he might be paid out of the ſaid bankrupr's eſtate, 


then remaining in or which ſhould thereafter come to 
the hands of the aiſignee under the ſaid commiffion; a 
dividend or dividenls in reſpeC& thereof ratably and in 


equal proportion with the other creditors of the faid 


bankrupt, ſecking relief under the faid commiſſion. Upon 
the hearing of the petition the affignee did not appear, 
but upon argument by the petitioner's counſel,” the Lord 
Chancellor, ordered that the petitioner Benjamin Smith, 
be admitted a creditor under the ſaid commiſſion, cor the 
{um of 1,900/7. and that he be allowed a dividend in 
reſ2& thereof in equal proportion vrith the other cre- 
ditors of the ſaid bankrupt ſeeking relief under the ſaid 
_ commilion, 
petitioner for ſuch dividend, ſhou!d be placed out by the 
laid alignee in the names of the faid Benjamin Smith, 
and of another truſtee to be appointed by the major part 
of the g6ommiſſioners named in the faid commiſſion, upon 
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Ch. VI. f. 14 government or real ſecurities, upon truſt, to pay the in. 

ere tereſt or dividends thereof, during the life of the {id 
bankrupt to the ſaid affignee, for the benefit of the cre. 
ditors under the ſaid commiſſion ; and after the deceaſc 
of the ſaid bankrupt, upon the truſts and for the purpoſes 
declared and mentioned in and by the ſaid marriage arti. 
cles of the 2oth day of May, 1730, to take place after 
the death of the ſaid bankrupt. 


| cg P So where Mary Hall, formerly Mary Evatt, was en- 
others. titled to two ſums of 6007, and 4007, upon two bonds, 
_ March, executed to her by one George Achlam, and William 


Lawrence, and was alſo poſſeſſed of a conſiderable for- | 

tune. A marriage being intended between Nathan:el 

Hall and Mary Evatt, in conſideration of ſuch marriage, 

it was by articles bearing date the firſt of Oober, 1773, 

, agreed that the ſum of 2,000 /7. part of the fortune of the 
b, faid ary Zvatt, ſhould be paid to the faid Natharie: 
__ #all, upon his executing to her truſtees 1/illram Brow! 
j and Robert Duke, a bond for the ſame, and which ſaid 
; ſum of 2,000/. was paid to the ſaid Nathanie! Hal. 
Accordingly he gave his bond for the ſame. The truſt; 
oi the marriage articles were, that the 1,000 7. and 2,900 /, 
a24 the bonds ſo given and executed for the ſme, were 
ro be and remain in truſt, for the ſaid Jary Evatt, until 
the marriage, and after the ſolmnization thereof, then in 

| truſt, for ſuch perſon or perfons, and for ſuch intents and 
purpoſes as the ſaid ary Evatt ſhould (notwithſtanding 
her intended coverture) by any deeds or will direct or 
appoint, and for want of ſuch direction to pay the intereft 
and produce of the ſaid ſum of 1,000 /7. to ſuch perſons 
®s the ſail ary Evatt ſhould direct and appoint, and 
tor want of ſuch Jaſt-mentioned direCtion, to impower 
her to receive the ſame for her life. And it was by the 
faid marriage articles declared, that the faid ſum of 1,000/. 
and the intereſt thereof, ſhould not be at the diſpoſal of, 

_ or ſubject or liabie to the debts or any engagements of 
the ſaid Nathanicl Hall, but thould be from and after be 
"ab 
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death of the ſaid Mary Evatt, upon ſuch truſts as are 
declared of and concerning the ſaid 2,c00/. Andas for 
and concerning the ſaid ſum of 2,000/. it was declared to 
\ be in truſt, to pay the intereit and produce thereof unto 
the ſaid Nathaniel Hall, or permit and fuifer him to re- 
tain the ſame, for the term of his natural life, in caſe he 
ſhould continue ſolvent and fully able to pay all his cre- 
ditors, but if he ſhould not continue ſolvent, and able to 
pay all his creditors, then for and during ſuch time only 
as he ſhould continue ſolvent; and from and after his 
deceaſe or inſolvency, which ſhould firſt happen, in truſt 
to pay the intereſt of the ſaid ſum of 2,000/, to ſuch 
perſons as the faid Mary Evatt during her natural life, 
ſhould by any deeds or writings order and direct, to the 


tent that the ſame ſhould not be at the diſpoſal of, or 


ſubject or liable to the controul, debts, or engagements 


of the ſaid Nathaniel Hall, but only at her own ſeparate 


diſpoſal ; and in default of ſuch direction or appointment, 
in truſt, to pay the ſame into the proper hands of the 
ſaid Mary Evatt, or permit or impower her to receive 
tne ſame, whoſe receipt alone was thereby declared ſhoyld 


be a good and ſufficient diſcharge; and from and after the | 
deceaſe of the ſurvivor of them the ſaid Nathaniel Hall 


and Mary Evatt, in caſe the ſaid Nathaniel Hall ſhould 
continue ſolvent, and able to pay his creditors for the 


whole term of his natural life, but in caſe he ſhould not 


ſo long continue ſolvent, then after the deceaſe of the ſaid 
Mary Evatt, and ſuch inſolvency of the ſaid Nathaniel 
Hall, in truſt, to pay, affign, and divide the ſaid ſum of 
- 2,0001. unto and amongſt the children of the ſaid mar- 
rage, in ſuch ſhares and proportions, and in ſuch manner 
and form as the ſaid Nathaniel Hall and Mary Evatt, or 


the ſurvivor of them, ſhould by any dced or will dire& 


or appcint, and for want of ſuch direction or zppointment, 
in truſt, to pay and divide the ſaid ſum of 2,000. to and 
amongſt all and every the child and children of the faid 
intended marriage, ſhare and ſhare alike, if more than 
one, 
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- 4001. other part of the ſaid tum of 1,000/. and intereſt 


lady, of the age of ſeventy-eight and upwards, and 1!s 


and Robert Duke, Fob, Withers, of Chen fide, Lands: 
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one, and if but one, then to ſuch only chiid ; and in cafe 
there ſhould be no child or children of the faid intended 
marriage, or if ſuch and the fame ſhould di2 before he, 
ſhe or they ſhould attain the age of 21 years, without 
leaving iſftue, ther in truft, to pay the ſame ſum of 2,000], 
unto the ſurvivor of them the faid Nathaniel Hall and 
Mary Evait, his or ' her executors, adminiſtrators or 
aſſigns. The marriage took effect, but there vas ng 
iNue of the ſaid marriage. Since the execution of the 
faid marriage articles, the petitioners Thamas Brown and 
Robert Duke, received the ſaid ſum of 1,000 /. due upon 
the ſaid two bonds, with all arrears of intereſt due there- 
on, ainounting to the ſum of 1,321/. 75. 119. and with 
the petitioner /Z7ary Hall's conſent, out of the money fo 
received, Jent and advanced to, or paid and expended for 
the ſaid Nathaniel Hall, ſeveral furns of money, making 
in the whole the ſum of 841/, 45. The truitees alſo 
lent and advanced to the ſaid /\athanie! Hall, the fum of 


ſo received by them as aforeſaid, upon his bond and a 
mortgage of certain leaſehold premifies in Parkhament- 
ftreet, Weſtminſter, then in the poſieſſion of the faid 
Nathaniel Hall, and the remainder thereof, together with 
other money of the petitioner ary {Za!!, was laid cut 
in the purchaſe of an annuity of 507. during the life of a 


in the purchaſe of certain leaſehold premiſies, fituate in 
Gardner's Lane, W:ſtm/nfler, producing an yearly in- 
come of 14/, By an indenture of atznment bearing 
date the 26th day of April, 1784, raade becween the {aid 
Nathaniel Hail, the petitioner ary Hall, Thomas Brown, 


merchant; Hugh Stirrup, of Cateaton-/treet, London, ard 
the: other creditors of the ſaid Nathaniel Fall, reciting 
the marriage articles, and allo reciting that Nathaniel 
Hall, in the courſe of his trade and dcaling, h2d become 
indebted to ſeveral pertons, parties to the ſaid indenture, 

| ". 
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in the ſeveral ſums of, money ſet oppoſite their reſpective Ch, VI. f. 14. 
names, and it appearing upon an inveſtigation of his OY 
affairs, that his effects were not ſufficiznt to pay eight 
ſhillings in the pound on the faid ſeveral debts, and the 
{id Mary Hall having offercd to make up the deficiency 
of cight {hjllings in the pound out of her eſtate, he, the 
ſaid Nathaniel Hall, had requeſted his ſaid creditors ta : 
accept tae ſame in tull- for their debts, and he had pro- 
poſed to pay ſuch compoſition in four, eight, twelve, and 
eighteen months from the date thereof. And alſo to 
aſſign all his effects to the faid //thers and Stirrup, in 

nt, for the better ſecuring the payment of the ſaid 
compolition. And the ſaid JZary Hall had propoſed, 
with the concurrence of her ſaid truſtees, to afſigu all 
her ſ-parate property (except as therein after mentioned) 
to the ſaid John Withers and ugh Stirrup, as a further 
ſecurity for the ſaid compoſition. And had alſo propoſed 
to relinquiſh her claim to a dividend in reſpect of the 

debt due to her from the ſaid Nathaniel Hall, until the 

whole of the compoſition ſhould be fully paid and fatif- 
fied, It was witneſled, that for the conſiderations therein 
mentioned, he, the ſaid Nathanel Fa'!, did grant, bar- 
cn, fell, aſſign, transfer and ſet over unto the ſaid 
Tohn TVithers and Hugh Stirrup, their executors, admi- 
niftrators and affigns, all and ttngular the goods, wares, 
.merchandizes, mortgages, bills, bonds, notes and other 
ſecurities for money and other etfects, particularized in 

the ſchedule thereunder written : to hold, receive and take 

tne ſame unto the faid Fobn /Pithers and Hugh Stirrup, 
their executors, adminiſtrators and afigns for ever, upon 
tie truſts therein mentioned. And by the ſame inden- 
ture, they the ſaid Thomas Brown and Robert Duke, at 
tne requeſt of the ſaid {ary Hall, did bargain, ſell, 

align, transfer and ſet over, unto the ſaid Fohn tVithers 

and Hugh Stirrup, their execucors, adminiſtrators and 
altgns, all and every ſum and ſums of money due and 


owing from him the ſaid Nathaniel Hall, and all and 
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Ch. VI. \. 14, every other ſum and ſums of money veſted in them þy 
=—— the faid ſettlement, mortgages, bills, bonds, notes and 


other ſecuritics for money, which the faid Thomas Bray 
and Robert Duke were poſlefled of, as truſtees named jn 
and acting under the faid ſettlement (ſave and except the 
ſaid annuity of 50/7, and the faid leaſehold premiſſes in 
Gardner's Lane). To hold the ſame unto the faid Joby 
Withers and Hugh Stirrup, their executors, adminiftra- 


tors and aſſigns, upon the truſts therein mentioned. And 


the ſaid Mary Hall did direc, limit, and appoint unto 


- the ſaid Fohn Withers and Hugh Stirrup, their execu- 


tors, adminiſtrators and affigns, the ſaid ſums of 1,000/, 
and 2,000 /. ſo veſted in her, by the ſaid marriage ſettle- 
ment, and under which ſhe had a right to limit and ap- 
point the fame, and the funds and ſecurities in which the 
fame had been inveſted, and all other the eftate whatſo- 


_ ever, in or to which the was intereſted or entitled, under 


and by virtue of the ſaid ſettlement (except the ſaid an- 


mnuity and the faid leaſehold premifſes) to hold the ſame 


unto the faid Fohn 7/ithers and Hugh Stirrup, their exc- 
cutors, adminiſtrators and afligns, upon the truſts therein 
nentioned, and it was thereby declared, that the faid 


Fohu Withers and Hugh Stirrup ſhould ftand pofleſſed 


of the ſaid truſt premiſles, in truſt thereout to pay, after 


deduQting all expences, the compolition of eight ſhillings 
in the pound, and if any ſurplus ſhould remain, it was 
thereby declared, that the faid John Y/ithers and Hug! 
S$tirrup ſhould ftand polleſſed of the ſame for the uſe of 
the ſaid Thomas Brown and Robert Duke, upon the 
truſts contained in faid ſettlement. All or the greateſt 
part of the creditors of the ſaid Nathaniel Hall, executed 

the laſt mentioned deed of compoſition, and agreed to 
accept and take the ſaid eight ſhillings in the pound upon 
their refpeCQive debts. Nathaniel Hall paid and ſatisfied 
the ſaid compoſition of eight ſhillings in the pound to 


moſt of the creditors; and the petitioner Mary Hal, 


paid out of her own proper money, the compoſition to 
: | the 
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the remainder of the creditors, except the ſum of 707. or Ch. VI \. 14- 
thereabouts, which ſhe offered to pay. Mary Hall's Kenny 
ſeparate eſtate afſigned as aforeſaid, was not appropriated 
to the payment and fatisfation of the ſaid compoſition. 
On the 21ſt of May, 1787, a commiſſion of bankrupt 
was awarded and iſſued againſt the ſaid Nathanzel Hall, 
and he was thereupon declared bankrupt accordingly, and 
was at that time indebted to Brown and Duke as truſtees, 
in the ſum of 23,2417. 4s. with intereſt thereon. The 
truſtees offered to prove the ſaid debt, and the intereſt 
due in reſpect of the fame, but the commiſſioners refuſed 
to permit them. Upon which the preſent petition was 
preferred, praying that the ſaid Thomas Brown and Robert 
Duke, might be at liberty to prove the faid ſum of 
32411. 45. together with ſuch intereſt, as might appear 
to. be legally due in reſpect of the fame under the faid 
commiſſion. And that they might receive a dividend 
upon the ſame, ratably and in proportion with the reſt of 
the creditors of the ſaud Nathaniel Hall, to anſwer the 
truſts of the ſaid indenture of ſettlement. The Lord 
Chancellor ordered, that upon payment by the petitioners, 
or any of them, to John Withers and Hugh Stirrup, the 
truſtees under the deed of compolition of the ſum of 701, 
mentioned in the ſaid petition, to be remaining due to the 
creditors under'the faid deed, together with twenty ſhi]- 
 lings for the coſts of the ſame truſtees on this application, 
the petitioners ſhould be admitted creditors under the 
laid commiſſion, for the ſaid ſum of 2,000/. in the faid 
petition mentioned, and be paid a dividend or dividends 
thereon, ratably and in equal proportion with the reſt of 
the creditors of the ſaid bankrupt ſeeking relief under the 
laid commiſſion, but ſo.as not to diſturb any dividend or 
dividends already made under the ſaid commiſhon. And 
referred it to the major part of the commiſſioners named 
in the ſaid commiſſion, to take an account of the prin- 
cGipal and intereſt due on the mortgage for the ſum of 
4001, in the faid petition mentioned, And alſo ordered 
* 24h * . that 
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miffioners. And that the afignees under the faid com- 
miſfior, the bankrupt and all proper parties, ſhould join 
with the faid commiſſioners in the execution of a proper 
conveyance or cenveyances, to the purchaſer or pur. 
chaſers thereof, and prodice before the ſaid commitſtoners, 
upon oath, all deeds, papers, and writings, in their refpec- 
tive cuſtody or power, relating to the title of the faid 
premiſes, as the ſaid commiſhioners ſhould direct, and 
that the money ariſing by ſuch ſale ſhould be applied in 
diſcharge of the principal and intereft due on the faid 
mortgage, and the ſurplus thereof (if any) paid to the 
aſſhznees under the faid commiſſion; and in cafe the 
money to ariſe by ſuch fale, ſhould not be ſufficient 
pay and fatisfy what ſhould be found due to the peti- 
tioners, for principal and intercſt as aforeſaid, the peti- 
tioners were to be admitted creditors under the ſaid com- 
miſfion for ſuch deficiency, and be paid a dividend or 
dividends in reſpect thereof, ratably and in equal propor- 
tion with the reſt of the creditors of' the ſaid bankrupt 
feekins relief under the ſaid commiſſion, but ſo as not to 
ciſturb any dividend or dividends already made under the 
| faid commiſſion. 

In another caſe there was a covenant in the hab ckrupt” $ 
marriage ſettlement, that he ſhould pay to the truſtees to 
the uſes of the ſettlement 6,0c07. by inſtalments, viz. 
1,0c0/, at the end of ſeven years, and 1,000/. per ann. 
afrerwards, till the whole ſhould be paid, ſo that the ſum 
_ of 6,000/7. ſhould be paid in twelve years, if the bank- 
rupt ſhould fo long hve; if he ſhould not, then the whole | 
was to be paid within one year after his deceaſe, if the 
wiſe or any child of tie marriage ſhould be then living 
if n@#;, then 2,000 /. only was to ;"K paid, 
The huſband under the ſettlement took a life intereſt 
in ſeveral annuities belonging to the wife, and alfo in 


ſome 4 pr cent, annuities of the year 1780, The huſ- 
| band 
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band became a bankrupt juſt before the end of the firſt ©» VE{. 14. 
ſeven years. "This was a' petition to be admitted to prove rn ng 
the 6,000 /. as a debt under the commiſſion. 
The Lord Chancellor faid it was a queſtion, whether 
theſe were not mutual demands, the huſband having rights 
againſt the truſtees, as to which the afſignees muſt ſtand 
in his place. As to the 3,000/. that would certainly 
become due, the oniy contingency was, whether there 
would or would not be 3,000 /. more, therefore he ordered 
that the truſtees ſhouid be admitted to prove the 3,000 7, 
and the aſſignees would have a right to claim whatever 
the bankrupt could claim againſt the truſtees, fo that there 
muſt be a rebate on the value of thoſe funds. 
Where the father gives a bond to his intended ſon-in- 
law, on the marriage of his daughter, to pay a ſum of 
money after his deati, and intereſt in the mean time, on 
particular days and times, and there 1s a breach of the 
6ondition of the bond, and the father becomes a bankrupt ; 
this 15 a legal debt not depending on contingency, whe- 
ther. It 1s or 1s not to. be. paid—and therefore may be 
proved under a commiſſion. *I'hus where Fohn I/in- Ex parte 
chefler married Elizabeth the daughter of Fohn Grant, deb rg 
and previous to his marriage, by an indenture dated the 2 Atk. 116, 
24 of Fuly, 1739, made between the faid John Fin- 
chejler on the one part, and Fohn Grant the bankrupt, 
and E/:zabeth the petitioner's wite, of the other part, re- 
eiting the then intended marriage between the ſaid F4hn 
Wrcheſter and Eizab:th, and "that John Grant had be- 
tore the execution of the indenture paid I/inch:/ter 5001. 
and by a bond dated the fame day ſecured 1,000/. more 
to be paid to J/inchefter, his executors, adminiſtrators, 
and afſigns, within twelve months after the death of the 
 lurvivor of John Grant and Barbara his wife, together 
with intereſt for the ſame at 41. per cent. per ann. by 
equal half-yearly payments, which 5007. then paid, and 
1990]. ſecured to be paid, was declared to be in full for 
wc wife's portion, It was agreed, and JVincheftcr cove- 
nanted 
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Davics 5432. 


11:2 of 2,000/, to be placed out at intereſt for the faid 


_ due, ſhould be placed out at intereſt in the names of two 


d Fohbn F/incheſter and his wife, to diſtribute the 3,000], 


_ truſt to divide the ſame between ſuch children equally; 


_ paid the interc{t of the bond home to the 25th of Decem- 


| Fobn Grant, and he was thereon declared a bankrupt, 
_ and affignces choſen, but no dividend having been made 
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nanted with 7:hn Grant, that he, his heirs, executors, or 
acmimftracors, ſhould, within one month after his death, 
pay © John Grant, his executors or adminiſtrators, the 


+ incheſter's wife, and the iſſue of the marriage; and it 
was alſo agreed, that the 2,009/..and the 1,000. when 


truſtees, in truſt after the death of the ſurvivor of the ſaid 


among the children, in ſuch proportions as Hinchefterand 
his wite thould direct, and for want of {uch direction, in 


and in caſe there was no ifſue of the marriage, to pay 
1,C00/. part of the 3,0007. to ſuch perſons as the ſaid 
Fohn FWincheſter's wife ſhouid appoint, and for want of 
ſuch appointment, to H/inchefter, his heirs, executors, or .. 
adminiſtrators. 

'The marriage was accordingly had between the fad 
Fobn Winche/ler and Elizabeth Grant, and thece was 
ifſue of the marriage living three children. Fobn Grant 


ber, 1742, but not upon the exact days of Chri/tmas and 
Midſummer, as was reſerved in the bond. 
In April, 1744) a commiſſion of bankrupt iſſued againit 


of the bankrupt's eſtate, HYinche/ter applied to the com- 
miſfioners to be admitted a creditor for the ſaid ſum of 
1,000/7. but ſuch ſum not being payable till after the 
death of John Grant and Barbara his wife, the com- 
miſhoners refuſed to admit him a creditor z and there- 
fore he preferred his petition to be admitted a creditor 
for the principal ſum of 1,0001, and that the dividends 
thereof might be laid out in the purchaſe of South Sea 
annuities for the benefit of him, his wife and children; 


and alfo prays to be admitted a creditor under the com- 
miſion 
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miſſion for 20/. being the half year's intereſt due on the ©. VI. £. 14» 
bond at IMrdſummer laſt. es 
Lord Hardwicke ſaid, here was clearly a breach of | 
the condition of this bond before the bankruptcy, for the 
half year's intereſt was become due at Chriſtmas, but 
not paid till the 10th of Zanuary, and therefore not being 
paid at the day, the penalty was forfeited at law, He ſaid, 
that it had been argued, that it turned upon the a&t for 
| the amendment of the law the 4 and 5 Ann. c. 16. fo 12. 
© « That when an action of debt is brought upon any 
« bond, which hath a condition or defeafance to make 
« yoid the ſame upon payment of a leſſer ſum at a day 
| « of place certain, if the obligor, his heirs, executors, 
| ©« of adminiſtrators have, before the a£tion brought, paid 
| « the principal and intereſt due, though ſuch payment 
| « was not made {trictly according to the condition or 
| « defeafſance, yet it may be pleaded in bar, and ſhall be 
« as effeCctual as if the money had been paid at the day 
| © and place according to the condition; and had been fo 
| © pleaded.” | > 
| Before this a& of parliament the bond was forfeited, 
if not paid at the day. But, ſaid his lordſhip, at a day or 
| place certain, are material words, 'I his is a new de- 
| fence, and a new plea given by the act of parliament, 
| and therefore the common way of pleading is, that all 
intereſt was paid before the aClion brought. But this 
| is not a bond with a defeaſance for the payment of a lef- 
{ ſer ſum at a day certain, for here the principal is to be 
| paid at an uncertain time; for it 1s to be paid within a 
"twelvemontt after the death of the ſurvivor of father and 
{ mother, It is not, therefore, a bond within the deſcrip= 
tion of the ſtatute, nor did the a'of parliament intend 
to comprehend bonds of this nature. For ſuppoſe a bond 
| payable at inſtalments, the obligee gets judgment on the 
{ whole penalty, upon a breach of payment at the firſt in- 
ſtalment. Even a court of law would in ſuch caſe act 
| equitably; for upon the obligor's applying to the court 
Vor. I. Q there, 
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Ch. VI. \. 14. there, and offering to pay the money due at the inſt]. 
o_——— ment, and agreeing to let.the judgment {tand as a {. 


Ex parte 


- Winchefter. 


Davies 536. 


Ex parte 


Caſw2ll. 


S» FP. w. 497» 


. the other creditors of the bankrupt. 


wife, if ſhe ſurvived him, 1,000/, The obligor became _ 


' the money to be paid to the wife ; but if the wife thould 
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curity for the reſt, they will relieve the party, on pay. 
ment of the money then due, and coſts, 

His lordſhip, therefore, ordered, that the petitioner 
Mr. WWincheftcr be at liberty to prove his debt of 1,000], 
and that he be admitted a creditor under the commiſſion 
for what he ſhall ſo prove, and be paid out of the bank. 
rupt's eftate a dividend in refpect thereof, ratably wit 


When a man covenants in conſideration of a matriage 
portion paid him, for his heirs, executors, and admini- 
ſtrators, to pay to truſtees a ſum of money after his de- | 
ceaſe, zn caſe his wife ſurvives him, 1t 1s materially if. 
ferent from the other caſes; becauſe 1t depends upon a 
contingency whether it may or not happen, whereas in 
the caſes before mentioned there was a remedy at law 
before the commilſiion iſſued. | 

The firſt caſe in point under this head 1s, where an 
huſband trader, in contideration of marriage, and of : 
portion, gave a bond to his wife's truſtee to leave tie 


a bankrupt: and it was obje ted that in Lord Cooper” 
time, it had been ordered 1n caſe of. a bond given 6n fo 
valuable a conſideration, that the money computed upo! 
the diſtribution to be the ſhare of the obligee in this 
bond, ſhould be put out at intereſt, and the creditors to 
have ſuch intereſt during the life of the huſband the 


bankrupt, and if the huſband ſhould die, living the witc. 


die in the life-time of her buiband, then the money to be 
paid to the cred:tors. 
On the other hand, Lord Macclesfield w was «fold to have 
doubt:d -of this; and Lord Chancellor King conceived 
that no part of the bankrupt's eſtate ſhould wait or be ce- 
ferred from being diſtributed ; eſpecially that the Cdifiri- 
þ:ition ſhould not wait for a debt which was neither :- 
4 | , __ 117 
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tum in prafent:, and never might be debitim in futurt, 
in regard the wife might die in the life of the huſband. 
So, in a caſe in the King's Bench, it appear. d that 


William Donatſon, in his life-time, by his bond dated the 
bth of May, 1704, obliged himſelf, his heirs, executors, 


and adminiſtrators, to Tully and Rudſley in the ſum of 


%301, which bond was conditioned, that if the heirs, ex- 
ecutors, or adminiſtrators of the faid Donalſon thould 
pay to the ſaid Tully and Redfley 4001. within two 
months after the death of the ſaid Donalſon, in cafe one 
Martha Latimer ſhould marry the faid Donalſon and 


ſhould happen to ſurvive him, in truſt for the benoll and 


| hchoof of the ſaid Martha, her executors, adminiſtrators, 
or aligns, then the obligation ſhould be void otherwiſe 
to remain in full force. | 

Deonalſ»n was married to Martha Latimer and became 
a bankrupt, and obtained his certificate, and afterwards 
died, having made his will and appointed executors, who 
did not pay the 407, Upon a queſtion whether the truſ- 
tees could have proved this bond under Donalſon's com- 
miſſion ; the whole court were of opinion, that it beipg 
uncertain whether this bond ſhould ever become due or 
not, it depending upon two contingencies which had rot 


both happened, at the time of the act of bankruptcy come 


mitted, it was impoſſible te make ſuch abatement of 5 7, 
per cent, as the aft of 7 G. 1. direCts; and therefore that 
this bond was not within that aCt, 

Contormably to this was the caſe of Edward Gert, 
Who, by m- rriage articles in 1716, covenanted to pay 
truſtees 4,000 7. in caſe he ſhould die, leaving a fon and 
other children who ſhould arrive to 21 equally, &c. 


Cirk becomes a bankrupt, and has a ſon and four other 


children all infants, who prefer their petition, praying 
thar a ſufficient part of the eſtate might be ſet - 1n 
order to be divided when, &c. 

Lord Chancellor. It is uncertain whether any thing 
will ever become due; and before the 7 G. x. c. 3I. it 
Was a queſtion, whether bonds or promiſlory notes pay- 
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Ch. VI. f. 14, 
Tully v. Sparks. 
Ld, R 2yNs 


1546. 
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Ex parte Cork 
Vin 72. pl. 7. 
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Ch. VI. C. x4. able at a future day, though certain in all events, cou! 


Ex parte King, 
- Davies 254- 


be letin. And the: difference now 1n ſuch caſes is to b+ 
_ adjuſted by rebate of intereſt ; but here, how is it poſſih!s 
to adjuſt the differenc2 upon a contingency which na; 
never happen ? 

And upon the ſame principle, where, by article mad; 
on the 16th of Feb. 1731, between James King tie 
elder, and the bankrupt Fames King the younger, Fane: 
Sutton and Anne King, by the name of Anne Sutton, and 


| Robert Sutton, and Fon Complice, reciting the intended 


marriage between '7aes King the younger and {i 


King. It was covenanted and agreed, that the {ail 


James Sutton ſhould, within three months after the mar. 
riage, pay the ſaid Fames King the younger 109%, :: 
the marriage portion of tne ſaid Anne Suttin; and if 


 Fames and Anne ſhould have iſſue living at the death «« 
Fames Sutton, that then the heirs, executors, or admi!- 
ſtrators of Farmes Sutton would pay to the ſaid Fans; 
King the. yourger, the further ſum of 1,000 7. if þ: 
ſhould bethen living. But if Xing ſhould die be fore the 
lift 1,000/, became payable to him, then the ſame ſhould, 
in like manner, be paid to the ſaid Robert Sutton anc 


Foba Coniplice, win truſt to place out the ſame at interch, 


on ſuch ſecurities as the truſtecs with the ſaid Anne Finn 


ſhould approve, and ſhould pay the intereſt to be mic: 
thercof to her, during her life, and after her _— tor 
the maintenance and "education of the children of thc loi 
Fames and Anne King, 1 they ſhould attain twenty-012, 
and then to be paid to them, in ſuch parts and portions 


as the ſaid James and Anie King ſhould appoint, and tet 


default of fuch appointment to be divided equally between 


them. And in caſe they had no iſſue, then to ſuch per 


fon or perſons as the ſaid James King the younger thous 
by deed or will give or appoint the fame unto, and it 


default thereol, the fame was to be paid to the executors 
<r adminiſtrators of the ſaid Fames King. 


By the fame articles ames King the younger cove: 


62r, ted at it ms received the ſaid 19001. payable after 


James 
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Fames Sutton's death, according to ſuch covenant, that ch. v1. £. 14. 
hen the heirs, executors, or adminiſtrators of the ſaid Gannon 
James King the younger ſhould, within three months 
ikter his deceaſe, pay to the ſaid Fobn Cem? tice and R9- 
vert Sutton, 3c. 1,000]. to be by. them ewployett in ſuch 
manncr and form, and for ſuch uſes, intents and purpoſes” 
1« were before expreſled and limited, touching the 1,020/, 
payabie after the death of Femmes Sutton, 

In Fanuary, 1739, Fames Sutton the father died; and 

%umes and Anne King having iſſue a daughter, named 
4nne, who was then living, Tames King became intitled 
to the 1,000. after Fames Sutton's death, and the exe- 

cutors of Sutton accordingly paid him the ſame ; and he 

pave them a diſcharge from the ſame, 

Fomes King bacata a bankrupt, whkerevpon Anne 
Wing petitioned to be allowed the 12,0007. fo paid to her 
huſband James King, by Sutten's executors, in the na- 
ture of a debt under the commiſſion, by virtue of the 
covenant in the articles, and that a part of Aing's eſtate, 
in proportion to what 1s paid to his other creditors, might 
be paid to the truſtees, to be diſpoted in ſuch manner <s 
might anſwer the intention of the ſaid articles, and that 
the money to be received by vircue of fuch dividend, 
mvht be placed out at intereſt, in ſuch manner as that 
he might receive the intercit thereof during her life, in 
caſe the ſurvived her huſband, and that the evinichpul mo= 
nies to be received for ſuch dividends, might go and be 
paid to ſuch child or children of her by James King, as 
ſhould happen to be living at the death of the ſurvivor of 
them, in cafe there ſhould be any ſuch ifſue, as was di- 
rected by the articles. 

Lord Hardwicke was of opinion that he coli; not re- 
eve the petitioner Anne Ang 3 and therefore diſmitied_ 
the petition, 

Arain, where articles of agreement Were entexed into e.g 
between Fobn Grier, Ruth Groome, ſpinſter, and Thomas 1 act; + IR 
Frome, Thomas $; — and Jobs Sharpe, reciting that P#vi6s 524+ 
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Ch. VI.f. 14. a marriage was intended to be had between the faid R:;;; 

Ser —_— Grome and the ſaid John Grier, And in conſideration 
of 600/. to him paid by the faid Thomas Groome, as the 
marriage portion of the ſaid Rruth Grome tis Caughter, 

and for the making ſome proviſion, ſupport, and main. 
tenance for the fad Ruth Groome and her 1ftuc, in cafe 
| the ſaid intended marriage ſhould take eftect, and ſhe 
ſhould ſurvive the ſaid John Grier ; the ſaid John Grier 
did, for his heirs, executors, and adminiſtrators, coye- 
nant, promiſe, and agree to and with the faid Thais 
| Groome, T hemas Symond's, and Jobn Sharpe, and the fur. 
vivor of them, that the heirs, executors, and adininiira- 
tors of the ſaid John Grier would, within three months 
after the death of the ſaid Fohn Grier, well and truly 
pay, or cauſe to be paid unto the faid Thomas Gree, 
T homes Symends, and John Sharpe the ſum of 6001, to 
be placed out upon ſecurity, in truſt that they ſhould, 
when they had received the ſaid ſum of 600/. as foon as 
they could conveniently afterwards, place cut, ia thcir 
names, the ſaid ſum of bool, ; and from time to time, 2s 
they ſhould fee occaſion, and think proper, call in and 
receive the ſaid monies, and place the fame out upon 
other ſecurities, upon truſt that the intercſt and proceeds 
tat ſhould arite by the faid 6007, or any part thereof re- 
ccived by the ſaid truſtees, ſhould be paid to the ſaid 
Ruth Groome during her natural life, for her own uſe, or 
to ſuch perſon as the ſhould, by deed or writing under 
her hand and ſeal, teſtited by two credible witneſſes, 
direct or appoint. And after the death of the ſaid Ruth 
Greom:, in Caſe there ſhould be iflue of her body, in truſt 
for ſuch iſſue, in ſuch manner as in the ſaid articles are 
mentioned; and in default of ſuch iflue, or in caſe the 
faid Ruth Groome ſhould die, leaving iſlue, and all ſuch 
iſſue ſhould die within age, and without iflue, and un- 
matried, then 300 /. part of the ſaid 600/. and all intereſt 
which thould be then due for the ſame, ſhould be paid 
unto 


Of Creditors by Yarriage Articles. | - 23 Ml 
into the executors or adminiſtrators of the ſaid Pohn Ch. VI. £ 14. ; 
Grier, and the 3007, reſidue thereof, unto the ſaid NR” | h. 
Th1zas Groome, his executors, or adminiſtrators, > 

The marriage took effect, and afterwards a commiſ- # 
fron of bankrupt itJucd azainit Grier, who Gied before 
2ny dividend mave, | 
Loni Grocme, and the other truſtees, attempted to 
'2 the 6090/7. as a debt before the commiſſioners, who 
- ref "_ to adinit ity and therefore they p<titioned the 
CINCEIIOF. | 
The counſel for the creditors admitted, that if a  judg- 
ment had been given with a defeaſance, or a bond with 
2 penalty for payment of a ſum of money at a certain 
time, and ſuch penalty had been forfeited, this would 
have been a debt at law, and proveable under the-com= 
miflion 3 but they ſaid this was a debt only reſting in 
_ covenant, and that in t' is caſe there was no forfeiture of 
the penalty, ſuch debt depending on a contingency, and 
was not provided for to be proved by avy clauſe in the 
atts relating to bankrupis; and therefore the truſtees 
(though the contingency - had happened before the divie 
dend was made) had no right to prove the debt. 
Lord Hardwike concurred with the reaſons oftered 
by the creditor's counſcl, and expreſſed his opinion, that. 
a8 this was not a debt that happened at the time of the 
act of bankruptcy committed, that it could not be proved 
under this commiſſion, there being no drawing a line 
between the one and ths other. That the caſe of Zully ve, 
$arks, which he had fully conſidered, was a clear au- 
thority in this point: and that the acts relating to bank= "= 
rupts, had not made a ſufficient provifion for the relief of £1 W 


ſuch ſort of creditors; therefore he diſmiſſed the petition. 8 
Tf the-eontinge. cy is made to happen upon the - Bur the wife's 7H 
UWnB fortune may 3 ; 

Vency Or batFruptcy of the huſband, yet that will not. þ« f-rtled on the bk. 
mA the truſtees to come in as creditors, [x ' 7-11, HOI ODEON Hf 
42 | . fails, and then bo 74 

to her ſeparate uſe. Lockyer ve Savage. 2 Stra. 947. Ex parte Brown, Ante Stratton v. MW 
Hale, 2 Bro. 490. Pon © ; ® 
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'Ch. VITf. 14. 


Ex parte Hill, 
221i D-cember, 
1786. 

Ex parte Mat. 
thews, ſame 

poin?, and peti- 
tion di{auitied. 


They were not 
ated in the 
petition, 


_ « of 1,000/. hereby intended to be ſecured, and to have, 


« in ſuch caſe either the faid Thomas Archer, and that al- 
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For where Thomas Archer (the bankrupt), entered 
into a bond, dated the 17th of November, 1777, to the 
petitioners Jeremiah Hill, the elder, and Feremiah Hill, 
the younger, which was made and entered into by him 
to the petitioner, previous to and in contemplation of a 
marriage agreed upon, and then intended to be h2d and 
folemnized between him and Mary Chivers, ſpintter, 
with whom he was to receive a conliderable marriage 
portion, The bond was in the penalty of 2,000 /. con- 
ditioned for the payment of 1,000/7. to the Hills, in truft 
for the faid /Zary Chivers, and the iſſue of the intended 
marriage, in the ſeveral events, and upon the feveral 
truſts and contingencies mentioned in the bond. In the 
condition of the. bond there was the following proviſo: 
« Provided always, and it is the true intent and meanins 
& of the foregoing bond or obligation, and condition, 
« and of all the parties before named, and it 1s hereby _ 
« expreſsly granted, provided, declared and agreed, that 
& in caſe the faid Thomas Archer, by loſſes or misfor- 
« tunes in trade, or by any other ways or means what- 
« foever, ſhall during his natural life hapyen to fail or. 
« become inſolvent, or bankrupt, and the ſaid ary 
« (his ſaid intended wife), or any 1fJue of the ſaid in- 
& tended marriage ſhall be then living, then and in ſuch 
<« caſe, that theſe preſents ſhall operate, extend, and be 
« in force, ſo as to enable, entitle, and give a right and 
« power to the petitioners, immediately or at any time 
& or times, from and after ſuch failure, inſolvency, or 
« bankruptcy, to claim, come in and be conſidered as 
« Jawful creditors, or a lawful creditor for the ſaid ſum 


Ling 


« recover, and reccive an equa! part, ſhare, or dividend, 
« or parts, ſhares, or dividends of the eſtate and effects 
« of him the faid Thomas Archer, for the ſaid ſum cf 
« 1,000/. ratably and proportionably with other the law- 
& fy] creditors of him the faid Thomas Archer, and that 


«' [1nces, 
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ec ſignees, creditors, or any or either of them, ſhould ck. VI.f. 14 
« not in anywiſe be entitled to fuch dividend or divi- at os 
« d:nds, or any ſubſequent intereſt or profits therefrom, 
« gr to ariſe from, or for or in reſpe&t of the fame, ar. 
_« any part thereof, nor have or receive the fame divi- 
« dends, intereſts or profits, or any part or parts thereof, 
« or any manner of benefit or advantage ariſing there- 
& from, in anywile ſoever for or during the natural life 
« of him the ſaid Thomas Archer, but that in ſuch caſe 
 « the faid dividend or dividends, when ſo recovered or 
« received by the petitioners, in cafe the ſaid 44ary (the 
&« intended wife of him the ſaid Thomas Archer), {hall be 
« then living, {hall be by the petitioners or the ſurvivor 
« of them, put, placed, and continued out at intereſt, 
« in manner aforeſaid, and the intereſt and profits ariſing, 
« therefrom, paid unto her the faid 4ary, during the joint, 
« natural lives of her andthe ſaid Thomas Archer, to and 
+ for her own ſole and ſeparate uic, benefit, advantage, and 
© diſpoſal, as her ſole and ſeparate eſtate and property.” 
The marriage took place, and the huſband at the time 
of the marriaze, and i:nce, received ſeveral ſums of money 
amounting together to 8001 as the marriage portion 'of. 
the ſaid Mary Chivers. 
The truſtees applied under the commiſſion againſt 
Hrcher, to prove the bond for 1,000 /. but the commiſ- 
{oners refuſed to adn.it them 3 wacreupon they preferred 
thus petition to the Lord Chaucellor, praying that they 
might be admitted as creditors, but the petition was 
| diſmiſſed. 

So where the condition of the bond was, that a FOR cf. Fxparte 
4c0 /. ſhould not be payable, or any action brought on —_—. 
the bond ſo long as the intended huſband ſhould be in 1794. 
200d credit and circumſtanc-s, and publicly carry on his 
buſ:neſs, but if he thould at any time fail 1a his credit, 
or commit any act of bankruptcy, or abicond or ſecrete 
himſelf for debt, or be arreſted and continue in priſon on 
5uch arreſt for the ſpace of one month, or ſhould take, 

or 


> 
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Ch. VI. f. 14. or endeavour to take, Os of any infolvent a, then 


Ex parte 


CGreenaway. 


2 Aitk. 113. 


» then 
in either of the ſaid cajes, the faid 400 /7. ſhould become 
payable, "The huſband bet bankrupt, and the pc. 
tition of the truftees to nrove vas diſmiſſed, 

'T here have. becn alſo two other cafes in which: the 
principlzs above laid down as to contingent debts hay 
been admitted, t3ouzh from circumſtances of peculiar 
hardſhip, the court has been averſe to decide avzinlt the 
claim of the wite. 

As where Edward Greenaway, previous tt his marriaze 
with E/1zabeth Creznawoy, gave his bond to her father, 
in the penalty of 6c0/. in truft, that if. the marriage 
ſhould take effc&, and the ſhould ſurvive Edward Green- 
away, and if he ſhould, before his death, by will, oc 
otherwiſe, give or leave the petitioner Zec/, in goods, 
or other perſonal or real eſtate, fo as the ſame ſnould he 
paid by his executors: or aſſigns immediately after his 


'death, to the ſaid E1:zabeth, vichou any Claim by ary 


perſon or perſons: wiatioever, then the bond was to be 
void, 

The marriage took Fre ELITE Edward Fo eenaway 
and El:zabe th, and a commiſſion of bankrupt iflued 
againſt Edward Greenaway, and he died inſolvent, be- 


| fore any diftribution of his eſtate, and Elizabeth Greena- . 


way proved.the bond before tne commiſſioners, but the 
aflignces refuſed to make any uividend to her, She there- 
fore petitiunec, that as her huſband made no proviion 
for her, in his life-time, ſhe might be let in to reccive 

er dividend out of the bankzupt's citate and effects, I 
Eq cual decree with the other creditors. Lord Hardiwicke 
ſaid, tho queſtion was, whether this is not a debt become 
due before the eftate is diſtributed, and that it would be 
the hardeft cafe in the world, if ſuch a perſon ſhould not 
be admitted a creditor, before the eſtate is divided away. 
The penalty in an oblization is debitum in preſent!, and 
the condition only ſuſpends it, fo that it is looked upon 
23S a debt, from the time of the execution of the bond, 


© Cab 
a#? 
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His Lordſhip ordered it to ſtand over, to give an oppor- Ch. VI. f. 14. 
tunity to compromiſe, and accordingly the creditors Dd 


agreed to let in the wife of the bankrupt for 1507. half of 
the bond debt only, in which the acquieſced. Where- 
upon the Lord Chancellor ſaid, he was very glad it was 
compromiſed, for it was a matter attended with great 
difficulties, and there had not been one caſe' knce Tully 
V. Sparkes, but what had been determined expreſsly 
againſt a contingent intzrett. He added that the diſtinc- 
tion taken in cquity, has been between a truſt for the 
wife, and a bond ablolutely given to the wife herſelf, be- 
fore marriage, upon a contingency of her ſurviving the 


huſband. 


So where Benjamin 4ichell, in purſuance of articles 


before his marriage with E/izabeth Michell, did execute 
a bond to Thomas Michell and Wiliiam Rous, the truſtees 
under the articles, in the penalty of 1,000 7. conditioned 
to be void, if the heirs, &c. of Benjamin Michell, ſhould 
pay to Thomas AMicheil and William Rous 5001. within 
three months next after the death of Benjamin Michell, 


for the ule of the petitioner, in caſe ſhe ſhould outlive her | 


huſband, or in caſe {he ſhould not furvive him, to the uſe 
of her child or children, it any. A commiliion of bank- 
rupt iſtued againſt Benjamin Michell, who died ſome 
tine after, and a dividend was declared or nine thillings 
in the pound. The commiſtoners would not admit the 
wife a creditor without an ordcr of the court. 

She petitioned to be admitted a creditor, and to be 
paid out of the money remaining in the athgnees hands, 
a dividend in proportion to what hath been already paid 
to other creditors. 


The affignees being ſerved with notice, and no coun- 


ſe] attending for them, the Lord Chancellor directed the 
petitioner to be admitted a creditor, and to receive her 
dividend, zt not being oppoſed. His Lordthip declared, 
| that if there had been a judgment, he ſhould have 


thought it would have made it an immediate debt, and 


ſhe 


\ 
a - 


” 


Fx parte 
Michell. 
1 Atk. 120, 
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Anonymous. 
22 Jan. 1759. 
2g Will, 271, 


Fnllanky, 
C:liifor!. 
2 Vern: 66:2. 


Of Creditors bu Yarrtage Articles; 


ſhe would have been intitled to come in as a claimant 
before the death of the huſband, and the aitignees muſt 


then have retained ſuthcicnt in their hands on a. dividend 


cay, to an{wer a proportionable dividend to the petitioner, 
when the event happened, 

After the Lord Chancellor had pronounced the order 
he had fome doubt, and therefore would not ſuffer th: 
ſecretary to draw up the order, though not defended, and 
deciared in this caſe he was very unwilling to make a pre- 


. cedent, though this appearcd a very hard cafe. He ſzid, 


the only difterence between Groome's caie and this, is 
that Greeme's cafe was upon a contract, but this upon 
bond, and unleſs it can be made debitum in prefents, ſol- 
vendum in future, which would be difficult to do, the 
petitioner would not be intitled to prove it. In thoſe 
caſes where he had let in ſuch crecitors, a judgment was 


given at the time, which is an immediate. debt at law, 
and ſuſpended only in cquity upon the defeaſance. His 


Lordſhip ordercd it to ſtand over till the next day of pe- 
titions, and in the mean time recommended it to the at- 
ſiznecs to compromiſe with the petitioner, 

in a ſtill later caſe, it is ſaid to be ſettled, that on 2 
continent proviſion for a wite, {he cannot be admitted 
as A Creditor, 

But notwitaftanding the general rule fcems to be thus 
eftabliihed, the caſe will be different, if the afſignces are 


_ obliged to come into equity to compel the pertormance 


of a truſt; for then, as they require equity, they ſhall be 
obliged to do equity, and iecure the ſettlement to the 
wife. Thus where one Blanchard, a cabinet maker, 
married the ſiſter of Calliford, who had 5004. portion 
fecured by land. Blanchard on his marriage, gives a 
bond to leave his intended wife, if ſhe ſurvived him, 
5007. or a third of his eſtate, at her eleCtion. 

Blanchard hecame a bankrupt. A bill was brought 
by the aflignees to have the 590/. raiſed by a fale, and 
decreed accordingly; but with this, that the wifz ſhould 

| come 


. Of joint Debts. 


eome in as a creditor, upon the 5090/7, bond, and what 
ſhould be paid in reſpect thereof, to be put out at intereſt, 
and received by the creditors, during the life of the huſ- 
band ; and if the wife ſurvived, then the money to be 
$1:d to her, ; 


\ 


S E CH AV. 
Of Foint Debts. 


JoinT creditors are intitled to a diftribution of the 
joint or partnerihip eftate, without the ſep2rate creditors 
being yermitted to participate with them, but notwith- 
ſtagding ſeparate creditors are not intitled to ſhare the 
dividend of. the joint property, unt!} the joint creditors 
have received twenty fhillings In tae pound, yet they are 
upon petition let in to prove their reſpectve ſeparate debts 
under the Joint commilton, paymng contribution to. the 
charge of it, and as the joint or partnerilp eſtate is in the 
412 place to be applied to pay the joint or partnerſhip 
&bts, ſo in hike manner the feparate eſtate, ſnall be, in 
the firſt place applicd to pay all the ſeparate dzbts. "This 
is ſettled as a rule of convenience, and 1t 1s refolved, that 
if there be a ſurplus of the joint eſtate, belides what will 
pay the joint creditors, tae ſame ſhall be allotted in due 
proportion to the ſeparate eilate of each p.rtner, and ap- 
plied to pay the ſeparate creditors. And if there be on 
the other hand a ſurplus of the ſeparate eſtate, beyond 
what will ſatisfy the ſeparate creditors, it {hall go to ſup- 
ply any deficiency that may remain as to the joint cre- 
ditors. 

This moJe of adjuſting the rights of each claſs of cre- 
ditors, where a joint commiſſion is taken out, ſeems at 


One time to have becn extended by the court into a rule, 


to dire& the proof of debts under a ſeparate commiſſion, 
by virtue of which, the ſeparate eſtate only can be af- 


ligned, and therefore it was held, that joint creditors could 


not 


Crowder, 


OS. © 


Ch. VI.f. vo. 
Lg Io 


This is now 
done by a gene- 
ral 'order without 
Petition. 
Q1. As to Cone 
tribution. 

Ex parte 

Sandon. 

1 Atk 62. 
Ex parts --- 


2 Vern. 706, 
Ex parte Bond. 
1 Atk. g9. 
Ex parte 

Rowlandſon. 
3 P.W. 4C 5s 
Gols v, 
Du Freſngy. 
Davies, 373- 
Ex parte Cook, 
2 P.W. $SOIs 
Grace v. 
Heyham. 
Firzgibbon 237, 
Baraards B. R, 


469. 


Ch. Vl. f. r5. 
L OR OP" 


Ex parte 
Bauer. 


« Atk. gS. 


Of joint Debts, 


not prove under ſuch a commitſion, except for the purpoſe 
of aſſenting to, or dilienting from the canoe; ad S Certi. 
ficate. | 

Accordingly, in a caſe of ſeparate commiſſions taken 
out agaiit each of two perſons who had traded in part- 
nerſhip, which was dilfolved before their bankruptcy, — 
The Joint creditors petitioned to prove their joint debts, 
under eaca of their commiſſions. Lord Chancellor (id, 
where there is a joint commiſhon taken out azainft part- 
ners, ſeparate creditors may come in under fuch a Com- 
mittion 2nd prove their debts, and joint creditors ſhall be 


| ſatisfied out of the joint eſtate, and ſeparate creditors out 


 Exparte- 
Olikn:ss 
$ May I g7 Jo 


of the ſeparate eſtate, becauſe the aſſignment in that cafe 
is of the whole eſtate. But where there are two perſons 
who have been partners, and yet the commiſſions are taken 
out againſt them as ſeparate traders, there, creditors upon 
the joint eſtate, cannot be admitted to prove their joint 
debts under each commitiion, for they have an equitable 

right, in cafe there ſhould be any ſurplus of the eſtates 
of the two bankrupts, after the ſeparate creditors are ſa- 
tished. _ 

So where R. Cox, Fohn Oliknow, and G. Lifart Cox, 
had been partners in a ſtocking manufactory at Nitting- 
ham, which partnerthip expired on the 1ſt 'Fanuary, 1779; 
and finding their affairs in an embarraſſed ate, they joined 
on the 7th of Fanuary following, in an afignment of all 
the partucrſhip effects to truſtees for the creditors—Thele 
truſtees afterwards, and without the conſent of R. Czx, 
aſſizned the effects, &c. to an uncle, and a brother of 
Fobn Oldknow, as truſtees to get in the partnerihip debts, 

&c,—R, Cox afterwards traded ſeparately and became a 
area ; and a ſeparate commiſſion vas iitued on a ſub- 
jequent tratlNg,—— 

The ſecond. truſtees now petitioned, al dang that R. 
(Cx was indebted to the partnerſhip for monies "received 
by him, and left unaccounted for, and prayed an account 
of all dealings and tranſactions, and that they might be 

admitted 


"4 Of joint Debts. 


admitted to come in under the commiſſion as creditors fo 
what thou: 1 happen to be due from Cx to the par emerſhip, 
and receive a dividend thereon. 

The truflees had procceded at law againſt Cox, and ob- 
tained judgment for a very large fum of money z but Czx 
in his atfidavit ſwore, that really and bind fide, he was not 

24: all indebted to the partnerihip. 

t did not apyear there were any joint effects in the 
hands of R. Cox, and the queition was, Whether the 
truſtees were intitled to a ratable dividend with other 
eredttors under tris ſeparate cofmmition. = 

Lord Lonughtorough fail, theſe were joint creditors 


ceiming to come in under a ſeparate commiſſion, -All 
that cair be allowed to joint creditors, is to prove their 
debts, fo as to atient to. or vin i from, the allovance of 


the ceriuiicate, ang to Come In on the ſurpius. after the 
jenarate Creators are fatishied— whici was ordercd ac- 
:ordingly. | 

Notwithfta ding the above caſes, the rule was not con- 
twiered as complete oh <f; \bUt hed; "I the point was age 
tated 1n 6 I Oquent petition. However, as tat aſfignees 


—— 


conſented to admit the: joint creditors p77 pajſu with 
the ſeparate, 1t became unnecellary to decide tne general 
queſtion : the order was inade upon conſeiat. Ihe caſe 
Wa thus: | S 

A ſeparate commiHon HA p2en tarven out againft Fer 
ryman, Who was one of taree partners. "The joint cre- 
G:tors petitioned to prove a7 ack det under the ſeparate 
commiſſion, | | 

The Lord Chancellor ſaid, as the preſent petition was 
conſented to, he would make tae order now upon the 
conſent, and would leave the peint wiaether joint cre- 


_ Utors were mntitled to come under a ſeparate commiltion, 


to be decided upon more conlideration. 

The queſtion being thus I-ft open for further diſcuſſion, 
feveral petitions were preſented by joint creditors to be 
admitted to prove under ſeparate commiſſions, 


The 


Ex pazte 
Cobliain, 24 
Dec, 17 04- | 
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Ex parte 
Haydon. | 
24t2 Junel735. 


Ex parte 
H:d21o0ns 
2 Bro. 5. 


110/. 18 5, ſigned by Prior and Stevens, and advanced hy 


- what he ſhall fo prove, and be paid his dividends in re- 


' fole or joint, ought to be paid out of the bankrupt”s eſtate, 


Of joint Debts. 
The firſt was a petition ating, that the bankrupt Pri, 
was indedted to the petitioner by a promiſſory note for = 


the petitioner to Prior and Stevens, on account of their 
having cntered into partnerſhip, and to afliſt them it 
Carrying on the ſame. The fajd intended partnerthip 
never did take effect, otherwiſe than by their having iſſued 
feveral joint promiſlory notes or bills of exchange in thc 
firm of Stevens and Prior, A commiſfion of bankrupt | 
1fued againſt Prier, and aiterwards another cormmitiicn 
againſt Reenins; It was admitted, there. were nu » Jount 
etects of Prir and Stevens. 

The petitioner had been permitted to prove his debt 
under Prir's commiſlion, and offered to do the ſame 
under Stevens's, but was refuſed by the commiſſioners, 
Zut upon petition, it was ordered that the petitioner bc 
at liberty to prove his debt, and be admitted a creditor for 


ſpect thereof ratably, and in equa] proportion with the ret! 
of the creditors of the ſaid bankrupt, | 
So where it appeared, that Burney, the bankrupt, was 
partner with Davidſon, who was in the Zaj?t Indies, and, 
being indebted ſeparately to , to whom he had piven 
a note, ſhe preſſed him for a better ſecurity, upon whic! 
he gave her a partnerſhip note. Upon a ſeparate com- 
miltion againſt Burney, ſhe proved this note, and the 
preſent petition was, that the proof of this joint debt 
pen the ſeparate commitſon might be reſcinded, 

Lord Chancellor refuſed the prayer of the petition, 
there being no diſtinction as to the joint or feparate debts, 
:nd faid he thought proper to declare that debts, whether 


which is compoſed of his ſeparate eſtate, and of his maicty 
ef the joint eſtate, and therefore ordered that ſhe ſhould 
come in par: peſt, with the ſeparate creditors, 


Acain 


Of joint Drbts, 


Again 1/ulam Page petitioned to be admitted to prove 
under A __ commiſſion taken out againſt Samuel 
Remnant, = | 

Before the date and ſuing forth of the commiſſion 
_ againſt Remnant, he, together with one 7ames Hicks, 
being jointly concerned in an attempt to raiſe the Royal 
 Geerge, the petitioners at the requeſt and joint account of 
the bankrupt, and the ſaid Fames Hicks, feverally furniſhed 
divers goods and materials, for and in the proſecution of 


ſuch their deſign, whereby they became indebted to the 


petitioners as follows :-—To Page 601, 4s. 1d. White 
gol. 7s. 11d. Parmeter 41l. 3s. and Stephens 
45]. 105. 64, The 14th Augu/t, 1784, a ſeparate com- 
mifion was taken out again{t Remnant, 

The. commiſſioners refuſed to let the creditors prove 
becauſe they were joint debts. 

This matter had been much arg gued, but at length the 
| Lord Chancellor made the collowing order, 

That the petitioners be at liberty to go before the major 
part of the commiſſioners, named ia the commiſſion iſſued 


acaiaſt Remnant, to prove their ſeveral an. reſpeRtive 
debts, and be admitted creditors under the faid commilſ- 


. ton, for ſuch ſams as they ſhall ſo prove reſpeQivel y, and 
be paid out of the eftate and effets of the faid Remnant, 
a dividend in reſpect thereof, ratably and in equal pro- 

portions with the reſt of the creditors of the ſaid bank- 

rupt. | 

And in another netition ſtating that on the 12th ay, 

1773, Dunn and Oy/tor: became partners, and on the 24th 

Tanuary, 1783, the partnerthip was diflolved. During 

the partnerihip they borrowed ſeveral fums of money upon 

their joint bonds and promifiory notes, for the purpoſe of 


carrying on their trade, Oa the 5th of January, 178 LY 


a ſ*parate commiſſion iflued againſt Oy/?cn, the preſent 
p*Utloners were joint creditors, and now prayed to be 


admitted to prove their joint debts, under the ſeparate 


commithon againſt O/?or. 
Vor, I. R Lord 


/ 


Ch. V1.6 I» 


Conn mend 
Ex parte Page. 
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ern 
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Ex parte 
Caruthers, 
Ante 

Ex vart? Upton, 
Ante. 


E x parte 
Copland, 
24th Dec. 1987, 


hound unto the faid John Yate and Thomas Yate, in the 


commiſſion, eſpecially ſince the caſe ex parte Criſp, 


ſue out a ſeparate commiſſion. 


_ they received on the ſales thereof. 


Of joint Debts, 


Lord Chancellor ſaid, he thought the point was ſettled 
that the joint creditors might prove under the ſcparate 


1 Atk, 133. which had decided that joint creditors might 


The order was the ſame with ex parte Page, but there 
having been previous dividends, it was added that they 
{ſhould not be diſturbed. 

And where the bankrupt Robert Fackſon and one 
Edmund Jackſon, both of the iſland of Famarca, merchants, 
were indebted unto John Yate and Thomas Yete, co-part- 
ners in trade, in the ſum of 7,054 /. 13 s. 8 4. for the value 
of a cargoof negro ſlaves, which cargo of ſlaves the ſaid Ro. 
bert Fackſon and Edmund Jackſ.n, fold and diſpoſed of in 
the faid iſland of Jamaica, on the account of the ſaid F1h; 
Yate and Thomas Tate, on commiilion, and for the procecds 
of which cargo of ſlaves, amounting to the ſum aforeſaid, 
the ſaid Robert Fackſon and Edmund Fackſon guaranteed 
the payment, in conſideration of the commiſſion which 


The faid Robert Fackſon and Edmund Fackſon, in order 
to ſecure the payment of the aforefaid ſum of money, at 
{ſtipulated times entered into two ſeveral bonds or obliga- 
tions, bearing date reſpeCtively the 29th day of O#ober, 
1776, by one of which they became jointly held and firmly 


penal ſum of 10,514 /. 17s. 8 4%. current money of the 
land aforefaid, with a condition thereunder written, 
making void the ſame on payment of the ſum ot 
5,257 l. Bs. 10s. current money of '; amatca, (part of the | 
faid ſum of 10,5144. 17 5. 845.) at and on the 29th day 

of Ofober, in the year of our Lord 1779, with lawful 
intereſt to commence when due. And by the other bond 
or obligation they became jointly held and firmly bound 
unto the ſaid Fohn Yate and Thomas Yate, by the liks 
name of Fohz Yate and Co.'in the penal fum of 10,5141. 


17 s. $45. current money of the ifland of Jamarca, wit 
a con- 


Of joint Dabts, 


a condition thereunder written, making void the laſt men- 
tioned bond, on pay nent of the ſum of 5,257. 85s. 1odzZ. 
current money of Famaica, being the remaining part of 


of October, in the year of our Lord 1780, with lawful 
intereſt to commence when due, 

The faid John Yate and Thomas Yate, formed a part- 
nerſhip with Thomas Spencer Dunn and Samuel Hilton 
Parker,and all the ſaid partners becoming inſolvent, a com- 
miſion of bankrupt on the 17th day of ay, 1777, iſſued 
azainſt them, whereupon they were declared bankrupts, 
and their eſtate and effects duly aſſigned to Peregrine Cuſt, 


Cipland, who were duly choſen aflignees of the eſtate 
and efects of the ſaid bankrupts. | 
The aflignees ſent the two bonds to Famaica, to procure 


were obtained on the ſaid bonds againſt the ſaid Robert 
. Jackſon and Edmund Fack/in, in one of the courts of the 


on the ſaid judgments or either of them. _ « 
The ſum of 10,5141. 175. 645. current money of 


/4maica, (being equal to the ſum of 70541. 13s. 834. of 


wyful money of Great Britain,) together with Kneful 


intereſt of the iſland of Famaica, - on the ſaid bonds, 


irom the reſpective times of their becoming payable to the 
dte of the commilſtion againſt the faid Robert Fackſon, 
remained juflly dus and owing from the faid Robert 
fackſon and Edmund Fackſon, to the ſurviving affignees, 

Robert Fackſon came from Famaica to England, and a 
commiſhon of bankrupt was on or about the 24th day of 
Ofober, 1787, awarded and iſſued againſt him, under 
which he was duly declared bankrupt. 

On the eighth of December, 1787, the petitioners by 


their ſolicitor attended the commillioners, for the purpoſe - 


of proving the reſpective debts before mentioned, but the 
commiſſioners refuſed to permit ſuch debts or cither of 
R 2 them, 


the ſaid ſum of 10,514/. 17s. 845. at or on the 29th day 


| Samuel Galton the younger, Foſeph Dalton, and Fohn | 


payment of the money ſecured thereby, and judgments : 


land of Famaica, but no money was ever recovered 
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Ch. VI.f. 15. them, to be either proved or claimed, becauſe they ay. 
=" peared to be joint debts of the faid Robert Fackſon and 
Edmund Fackſm, and not ſeparate debts of the ſaid Robey; 
j Fackſin. | 
k See the caſes of Upon hearing the petition his Lordfhip declared that g 
] | gy Rr Joint creditor of two or more co-partners in trade, 1s to bt 
Matthew v. at liberty to prove ſuch joint debt, under a feparate com- 
- ror: Frnge miſſion of bankrupt againſt one of ſuch c0-partners, and he 
ordered that the petitioners ſhould be at liberty to go be- 
fore the major part of the commiſſioners named in the 
commiſſion of bankrupt iflued againit the ſaid Robert 
 Fackjon, to prove ſuch joint debts as they may be adviſed, 
and be admitted creditors under the ſaid ſeparate com- 
miſon, for ſuch joint debts which they ſhall ſo prove, 
and be paid a dividend in reſpett theresf ratably and in equal 
preportion with the ſeparate creditors of the faid Robert + 
Jackſon, ſeeking relief under the ſaid commiſſion, bit js as 
not to diſturb any dividend or dividends already mae under 
the ſaid commiſſion. | 
But theſe latter determinations have been fince 
controverted; and after much diſcuſſion at the bar, and 
great conſideration, it has been held that where thcre is a 
joint fund or there are ſolvent partners, a joint creditor can- 
_ Hottake dividends from the ſeparate eitatc, until an enquiry 
| has been made what the joint creditors had or might have 
received from the partnerſhip effects, 
Ex varte Elton, TJ liam Fry and others carried on buſineſs in partner- 
a4 21k and ſhip es cotton manufacturers, under the firm of 7/*l;am 
2:4 and July 
23th 1790, Fry and the Rawlti2h company. In Fly, 1792, in con- 
3 Yee-June 233. fjderation of 1,900 7. paid by the petitioners to /illan: 
Overcna, one of the Rawlezgh company, a bill of ex- 
change for that ſum was duly endorſed to the petitioners. 
'Fhe bill was dated the gth of Fuly, 1792, and was drav/l 
upon Fry and his partners, and accepted thus, in the 
hand-writing of Pry, UK accepted I. Fry and Raw- 
& 4:+h company;” in MZoy a ſeparate commiſſion of 
yan&cupt iſacd againlt Fry as diſtiller, deater and cnap- 
VB | | Nall, 


Of joint Debts. - "a 


man. The bill not being paid upon applications. to the. Ch VE i. 15. 
Rawleigh company, the drawers, and the endorſers, the 
p2titioners attzmpted to prove the debt for the purpoſe of 
receiving a dividend under the commiſſion. The com- 
miſoners reſerved a dividend upon the claim, in order 
that the opinion of the Lord Chancellor might be taken. 
Lord Chancellor, —This petition ſeems to me to be a 
matter under very prefling circumſtances. I do not mean to 
decide it now for upon conſidering what has been ſtated 
and looking into the caſes, it appears to have been under- 
ſtood for ſome time, that a joint creditor is entitled to 
prove and receive a dividend from the ſeparate eſtate. 
f the ſame time I underſtand from the Attorney Gene- 
ral, that he does not think that ſettled as matter of law, 
but of convenience, and ſubject to this limitation j that 
" if the affignees of the ſeparate eſtate think fit or will 
undertake to file a bill, the creditor admitted to prove is 
to be reſtrained from receiving a dividend, If it ſtands 
ſo, it is an order that can only be made here in this 
court: it is impoſſible for the commiſſioners either in 
town or country to admit, as this petition ſuppoſes, a_ 
joint creditor to take a dividend under the ſeparate com- 
miſſion ; for they have no authority ; it is impoſiible they 
can decide of themſelves; for any option to be given to 
aſlignecs is a thing that can only be done by an order 
| here; the commiſſioners have no power to do it. The 
conſequence therefore in every ſuch caſe, is, that there 
muſt be a petition. There is another inconvenience, if 
the matter remains as it now ſtands: one ſet of com- 
miltoners ating upon the authority of the firſt -edition 
of Mr. Cooke's book would certainly refuſe the claim ; 
another ſet ating upon the ſecond edition would certainly 
admit it, Tt ſtands therefore in a ſituation, in which 
commiſſioners would find great difficulty how to at, It 
has been underſtood for a conſiderable time, according to 
Mr, Cooke, that there is no difficulty in the court's di- 
isQing the commiſſioners to receive the proof of the 


R 3 joigt 


S_— - 


pa Ig Sc: $0_S 


: - IF of A, 7 => = - - 
q ” : _—_ / + - > 7 7 22 2 
LE Os Anh Eg” Hy ET rb. ne OE EE 
_ as ar? - » > 
. © 44 > V. a "hg > =. =  — A ' —_ 
= $i I . Dora pb Raf ELIT CS EE OE. 7 DO. ho? 
oO EW ae EIS TT "a=, ah Ee . LS o o - 


<&: 
mY 


bh 


barn Moors, ne 1 OS 
_ DEEP 0 Coma I ny” -_, 


Do I I 


o 5 "Ii 8, Src + C=EZET. a ” 
3 E SEL i $-, 


& -2av <5 . — 
OI. bs 
©. —_—— A 

air; em 


DES 
2, ED: 


[3 
c 
' 

# 
4 
ol 
a 
, + 
4 
, 

; 
) 

\ 


44." —_— au * nt apa - % . 
” 


"ol 
'h 
3h 

" 
a 
4 
F 
+380 
- 
| 
£5 
$ 
> al 
bk / 
wi 
e 
40 
2) i q 
4 f t& 
Pp WI 
: " n 
"FIR 
1 2G 
i 
: . - 
i, 
q 
3% or 
Mt Bn” 
KY 
"Þ 4 
TY 
" 4 
.. 
4 FF 
£ Ml 
"I, 
"" 
* * 
| *i 

(5p ; 
"6 

qY 


”— 


Pere EE foe ES 4 
- . png oy Os 


TIRE ey oooo—— os Stor 


- 2 15 Sen of de Sn ig rt; bo —£© On. 46.3 < 


4 [i - 1 « IF = Fo =_ _— + & 
-. þ 4.4 - = - : FE, -- n 
J <f "OR - "SS; + _. 
01 AS nt > IDOL IS ESTES a > 
- DX. x55 _— . AS a VC — as" F< 
> I Bs 00 _ - —- on e——_ - 


246 


Ch. VI. f. 15. 


Of joint Debts. 


Joint debt. Antecedent to. theſe authorities I ſhould 


have thought it perfe&ly clear that it could not be done, 
and that the utmoſt length they could g0, was that a joint 
creditor, where there is a feparate commiſhon, ſhould be 
admitted to prove only for the purpoſe of affenting to or 
diſſenting from the certificate, and receiving ſuch furplus 
beyond the amount of the ſeparate debts, as joint cre- _ 
ditors would be entitled to claini where there are two 
commiſſions. I doubt, whether it is poſſivle to innovate 
upon that which was the law formerly ; for though a _ 
commiſſion 1s an execution, and the joint creditor has 
fuch an intereſt as enubles him to take out a ſeparate 
coumiſſion, yet the conſequence does not follow, There 
are caſes antecedent to thoſe citzd. In Lord King's time 
it was determined, that a joint creditor might be a gcod 
petitioning creditor, though the commiſſion is only apaink 
one partner; tnat the joint creditor does no more in 


taking his execution, paihng over his action, than. bring- 


ing the ſeparate effects to be adminiſtered in bankruptcy, 


But it is not treated any longer as an execution at law; 


for the effects taken under it are not diſpoſed of as at 
law, but fall immcdiately by the direction of the ſtatute 
under the adminiſtration of this court z which is to make 
an equitable diſtribution among the creditors, to admit 


all equitable claims upon the effedts, and to divide them 
ratably. It has been long ſettled, and it is not poſſible to 


alter that, that each eltate is to pay its own creditors, 
With regard to the creditor ſuing out the commiſſion, 


| the ſeparate creditors cannot obje& to his having the 


effect of the exccution he has taken out, He is precluded 
from ſuing at law ; and it would be againft all equity, 
having done it for their benefit, to refuſe him the fruit 
of that for his own debt, But any other joint creditor 


3s exaCtly in the caſe of a perſon having two funds, and 


this court will not allow him to attach himſelf upon one 


fund to the prejudice of thoſe who have no other, and to 
neglcEt the other fund. He has the law open to him: 


but 


Of joint Debts. 


but if he comes to claim a diſtribution, the firſt conſider. 
ation is, what is that fund from which he ſceks it, It is 
the ſeparate eſtate z which 1s particularly attached to the 
ſeparate Creditors, Upon the ſuppoſition, that there is a 
joiat eſtate : the. anſwer 1s 6 apply yourſelf to that: you 
« haye A right to come upon it: the ſeparate creditors 
« have not, thcr:fore do not affect the fund attached to 
'«& them, till you have obtained what you can get from the 
« joint fund,” There would be no great inconvenience, 
if ae could put them in his ſituation as to the joint fund : 
but | doubt very much, whether that is poſſible ; for 
ſuppoſe in the caſe of Z. and B. partners, the former re- 
mains ſolvent, the latter becomes a bankru; t, and there 


is a j-int debt of 1,000/, The creditor making his | 


clum, firſt againſt the ſeparate cſtate, paying a dividend 
of 105. in the pound, receives 5001, Can the aflignees 
claiin againſt the ſolvent partaer what they have paid ? 
His anſwer would be, they could on'y claim the ſame 
right tne bankrupt couid z and as againſt the bankrupt he 
is entitled to retain : he has paid his moiety of the part= 


' nerſhip debt. If the caſe is turned the other way, and , 


the creditor firſt ſu.s the ſolvent partner, he recovers all 


the debt again him ; and he has a right to come in as a 


ſeparate creditor of the bankrupt to the amount only of a 
moicty of that debt; for a moiety only of the debt of the 
partnerſhip he could have recovered againſt him, if he 


had been ſolvent. That makes a very great difference 
to the ſeparate creditors I was led to conſider another | 


thing: is it poſſible to admit a ſeparate creditor to take a 
dividend upon the joint eſtat2 ratably with the joint cre- 
ditors? No cafe has gone to that; and it is impoſlible ; 
for the ſeparate creditor at law has no right to ſue the 
other partner. He has no right to attach the partnerſhip 
property. He could only attach the intereſt is debtor 
had in that property. If it ſtands as a rule of law, we 
muſt conſider what I have always underſtood to be ſet- 
(cd W/ a vaſt variety of caſes, not only in bankruptcy, 
R 4 but 
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Ok joint Debts. 
but upon general equity, that the joint eſtate is appli. 
cable to partnerſhip debts, the ſeparate eſtate to the 
ſeparate debts. Another cifficulty is, whether really it is 
Juſt to put it to the affignees in behalf of the ſeparate 
creditors to aflert the right of the creditor making the 


claim, to go againſt the joint eſtate. The creditor 
coming in upon the ſeparate eſtate is firſt to anſwer the. 


queſtion, why he does not go againſt the joint eſtate? 
Tt may be ſaid, « the law is open to you: it is not open 


« to us. You put us to file a bill againſt the other 
« partners to diſcover and apply the partnerſhip fund, 
« You have a much quicker remedy: ſue the partner- 
& ſhip. You necd not wait the account. They will 


_« ſettle 1t rather than put you to that; at all events you 


bl 


« have a legal execution againſt them.” Another con- 


_ Hideration is, that the oreat object of the law in eftabliſh- 


ing this fort of authority in which I now ſit, 1s to make. 
a ſpeedy diſtribution and to avoid fuiiss The neceflary 
conſequence of admitting a joint creditor to prove againt 
the ſeparate eſtate, is in every ſuch caſe to make a Chan- 


_ccry ſuit; and the right of the ſeparate creditors to the 


adminiſtration of their fund is fruſtrated, | 
I throw out this, defiring extremely to have the aſliſt- 
ance of the bar, and of thoſe who are peculiarly con- 
verſant with the ſubject, to point out the balance of . con- 
venience and inconvenience: whether it is right to ad- 
here to what is the rule according to the laſt determina- 
1on, or to re-conſider and re-caſt the whole. There 1s 
nothing ſo inconvenient as leaving a point, that muſt fo 
frequently occur, to any ambiguity. It cannot remain 


as it now ſtands. If it 15 a petition of courſe, it is uncer 


fingular circumſtances; for there is ncthing purely ot 
courſe to be done by petition to me, that I cannot by a 


general rule dire&t the commiſſioners to do : I doubt that 


is impoſſible here; for they could not put that guard 
upon it, that it ſhould not be a general order, but that the 
atonees might ſtgp him from receiving a dividend till 

2 | | | they 


Of joint Debts. . 249 


they had taken out of the joint eſtate what he ſhould draw Ch. V1. C. 15. 
from the ſeparate eftate, Wherever my order will pro. dre 
cure an account of the joint eſtate, there can be no 
harm for then I ſhould give the uſual directions to ap- - 
ply the funds reſpectively, the joint eſtate to the joint 
Cebts, the ſeparate to the ſeparate debts; the ſurplus of 
each to come in reciprocally to the creditors remaining 
upon the other. But unleſs I can do that, every order 
] can make, to let a joint creditor receive a dividend 
from the ſeparate eſtate, would carry a Chancery ſuit in 
| the boſom of it, to have the joint eſtate brought into the 
fund, to prevent the ſeparate eſtate from being exhauſted; 
and I ſhould make the order, and in the courſe of ten 
Cays ſuſpend it by preventing him trom receiving the. 
_ dividend. 
Let it ſtand over; and if it 1s poſſible to bring it on in 
the courſe of theſe petitions, I ſhould be extremely glad 
to have it very fully diſcuſled, | 
Attorney General for the petition, proceeding to argue July 2th. 
upon the caſes that had been cited befbre, 1 was {topped by 
the court. 
Lord Chancellor.—T am aware of all theſe caſes: but | 
the- difficulty that has ſtruck me upon it,-1s, that what I 
order here to-day, fitting in bankruptcy, I ſhall forbid to- 
morrow fitting in Chancery; for it is quite of courſe to | 
ſtop the dividend upon a bill filed. The plain rule of diſtri- 
bution is, that each eſtate ſhall bear its own debts. The 
equity is ſo plain, that it is of courſe upon a bill filed, The 
object of a commiſſion is to diſtribute the effects with the 
leaſt expence. Every order I make to prove a joint debt 
upon the ſeparate eſtate, muſt produce a bill in equity, It is. 
not fundamentally a juſt diſtribution, nor a convenient 
diſtribution ; becauſe it tends to more litigation and more 
expence, Every creditor of the partnerſhip would come 
upon the ſeparate eſtate. The conſequence would be, 
the affignees of the ſeparate eſtate muſt file a bill to re- 
ſtrain the dividend upon all theſe proofs, and make the 
partners parties. But there is another circumſtance, 
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Tt is a contrivance to throw this upon the ſeparate eſtate; 
for what hinders them from recovering at law this debe 
againſt the partnerſhip; for it 1s money paid to one of 
the partners. They have nothing to do but to bring an 
action againſt the partners. "The aifairs of the partner. 


ſhip may be very much involved : but if they are ar. 


reſted they would pay it. It is not ſtated as a caſf- where 
there are no joint ettecls. Here it 1s only that there are 
two funds. 'T heir proper fund is the joint eſtate; and 
they muſt get as much as they can from that firſt. There 
is this ſingularity attending this caſe; that the whole 
tranſaction between them ana Fry is a partnerwip tranſ- 
action. The money was paid to. one of the partners; 
moſt probably for the uſe of tie partnerſhip : the bill 
was drawn aad accepted in the name of the partnerſhip. 
T have no difticulty in ordering them to be admitted to 
prove ; but not to receive a dividend, Will the ailignees 
ſue the partners in the name of the petitioners? Ut oc- 
curred to me when this came on before, and no auſwer 
was given to it, that if the rule ſtands as you ſuppoſe, 
there never ſhould be a joint commiſſion 3 but they 
would take out ſeparate commiſſions againſt each partner, 

It was ordered, that the petitioners ſhould be admitted 
to prove under the ſeparate commiſhon againſt Fry, and 
that the dividend upon the proof ſhould be reſery«4 till 
an account is taken of what the petitioners have or night 
have received from the partnerſhip effects. 

Where the aflignees under a ſeparate commiſſion pol- 


ſeſs themſelves of the joint property, it may frequently be 


to the intereſt of the joint creditors, that diſtinct accounts 
ſhould be kept of the joint and ſeparate cſtate, apd that 
each ſhould be applied to the payment of tae reſpective 
creditors, according to the cuſtomary mode of appiying 
the difierent ſtates, when ſeparate Creditors. prove uNCer 
a joint commaitſion. 

This was attewpted in a petition, where on :|t o 
Apri!, 173, a ſeparate commiffion iffued againit Fa 
Grawt, deſcribing him as partner of Peter Grant, ie 
TCD 0 
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of the iſland of Jamaica, The commiſſion was iſſued 
upon 2 joint debt, Peter Grant was then in the Hef 
Indies; on the return of Peter Grant from the Wet 
Indies, on the 22d of December, 1783, a ſeparate coin- 
miſſion upon the petition of a joint creditor iſſued againſt 
hi-2, deſcribing him as partner of Fames Grant, The 
fame perſons were choſea affignees under both com- 
miſtions. T he joint creditors proved their debts under 
both commiſſions, and the ſeparate creditors under each 
reſpe&ively, The affignees poſlefſed themſclves of the 
joint and jeparate eſtates, Upon a petition to keep ſepa- 


rate 2ccounts, and pay the joint debts with the joint fund, 


and ſeparate debts with the ſeparate fund, the order was 
made upon conſ{-nt »f the afhignees. 


Although this order was made by conſent, the two 


following caſes (which were cited) appear | to be ſtrong 
| authorities in favour of the petition. 

James Hayward, one of the aſſignees of the bankrupt, 
| on behalf of himſelf and creditors, preferred his petition, 
ſtating, that the bankrupt in My, 1740, entered into 
articles of co-partnerſhip with Hubert Taſſel, of Longon, 


merchant, for the term of three years, during which time 


it was expreſsly ſt;pulated, that neither of the ſaid parties 
ſhould carry on or employ himſelf in any trade or buſi- 
neſs, or hold or occupy any poſt or employment for his 
own benefit or private account, ſeparate and apart from 
the co-partnerſhip, but each was to bring all to a joint 
account without fraud or concealment. 


Hubert Taſſel and Henry Hutchinſon entered into a 
_ contract with the commiſhoners, for the victualling his 


Majeſty's navy, to provide and ſupply the ſquadron under 


the command of Admiral Anſon, with proviſions and 
neceflaries nk, Fo his voyage to the South Seas and off 
Indies, | 

They went with the admiral on the expedition, and 
ſupplicg. the ſquadron with proviſions according to their 
_ contract, and continued with him until they arrived at 
Canton, 


See ex parte 
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Ch. VI. f. 13. Canton, in China, where Hubert Taſſel left the admiral, 
— 4 {hipped himfelf on board a ſhip belonging to the Eaji | 
India company, and arrived in England. 

Heary Hutchinſon, the bankrupt, continued with the 
admiral, and ſupplied the ſhips under his command, il! 
his arrival in Zngland, and after the departure of the ſaid 
Hubert Taſſel, and before the arrival of the ſaid baiikrupt 
in England, the ſaid partnerſhip expired, and the bank- 
rupt continued to ſupply the ſhips with proviſions, and 

great commiſſions and profits accrued after the time of 
the expiration of the ſaid partnerſhip, 

During the continuance of the partnerſhip and before 

| they left England on the voyage, they contracted in part- 
nerſhip large debts, and for ſecuring the re-payment 
thereof, they executed bonds in the nature of bottomree 
bonds, whereby they became Jointly and ſeparately oY 
in large penalties. 

The petition taen Rates that the joint creditors had 
proved their whole debts under the faid commitiion, and 
had voted for the choice of aitignees, and by that means 
procured two of their own body to be choſen, together 
with the petitioner, who was a fcparate creditor, and that 
the juiat aſgnecs were acting for the benefit of the joint 
creditors, in prejudice to the ſeparate creditors. 

The petition (amongſt other things) prayed that all 
the joint creditors might be excluded from having or 
receiving any avidend out of the feparate eſtate of the 
bankrupt, or that the whole eitate of the bankrupt might 
be divided equally among all the creditors. 

Whereupon after having the matter debated by COUN- 
ſc}, it was ordered that it be referred to the major part 0: 
as commiſſioners named'in the ſaid commiſtion, to take 
Ciflinct accounts of the ſeparate eſtate and effects of the 
faid Henry Hutchinſon, the bankrupt, and of the join: 
citate of the ſaid bankrupt, in partnerſhip with the fail 
Hihert Taſjel, and alſo diſtinct accounts of the joint aud 
ſ-parate debts, diſtinguiſhing the Joint and ſeparate ſtates 

0; 


Df joint Debts, 


of the ſaid bankrupt from each other. And that what 
ſhall be found to belong to the faid bankrupt, in reſpect 
of his ſhare and proportion of the partnerſhip eſtate, be 
applied by the affignees, in the firſt place, towards fatiſe 
{ion of his partnerſhip creditors, and that what ſhall 
be found to belong to the ſeparate eſtate of the ſaid bank- 
rupt, be applicd by the faid affignees, in the firſt place, 
towards ſatisfaction of the ſeparate creditors. 

In cx parte Burnaby the petition ſtates that Burnaby, 
together with Fames Barbutt and 1/Ulliam Criſpe, became 
entitled as co-partners to Ranelagh, in the proportions 
mentioned in the agreement ſubliſting between them, 
and that James Bartutt agned over his Proportion to 
Burnaby. 

That on the 1ft of PERS 1742, a ſeparate com- 

miſſion iſſued againſt Cr1fpe, at the inftance of J/:Ulam 
Perritt, for a debt contratted on the partnerſhip account, 
and he was declared a bankrupt. | 

That the petitioner and ſeveral other creditors of the 
ſaid partnerſhip, proved their debts under the faid com- 
miſſion to the amount of four thouſand and fix porinds, 
fourteen ſhillings, whereof the ſum of three hundred and 
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DD” ad 


Ex parte Bur. 


naby, ath Feb. 


I746, 


fifty pounds was a debt proved by the petitioner, and.due - 


to hin from the partnerſhip eſtate of 'Cr:{pe. 

'That on the 27th of June, 1745, the commiion2rs 
ordered a dividend of fificen ſhillings in the pound to 
ſuch of the creditors v/ho proved their debts under the 
ſaid commiſſion. = 

That after payment of the ſaid Giridend, of hftec: 
ſhillings in the pound, amongſt the above mentioned cre- 
ditors, there would remain a large ſum of money received 
by the aſſignees, on fale of the bankrupt's ſhare of the 


laid partnerſhip eſtate, ſufficient to diſcharge all the part- 


nerſhip debts. 

That ſeveral of the OREN: creditors of the ſaid bank=- 
rupt, had fince the ſaid order of dividend claimed con- 
tiderable ſeparate debts, and the- petitioner was informed 


that 
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Hankey v. Gar- 
rat, 3 Bro. 457. 


Ex parte Lydi- 
ard, 19th May, 
1790. S. P. re- 
fuſed upon a 

petition, and a 
bill to be filed. 
Laſabloniere v. 
Swinton, 18th 


7 x bg 


 Hankey v. 
Garrat, 


3 Bro. 457. 
Vez., Jun, 230, 


ſhould be filed, and diſmiſſed the petition. 


Of joint Debts, 


that if fifteen ſhillings in the pound ſhould be paid to 
ſuch ſeparate creditors, the ſame would exhauſt all the 
money in the hainds of the affignees; but the petitioner 
was adviſed, that as the money in the aflignees hands was 
the produce of the\ſaid partnerſhip eſtate, the ſame ought 


In the firit place to be applied 1n payment of the partner. 


{hip debts. 
Lord Hardwicke, upon hearing counſel for the peti- | 
tioner and the ailignees, ordered, that the eſtate and 
eftects of the ſaid bankrupt, in partnerſhip with Burnaby 
and Barbutt, be applied by the afhgnees under the faid 
commiſſion, in the firſt place, towards ſatisfaction of the 
partnerſhip d-bts, and that the ſeparate eſtate and effeR; 
of the faid bankrupt, be applied by the ſaid aflignees in 
the firſt place towards ſatisfaction of his ſeparate debts, 
But it has: ſince been determined, that an order for 
keeping diſtinct accounts cannot, without conſent, be 
made upon petition when a ſeparate commiſſion has iſſued = 
againſt one of the joint debtors, becauſe the ſolvent 
debtor has an intereſ: in the diftribution of the joint pro- 
perty, and the demancs which may be made upon it, and 


therefore that relief muſt be fought by a bill, 


Thus where #//o414r:ige and Kelly were partners in trad, 
and failed, in 1777, and Kelly, then reſiding in the Darn! 
iſland of St, Thomas, a commiſhon of bankrupt vas iflucd 
againſt him, dated the 10th Fu!ly, 1777, by the deſcription 
of Thomas Woldrige, in partnerſhip with Henry Kell;. 
The defendants, Garrat and Rowley, were choſen 
afſfignees, and received a conſiderable ſum of mone; 


ariſing from the joint | roperty of Hooldrige and Kelly. 


In April, 1784, and in December, 1787, petitions were 
preſented by joint creditors, praying for a dividend ; but 
the Lord Chancellor being of opinion that he could not 
make ſuch order on a petition, recommended that a bill _ 
Accordingly 
a bill was filed on the 31ſt of Fanuary, 1789, Afﬀer the 


original bill filed, Kelly died, leaving his fiſter, Mrs. 


IWooldriges 


Of ſoint Debts, 


J/-olarige, (the widow of the bankrupt Wooldrige, who 
was alſo dead) his neareſt relation, who adminiſtered to 
him ; and the bill being amended, and ſhe made a party, 
by her anſwer claimed the property in queſtion as his re- 
preſentative, and alſo as a bond creditor, Upon the 
hearing of the cauſe the Lord Chancellor ſaid, that where 
one partner 1s ſolvent, and the other bankrupt, the aflig- 
nees can do no jultice without dividing the joint eſtate 
among the joint creditors, for they are joint tenants of 


the whole, and referred it to the maſter, amongſt other 


directions, to take an account of the joint eſtate of I/ool- 
drige and Kel.'y, and to enquire what joint creditors had 
proved under the commiſſion ; and his Lordſhip declared 
that the joint creditors of J/ooldrige and Kelly, were to 
be conſidered as creditors on their ' joint eſtate, The 
cauſe came on for further directions, on the maſter's re- 


port, on the Sth of February, before Mr. Juſtice Buller, 


fitting for the Lord Chancellor, who thought that the | 
aſignees muſt admminiſter all the joint atlets in payment 


of the joint creditors, an1 decreed accordingly. 


Where perſons in trade have been connected in varipus - 


partnerſhips, and a joint commiſhon taken out againſt 
them all, an order has been made for keeping diſtinct 
accounts of the different partner{hips, as well as the fe- 
parate eſtates of each partner. | 

In 1771, Thomas Pettit had ſeparate creditors, 

In 1772, Pettit and Flight became partners, 

In 1581, Pettit, Flight and Runnington became part= 
ncrs, | | 

In November, 1785, a commilion of bankrupt iſſued 
2gairſt the laſt three. | 
This was a petition for ſeparate accounts of the three 
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Ex,parte 
Marlin, 2 Bro 


L5, 


eſtates. Though the court did not know any inſtance, 


of cealing in the firm of two partners forming part of the 
firm of three, the prayer of the petition was granted, and 
it was ordered that it be referred to the major part of the 
commiſſioners, named in the commiſon ilued 2gainſt 

8 | the 
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Ch. VI.ſ.15. the faid bankrupts, Thomas Pettit, Fobn Runningtir, 

Yen and Richard Flight, to keep diſtin accounts of the 
Joint eſtate and effects of the ſaid bankrupts Thomas Pet- 

tit, Fohn Runnington, and Richard Flight, and of the 

Joint eſtate and effefts of the ſaid Thomas Pettit and 

Richard Flight, and of the ſeparate eſtates and effects of 

each of the ſaid bankrupts, and that the ſeveral] creditors 

on each of the faid ſeveral eſtates, be admitted to prove 

their reſpective debts under the faid commiſſion againft 

the faid bankrups, Thomas Pettit, Fohn Runnington, and 

Richard Flight, and that each of tne faid reſpective 

eſtates be applied, in ſatisfaction of the creditors of each 

reſpeQive eſtate, and the ſurplus, if any, of each reſpec- 

tive eſtate, after full payment and fatisfaction of the debts | 

on ſuch eſtate, be carried over to and conſtitute part 

the joint eſtates of the faid bankrupts, Thomas Pettit, 

E: Jobn Runnington, and Richard Flight, and the coſts of | 
=_ :-- this application to be paid out of the joint eſtates of the 
i faid three bankrupts, and the coits of keeping the faid 
ſeveral diſtinct accounts were directed, to be boric 

| and paid out of each of the faid reſpective eſtates, ac- 

| | cording to the proportions which, in the judgment of the 
J ſaid commiſkoners, the ſame ought to be borne and pail 
by each of the ſaid eſtates. 

But when there have been various partnerſhips, and 

Aa joint commiſſion 15 taken out againſt one firm, in which 

ſome of the parties were not engazed, there can only bt 

th? common order for keeping the diſtin& accounts 

the joint and ſerarate eſtate, 

Ex varte Parker, Therefore, when it appeared, that, - previous to Ju 
zz Pzc, 2791. 1790, Zames Niblock carried on a ſeparate trade, an 
contracted feparate debts; and that in the month of Soy 

1790, he entered into copartnerſhip with one X:chard 

Cook, and continued in ſuch copartnerſhip until! the 

month of April, 1791, having contracted debts in their 

ſaid copartnerſhip, and amongſt others to the petitioners. 


IF 


Dk joint Debts. -.: HP 

in April, 1991, Niblock and Hunter became copart= Ch. VI. f. 15. 
ners, which partnerſhip was diſſolved in Fly of the ſame 
year, Niblack and Hunter were indebted to the peti- 
tioners. 

On the 3oth of Fuly, 1791, a commiſon of bank- 
rupt iſſued againſt Niblack and Hunter. 

Nibleck and Hunter, at the time of their bankruptcy, 
were in poſſeſſion of ſtock in trade, part of which was 
the property of N:block before his having any partnerſhip, 
part was property acquired during the partnerſhip of 
Niblack and C:0&, and other part during the partnerſhip 
with Niblock and Hunter, 

The object of the petition was to arrange the different 
funds, that 1s, to allot to the ſeparate creditors of N;b- 
lock, before his entering into partnerſhip, the property 
he then poſſeſſed; to the creditors of Niblock and Cook, 
the property acquired by that firm; and to the creditors 
of Niblock and Hunter, their joint fund. 'The Lord 
Chancellor was of opinion, the only order that could be 
made, was that for keeping diſtin&t accounts of the joint 
and ſeparate eſtates ; and faid, the creditors of N:bl;c& and 
Ck might come as ſeparate creditors under that order. 

If one truſtee ſuffers a co-truſtee to detain a ſum of Keble v. 
money belonging to the truſt eſtate, they are both liable, {4 —angeres 
2nd if they afterwards become bankrupt, the debt may be 
proved under both their commiſſions. 

Where there is a joint and ſeveral creditor, he muſt, E parte 
according to the rule of the court now hrmly eſtabliſhed, arr tA 
make his eleCtion whether he will come in upon the Joint Ex parte 
or the ſeparate eſtate, that is, which he will come in __— 106i 
upon, in preference; for which ever he may ele, lag 
he will be intitled to come in upon the ſurplus of the By rt 
ther, if there ſhould be any. And 1n order to make m—_ OY 
tis cleftion, he muſt have a reaſonable time to inquire Ex nal, 
into the ſtate of the different funds, and it has been de- NE 


Ex parte Butlin, 11th April 1796. The plaintiffs at law were the alſignees, and had a fuſR- 
cent fund. Ordered to ele in fix weeks, 
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Ex parte 

| Clowes, 9 May, 
1789. 2 Bro, 
099" S. Co 


\ 13,1607. principal money, beſides intereſt, (that is ts 
ſay) the principal ſum of 5,300/. and intereſt on three 


the petitioner ; the principal ſum of 7,200 /. with interef: 


| tereſt, remaining due on a joint promiſſory note of the 


Df joint Debts, 


termined that the party is entitled to defer ſuch eleCtion 
until a dividend, or at leaft until the aſſignees are poſ. 
ſefled of a fund to make a dividend. 

On the 12th of une, 1788, a joint commiſſion of 
bankrupt iflued againſt Fohz Liveſey, Fohn Hargrave, 
Peter Anſtie, Joſeph Smith, and William Hall, 

At the time of ſuing out the ſaid commiſhon there was 
due to the petitioner, from the ſaid bankrupts, ſeveral 
ſums of money, amounting together to the ſum of 


ſeveral bonds, from the faid Fehn Liveſey ſeparately to 


on three ſeveral bonds, whereby the ſaid Zohn Liveſsy 
and Fohn Hargrave became jointly and ſeverally bound 
to the petitioner ; the principal ſum of 600/. with in- 


faid Fohn Liveſey and John Hargrave, dated the 15th of 
February, 1788, for 8001. payable with intereſt to the 
petitioner ;z and another ſum of bo/. upon the joint note 
of the ſaid Fohn Lrveſey and Fohn Hargrave, $ the pe- 
titioner, for the like ſum, without intereſt, 
The petitioner inſiſted that he had a right to claim the 
ſaid firſt principal ſum of 5,300 7. and intereſt thereon, 
from the ſeparate eſtate of L:veſey only : and with reſpect 
to the ſaid debt or ſum of 7,200/7. he inſiſted he had a 
right to ſeek relief from the ſeparate eſtates of Liveſey and 
Hargrave, or from the joint eftate of all the faid bank- 
rupts, as he ſhould think fit to ele, becauſe in Decem- 
ber, 1781, when the manufacturing and printing con- 
cerns of the faid joint partners were conſolidated, the 
Joint and ſeveral funds of the ſaid bankrupts were like- 
wiſe conſolidated; and it was agreed between all the 
partners, that the ſeveral debts then remaining due on thc 
bonds and notes of the faid John Liveſey and Fohn Har- 
rrave, (except ſome private and ſpecified debts) ſhould 
be transferred toy and from ahenceforth be conſidered to 
be 


| 


Df joint Debts. 
)e the debts of the faid five partners jointly, and their 
joint fand and eſtate were in fact benefited by ſuch } Junc- 


tion of funds. And for the ſame reaſon the petitioner 
inſiſted he had a right to ſeek relief from the faid joint 


eſtate, as well as from the joint eſtate of Liveſey and 


Hargrave, for his ſaid debt of 6601. and intereſt, 
Whereupon it was ordered, That the petitioner be at 
| liberty to prove his ſaid debt of 7,2001. in the ſaid peti- 
| tion particularly mentioned and deſcribed, upon the joint 
| eſtate of the ſaid John Liveſey, John Hargrave, Peter 


Anftie, Foſeph Smith, and William Hall, and alſo upon 
the ſeparate eſtates of the ſaid John Livejey and John 


| Hargrave reſpeCtively; and that when a dividend ſhall 


be declared upon any of the faid eſtates, the petitioner 


ſhould make his eleCtion, whether he would receive a 
| dividend or dividends upon his faid debts from the joint 


| eſtate of the ſaid bankrupts, or from the ſeparate eſtates 


of the ſaid Fohn Liveſey and Fohn Hargrave. 
| In a caſe where A. lent money to B. and C. on their 


bond, B, became a bankrupt, and the commiſkoners al- 
| figned his eſtate in trult for his creditors. | F 


A, ſued the bond againit C. the other obligor, and re- 


covering judgment againſt him, takes him in execution _ 
| by ca. ſa. and C. thereupon paid A. 241. but C. being 


old, and having no eſtate, and living only upon charity, 
4, conſented to diſcharge C. out of execution. 


Upon which it was objeted that this being an eſcape 
| with the conſent of the plaintiff the obligee, and the debt 


being in law entire, it was a diſcharge of the whole debt, 


and ſhould operate, as well for the benefit of B. the 


bankrupt, the other obligor, as of C. 
Lord Chancellor Harcourt ordered that N. the peti- 
toner, the obligee in the bond, ſhould come in as a 


creditor for a moiety of the remaining mo due on the 


| bond; for the execution againſt C. being ſubſequent to 


the commiioners afignment. of the eftate of B. the bank- 
pt, ſhould not (at leaſt in equity) diſcharge A's de- 
DO 2 mand 


259 x 


Ch. \ VI. f. 15. 


-wpEE 


Ex parte Smith» 
1 P. W. 237» 
ſed ques 


& 
$4; 
Gy 
i J 
4 
wi 
* % 
"RI 
8.80 
ES | 
of 
o Fs. 
Þ 
54 
w-. 
3 
4 
, 
S.\ 
"Vi 
, "_ 
Y 4 
\2'4 
Ee. 
"oY 
i: 
bs 
F 
o "a J 
& , 
W ! 
MH 
we 
'Y 
l 5 
<< 
$50 
K : 
x; 
4 4 
"7 
1 
4 '#} 
4 
* 
= 
y 
-: 
0 
"MM 
* 
3 
: wil 
ve 6 
"Mt 
"ly 
K 
'nd 
- 
4 


260 


Of clajming a Debt, 


Ch. VI. £ 26- mand out of the ſtate of the bankrupt. But in regard 


3 Wil. 271. 


each in equity was liable but to half the debt, and C. was 
not the original debtor for the whole, 4. the petitioner 
ſhould only have relief for a moiety. of his remaining debt 
againſt the aſſignees of B. the bankrupt. But his Lord. 
ſhip ſaid, if B. the bankrupt had been the original debtor, 
and had. borrowed all the money, then 4. ſhould haye 
come | in before the aſſignees as a creditor for all his debt. 


$X£ CT. XV 
Of claiming a Debt. 


In caſe of debts uncertain in point of liquidation, as 


| between two merchants in balancing accounts, the mat- 


ter reſts upon a claim, to aſcertain the ſum that was due 
at the time of the bankruptcy. So where a creditor can- 
not aſcertain his debt with certainty, ſufficient to enable 
him to ſwear to it, or is not able in other reſpects fati{- 
facorily to ſubſtantiate it ; or where the agent of a crc- 
ditor cannot produce his authority, and in many other 
caſes where there appears a probable foundation of a de- 
mand, though not ſufficiently made out, it is uſual for 
the commiſſioners to ſuffer @ clam to be entered, but that 
will not entitle the party to a dividend, which he cannot 
receive without compleatly proving his debt, If a claim 
3s not ſubſtantiated in reaſonable time, the commiſſioners 


| may ſtrike it out, and they generally do ſo before a divi- 


dend is declared; unleſs ſufficient reaſon is offered to 
to them for prolonging the time, but the creditor 1s not- 
withſtanding afterwards at liberty to prove his debt and 
receive his ſhare upon any future dividends. However, 
in ſuch caſes where there has not been oroſs laches, the 
Lord Chancellor will make an order that ſuch creditor 
ſhall be paid hi- proportion of the firſt dividend out of 
the money in the aflignees hands, upon condition wat It 


dyes not break in upon any former dividend, 
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CHAP. VII 


Df the Aſſignees. 


Sat, I. Of the Choice of Aſſignees. 
I. The Nature of their Truſt. 
THI. Fhen lable to Intereſt. 
IV. Of the Removal of Aſſignees. 


| ———_— —— —— "W 
5 G. 2. C. 30. f, 26. 27. 30. 31. 32. 34+ 25+ 3, 
man 


Oo the Choice of Af Ignees. 


HE ſtatute of-the - 5 G. 2. authorizes common» Ch. VII. £ x. 
ers immediately upon declaring the party a bank- Wyman 
rupt to appoint an affignee, and to make a proviſional 
alignment to him, but does not oblige them to do ſo, 
and indeed this practice has not of late years been much 
uſed, as it creates expence without anſwering any good 
end, except where the bankrupt is indebted to the crown 
and an extent is apprehended. When ſuch appointment 
is thought neceſſary, the commiſſioners may, at -their 
diſcretion, aſſign the whole or part of the bankrupt's 
effects ; for the words of the ſtatute are in the disjuncs 
tive, immediately to appoint one or more aſſignee or aſſigness 
of the eflate or effetts, or any part thereof. | 
Phe commillioners, immediately after declaring the 
party bankrupt, are to appoint a time and place for the 
S 3 choice 
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Ex parte 
Gregnier. 
T Atke. Q1. 


contrary to the act of parliament, but the true rule is 
that the afſignecs ought to be continued, unleſs the cre. 


the time of the choice amounted only to 2,075 1. and tlat 


_ demands on the hankrupt's eſtate would not be leſs than 


_ at the firſt choice. 


| been ordered that creditors ſhould proceed to a ſecond 


Of the Choice of Aſſignees. 


choice of affignees, (which is always the ſecond meet. 
ing) 'o take care of the banktupt's eſtate and effects, |]; 
Is not necclary that all the creditors ſhould have an op. 
p: rtunity of voting in the choice cf afſignees, for if ſome 
of taem are abroad, that will not, without very particu. 
lar circumſiances, be any reaſon for the court to dire 
the creditors t., proceed to a new choice, in order to give 
fuch creditor an opportunity of voting. If a praQtice of 
that nature were to prevail, the choice mult- be poſt. 
poned to a great lei. f time, which would be &.realy 


ditor can ſhew there 1s ſome objection witi Tegard to 
the ſubſtance Or Integrity of the  racs who 1s choſen 
aſhgnee. 

Thus, upon at application. to the court for new aſl 12 
nees, upon a ſuggeſtion in the petition, that the time 
was too ſhort which-the commiiſioners had appointed for 
the choice, the perſon having been found a bankrupt cnly 
on the 211t of 4ay, and the ſitting for the choice of aflic- 
nees was on the 1ſt of Fune.. "That the debts proved at 


the petitioners living abroad, could not, in ſo ſhort a 
time, {end over letters of attorney to vote, though thei: 


1 1,000/, that the affignee alrc2dy choſen was a hatter, 
and not to be ſuppoſed converſant in foreign aftairs, 1 
which the bankrupt's concerns chicfly he. 

For the petitioners a caſe, ex parte Anderſon, in 1724, 
was Cited, which was heard by Lord AZaceesjieid, who 
ordered a new choice of affignees, on a ſuggeition taat 
a great number of creditors could not poſſibly be preſent 


Lord. Hardwicke deſired that. precedents mizht be 
tearched, to ice jf they could and any caſe hos it had 


choice, upen a ſuggeſtion merely taat ſome of them live 
reimots 


The Nature of their Truff. 

remote from London, or are out of England. But no 
ſuch caſe being found, his Lordſhip faid it would be a 
dangerous rule, and therefore that the petition muſt be 
diſmiſſed, and the afſignee continued who is already 
choſen. - | 

"I M8 commiſſioners at the choice of aſſignees are not 
critically to examine into the debt, but to admit creditors 
upon their oath for what they ſwear is due to them, as 
they will {till be liable to an account afterwards, and it 
- would be extremely hard to exclude perſons who perhaps 


| may be the greateſt creditors, till the account is deter- 


mined, which may be the work of ſeveral years, and it 
may be neceſſary and convenient that affignees ſhould 
immediately be choſen. But this muſt be underſtood 
where no obvious objection appears to the debt, for 
where that happens to be the caſe, it is the conſtant 
practice only to ſuffer the creditor to claim til lhe makes 
out his demand to the fatisfaCtion of the commiſſioners. 
The ſ.atute having directed that the choice of afſignees 
ſhall be by the major part in value of the creditors, one 
__ creditor, if his debt be ſuthcientdy large, may chooſe him< 
{.1t aſſignee, CES « 


SECT. Il. 
The Nature of their Truſt, 


ASSIGNEES are in the nature of truſtees, and where 
they employ an agent to receive or pay money, and he 
abuſes this confidence, an aſſignee cannot be diſtinguiſhed 
from any other truſtee, who, if his agent deceive 
bim, mu/t anſwer over to the ceſtui que truſts, For the 
chief conſideration of the creditors in the choice of aſ- 
hgnees is the ability of the perſons, that they may be re- 


tponſible for the ſums they receive from the bankrupt's 


eſtate, But when the truſtees employ an agent, either 
from neceſſity or conformable ts the common uſage of 


= Ye mankind, 


my 


Ch, VII. \. 2o 


Ey—_/ 


1 Atk. 70. 


1 Atk. 71, 


In re Farl of 
Litchfield. 

1 Atk. 33, 
Ex parte 
Lane. 


. 1 Atk. Jos 


Ex parte 


| Belchier, 


Ambler 218. 
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ont 


1 Atk. 38. 


Cann v. Read 

3 Att, 695. 

Smith Vs 
ameſon. 

x Eſp. N.P. 

114+ 

Briſtow v. 

Faitman. 

2, Eſp. N, P, 

172. 


\ Primroſe v. 
Bromley. 
x Atl. 1-18 


Ex parte 
Gorzing. 


22th June,7 790. - 


F.x parte 
Whitchurch, 
I Atks. gls 


+ Atk, 107, 


Franklyn v. 
Feng. 
Barnardiſton's 
Rep. 30. 
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mankind, they have been held not liable, provided they 
have uſed-due. precaution in the choice of the perſon em. 
ployed. | Eng d 

The negligence of one affignee fhall not hurt another 
Joint aſſignee, where he is not at all privy to any private 
and perſonal agreement enteredinto by his brother affignee, 

Lord Hardwicke inclined to think payment of a debt 
to one aſſignee not good ; but it ſeems ſince to have been 
held, that a fair payment to one affignee will be valid if the 


_ other ailignee does not expreſs his diffent. 


If an affignee becomes inſolvent, and has applied any 
of the money received by him in that capacity; to his own 
uſe, the commilſioners are to be contidered as ſpecialty 
creditors, becauſe the affignces execute a counterpart of 
the aflignment to them, and the agreement being under 
hand and ſeal, makes it in the nature of a ſpecialty debt, 
and therefore they may come upon his real eſtate. 

It is the duty. of the aſſignees to ſell all the bankrupt's 
property as ſoon as It can be done with advantage ; and 
if they neglect to diſpoſe of it, the Chancellor, upon a 
petition of a creditor, wilt order a ſale, notwithſtand- 


"Ing the aſfignees ſhould be deſirous of keeping the eſtate, 


as Conceiving it to be more beneficial for the creditors 
than a ſale. 2 ae 

 Afﬀgnees have not a general power to proſecute ſuits, 
or ſubmit matters to arbitration ; but they muſt have a 
meeting of creditors, upon notice given for that purpoſe 
in the London Gazette, to conſider of each particular ſuit, 
or each particular caſe for arbitration, before they can pro- 
ceed in them. But if ſome of the creditors do not think 


proper to attend the mecting, it is their own fault, and 


thoſe who are preſent have a right to bind the whole, by 
the opinion of the, majority in value at the, meeting, 
"If the mzjority of creditors are againit bringing a bill, 


the affignees cannot do it, but it is ſaid that any creditor 


may at the peril of coſts. 
N ns "Though 


The Nature of their Truff, 


Though the acts of parliament relating to bankrupts 
. only dire&t the affignees to advertiſe a meeting of cre- 
ditors in relation to commencing ſuits, and for particular 
purpoſes, yet the affignees are very much to be com- 


Ch. VII. f.'2., 


I Atk, 2JJ» - 


mended for advertiſing meetings upon any other extraor- 


dinary occaſion that concerns the creditors, becauſe where 
they are numerous, there is no other convenient method 
of collecting the whole body together. 

The creditors and affignees of a bankrupt ſtand in his 
place, and are ſubject to the ſame equity, and bound by 
all acts fairly done by him ; for although the court will 
favour creditors as much as they can, it muſt be where 
they have a ſuperior right to other perſons. 


Row. v.Dawſome 


x Vez. 431, 


Brown v. Jones, 


rt Atk. 


Tyrrell v. Hope 


183, 


2 A 4 A 562. 


Ruſhworth ve 
Hodds. 2. Shower 103. Pope v. Onflow, 2 Vern. 286. 


Therefore where a bankrupt had fraudulently procured Harriſon v. 
W 4iker. 


a bill of exchange, and his afſiznees received the money 
for the bill, it was ruled, that the perſon from whom the 
bill was obrained might recover the money from the aflig- 
nees in an action for money had and received; and Lord 
Kenyon ſaid, that the aſſignment under the commiſſion 


Peakes N. P. 


Ii1s 


paſſes only ſuch property as the bankrupt 1 is conſcientiouſly 


entitled to, SH 

If a ſettlement is made before marriage, though with- 
out a portion, it will be good againſt the aMMignees, for 
marriage itſelf is a conſideration, and it is equally good if 
made after marriage, provided it be upon payment of 
money as a portion, or a new additional ſum of money, 
or even an agreement to pay money, if the money be at- 
terwards paid purſuant to the agreement. 
So if a perſon give a bond for a ſum of money as a mar- 


rage portion, and the marriage takes effect, it is a good 


conſideration for the bond, and the aſſignees cannot be 
relieved againſt it. 

A caſe was ſent out of Chancery for the opinion of the 
court of King's Bench, ftating that Catherine Eſſex, 
ingle woman, on or about the 25th of Fune, 1766, went 


t live with, and was hired by Richard Eaves, to ſerve 


him 


Ex parte 


Cottrell. 


Cowp. 742. 
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Ch. VIL f.2. him from that day for the ſpace of one year. The ſzid 
Conyym— Richard Eaves was to pay the faid Catherine Eſſex 5 !. 5s, 
for ſuch ſervice. After the ſaid Catherine Eſſex had lived 
with the faid Richard Eaves for about five months, he, 
by promiſing frequently to marry her, prevailed on her to 
permit him to have carnal knowledge of her. And ſhe 
continued in his ſervice for eight years from the faid 25th 
_ of une, 1766, and during! that time had two chil. 
: dren by him, one of which died foon after it was born, 
and the other 1s now living. Che never received any 
wages whatever froin the faid Richard Eaves for ſuch 
ſervice, though ſhe often requeſted him to pay her, and 
he as often promiſed to pay her, "That in Zune, 1774, the 
faid Richard Eaves being upon ine point of marriage with 
a perſon of large fortune, and wanting to remove the faid 
Catherine Eſjex and the child from him, he, with. the con- 
ſent of the ſaid Catherine Efſ:x, intimated his wiſh to 
Faſeph Cottrell, blackſmith, and treated with him to marry 
her; and promiſed that if he would marry her, and ſetile 
_ a freehold houſe and land which he was ſeifed of in fee, of 
the yearly rent of 154. and upwards upon the faid Ci- 
therine &ſjex for her lite, and take care of the child, the 
faid Richard Faves would give the faid Foſeph Cottrell 
421. for the ſaid Catherine Efjex*s eight years wages, and 
a bond for the payment of 400 & by inftatments, 
Cittrell according]y ſettled the eſtate, and Eaves entered 
mto a bond in the p-aal fam of 8900/7, conditioned for the 
payment of 400 /. to Cottrell by inſtalments, 
On the 29th of September, 1774, Foſeph Cottrell married 
Catherine Ejjex, and has ever fince maintained the child, 
On the 6th of AZarch, 1775, before any payment on tite 
bond became due, Eaves was declared a bankrupt. 
Lord fansfie/d ſaid, this is a good conſideration 50- 
tween the parties. It is a ſtipulation between them 1 
conſideration of marriage. The one has performed his 
part, and married the woman. The other is therctore 
bound to perform his, "There is no ground to 1mput® 
any 


The Nature of their Truff, 


any fraud in the caſe. And the court afterwards certifigd 
that the petitioner Foſeph Cottrell is intitled to come in as 
a cr2ditor under the commiſſion of bankrupt iſſued againſt 
Richard Eaves, 

Where the bankrupt himſelf, from the clecumllances 
of the caſe, would be confidered as truſtee for another, 
his atlignees will be looked upon in the ſame light, 

As where Mrs, Tyrrell before her marriage with Fohn 
Tyrrell was ſeiſed in fee, or her mother Mrs. Stanton was, 


of an elitate in Ber#/hire, and in conſideration of the in- 


tended marr age, and of 1500/7. paid to Mr. Tyrrell as her 
marriage portion, it was agreed that the eſtate ſhould be 
ſettled previous to the marriage, ſo as that one moiety 


might be enjoyed by the plaintif*s mother for her life, and 
_ after her deceaſe by the plaintiff, or her truſtees, for her 


ſole and ſeparate uſe, exclutive of her huſband, and that 
the ſhould receive the rents and profits during her huſ- 
band's life. And that as well the ſaid moiety after the 
plaintiff *s deceaſe, as the other moiety, ſhould be ſettled 
- upon ſuch truſts as the plaintiff by any deed in her life- 
time, or by will, ſhould appoint. p 
Mr. Tyrrell, the intended huſband, undertook to pro- 
cure deeds to be drawn purſuant to the agreement, but 
when the deeds were reading over to the plaintiff in order 


for execution, ſhe obſerved there was a miſtake, for that 


the moiety of the premiſſes limited to her mother for life, 
was after her deceaſe limited to the uſe of Mr. Tyrre!/for 
life, and not to her ſeparate uſe as had been agreed; and 
ſhe refuſed to execute unleſs the miſtake was rectified. 


In order to do this it was then propoſed by the truſtees, 


that Mr. Tyrrell ſhould give a note or writing under his 


hand, that the plaintiff ſhould take and receive one moiety 


of the eſtate after her mother's death, for her ſole and fe- 
parate uſe, according to the agreement, as if the ſame had 


been ſo ſettled by the releaſe; and thereupon Mr. Tyrre/!, 


previous to the execution of the deeds, gave the plaintiff 

a note in writing to the purpoſe aforeſaid, and delivered it 

to the truſtee, | 
The 
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The marriage was had ſhortly after,. -and upon the 8th 
of Fuly, 1739, the mother died, and on the 4th of Fr, 
1740, a commiſſion of bankrupt. iflued: againſt Mr, Tyr. 
rell, and he being found a bankrupt, Mr. Hope and others 
were choſen aflignees, and being got into receipt of 2ll 
the rents of this moiety, refuſed to let the plaintiff receive 
them, or to make any ſettlement'for ſecuring the receipt 
thereof to her, purſuant to the agreement pts her mar- 
riage. 

Thin which this bil was brought! that a moiety af the 
eſtate might be aſſured to the plaintift, for her {ole and 
ſeparate uſe. 

The Maſter of the Rolls faid,. wking all. the circum- 
ſtances together, as ſhe would have been intitled to the 
relief ſhe prays againſt the huſband, ſhe is equally inti- 
tled to relief againſt the aflignees, but: without colts, as 
it was their duty to bring a caſe {0 circumſtanced before 
the court. | 

In another caſe one Mrs. HR—_ being indebted to 
Martin Kankell in 711, for goods fold on the 28th of 
Auguſt, 1734, gave him a promiſſory note. Kankell being 
indebted to Byas in 92 /. 19 s, delivered to him Mrs, De 
vereux's note, that he might receive the money due thereon | 


' In part of his debt, and took of him a receipt for the ſame 


in the words following, #* Received the 20th December, 


_« 1724, a bill for 71/7. which when paid will be on ac- 


« count for T homos Byas.” | 

'The 19th of March, 1734, a commiſſion of bankrupt 
ilued againſt Kankell, Mrs. Devereux dicd in 1735: 

Kankell not having indorfed or aſfigned the faid note 
to Byas, the aflignces applied to Mrs, Devereux? S EXecutor 
and received the 714, of him, on giving. ſecurity to in- 
demnify him. 

Byas proved his whole debt of 92 1. 195, under 
KankelPs commiſſion, but at the ſame time inſiſted 0n 
having the benefit of the note, and that the afſignees ought 


not to have received the 711, and that the ſame having 
| been | 
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been ſo received by them in prejudice to bim he is  inti. 
fled to the money. - 

Lord Hardwicke ſaid, he was of akelan that the aſ- 
fignees of Kankel''s eſtate, under the commiſſion, ought 
to be conſidered as truſtees for Byas with reſpect to the 
fum of 71 4 which they received on account of the note 


given by Mrs. Devereux, and ordered them to pay the 71 he: 


to Byas. 
If the wife of a bankrupt prior to her marriage was in- 
titled to a truſt eſtate, the aſfignees of the huſband are 


not intitled to the property without making a lettioment 
upon the wife, 


-" naiy; quare whether! his muſt make a fenlerent in favour of the children. Hetle y, 


Greenbapk., 3 Atk. 717. Moorv. Rycault. Pre, Ch. 22. 


As where it appeared that the petitioner Mary Coyſe- Exp 
zame, formerly Mary. Iilliams, in 1748, being at that. oyfegame, 


time unmarricd, purchaſed of Sir Edward Smith an an- 
nuity of 40 /. a year for the joint lives of herſelf, and the 


conſideration of 2004. paid by the petitioner, entered into. 
a bond to 1/aac Wear in the penal ſum of 400/. conditioned 
for the payment of an annuity of 40 /. clear of all taxes and 
deductions whatſoever to the ſaid 1Jaac Hear, his execu- 
tors, adminiſtrators, and aſſigns, for the joint lives of the 
faid Sir Edward Smith and the ſaid {ary I/ill.ams. For 
the better ſecuring the payment of the annuity, Sir 


Edward Smith on the faid 6th of Func, 1748, executed 


a warrant of attorney to confeſs judgment on the bond. 
Although the bond and warrant of attorney appeared to 
have been given in the naine of /Year, his name was uſed 


in truſt for the petitioner who had paid the 2007, with. 


her own money. In Fuze, 1751, the petitioner married 
Jojeph Coyſegame, who received with her as a marriage por- 
tion, in money, goods, and furniture, to.the amount of 


5001, and upward:, over and above the, b-neft of the. 


faid annuity, and got into his hands, the ſaid bond aud 
warrant of attorney for ſeeuring the payment thereof, and 


had | 


| *4. Bro. 139. 
ſaid Sir Edward Smith, who on the 6th of Zune, 1748, in 


Ch. VII. C. 2. 


Parker y. Dykes, 


Davis's Bank. 
rupt Law, 281. 
But if the wife 
13 dead at the 
time of apply- 
ing for the pro- 
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224 Jan. 1753s 


1 AtK. 192.5, 


rior v. Hill. 
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Ch. VII. f. 2: 


of the annuity might be preſerved and kept on foot for 


ments thereof, and pay the ſame to the petitioner for her 


Grey v.Rentiſts 
2 Atk. 280. 
x Cox's Þ. W, 


659- 


,vered up the faid bond and warrant of attorney. Coy/e- 
_ game never made any ſettlement on, or proviſion for the 


for the petitioner. Upon which ſhe preferred her peti. 


nance of herſelf and infant child, and that the bond and 
| warrantof attorney might be delivered up to the ſaid {/aac_ 


and which might incur die, and apply and pay the fame 


 El:zabeth Glarke for life, and after her death to £/:z42- 
' beth Kentiſh for life, and after her death to her chil- 


The Nature of their Trulf. 
had received all arrears of the ſaid annuity up to 7id/i1- 
mer, 1752. In Tuly, 1752, Ciyſezame became bankrupt, 
and upon his laſt examination, amongſt the papers and 
writings relating to his own eftate and effects, he deli. 


petitioner. _ The aflignees were proceeding to ſell this 
annuity, and to apply the money towards payment of the 
debts under the commiſſion without making any proviſion 


tion, ſtating the foregoing facts, and prayed that the truſt 


her ſole and feparate uſe, towards the ſupport and mainte-_ 


Iear, to the intent that he-might receive the arrears due, 


to and for the ſole and ſeparate uſe of the petitioner. 
Aﬀeer hearing counſel for the afſignees, Lord Hardwick? 
ordered the affignees to deliver the bond and warrant of 
attorney to Mr. ear the truſtee for the petitioner, and 
that he ſhould receive the arrears of the annuity grown 
due fince the iſſuing the commiſſion and the growing pay- 


ſole and ſeparate uſe and benefit. 

Again, Aaron Wood by his will having given the moiety 
that he was intitled to of General J/04's eſtate, to E!:- 
2abeth Clarke, firſt for life, and then to Elizabeth Kent:/h 
fer life, and afterwards to be equally divided among ſuch 
of the children of Elizabeth Kentiſh as ſhould be living at 
her deceaſe, It was afterwards by a decree of the court 
of Chancery directed that the ſaid moiety ſhould be laid 
out in South-Sea annuities, and the intereſt thereof paid to 


dren. Criſþe married one of the two children of Z£1124- 
beth Kentiſh, and affigned this legacy to one Barret for 
7 {ccuring 


The Natur? of their Truff. 


{curing 1501. upon a contingency mentioned in the deed 
of aſſignment which ecited the decree. 

Criſpe afterwards became bankrupt, and the contin= 
 gency upon which the wife was to take, not having hap- 
pened at the time of the bankruptcy, Barret waived his 
atignment, and choſe to come in as a general creditor, 


and afligned over the legacy to the aflignees under the 


commiſſion, Criſpe died in the life-time of the mother, 
and upon the death of the mother, Mrs. Criſpe petitioned 
to have her ſhare of the South-Seza annuities transferred to 
a” Les : 

Lord Chencellor,—A huſband cannot aftign in law a 
poſſibility of the wife, nor a poſſibility of his oven, but 
this court will notwithſtanding ſupport ſuch an aſſignment 
for a valuable conſideration, though I do not know an 
_ caſe where a perſon claiming under a particular aſſignee, 


has been obliged to make ſuch a proviſion as is prayed 


| here. As to afſignees under a commiſſion of bankrupey, 
and the wife of a bankrupt, the court has interpoſed and 
obliged the afſignees to make a proviſion. What makes 
this caſe particular is, that there was a decree which or- 


| (ered the money to be paid to the uſher of the court, and. 


it is alſo in another reſpect particular, that this was not 
an abſolute aſſignment but in the nature of a ſecurity only, 
and is now come back into the hands of the affignees of 
_ the huſband, What then is the equity ariting to the wite 
under the decree? It will neither let the huſband, if be 
_ Temained ſus jurts, or, if he becomes bankrupt, his 
affignees touch the money unleſs they firſt make a pro- 
_ Viſion for the wife. "The particular affignee having taken 
with notice of the equity of the wife, and the aflignees 


under the commiſhon taking it ſubject to the ſame equity 


_ Vith the particular affignee, I am of opinion it is her pro- 
perty, and therefore ſhall dire& the South-Sea annuities to 
be transferred to her. | 
90 in the two cauſes of I/orrall v. Marlar aut FEFIIEY 
v. Pell which came on to be heard in Lincoln's Inn Hal, 
| December 
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Ch. VII. f. 2, December I6th, 1784. In thefirſt cauſe, Sarah JYorrall, the 

0c: HI wife of fohn Worrall, by her next friend, was plaintiff, and 
enman V 

Maſon, 1 Cox's Fohn Marlar and Fohn Markett executors of Fames Pell 
4-H 459- deceaſed the ſaid Fohn Worralland Joſeph Buſhnan afignees 
Wyndham. of the effects of 'Fobn Worrall were defendants, and in the 
mt ons &*%., Croſs cauſe, Buſhnan was plaintiff, and James Pell the 
Hoffman v. - younger, ſon and heir of Zames Pell the teſtator, John Mar 
I -o wb 6. lar, John Markeit, John Worrall, and Sarah his wite, were 
Half the pro- defendants. The caſe was this : Zames Pell the teſtator, 


perty was fettie®. who was the father of Sarah IYorrall, by bond, dated 10th of 
Avember, 1737, and made previoully to his marriage with 
Elizabeth Markett, the mother of Sarah I/orrall, became 
| bound to Fohn Markett in the penal ſum of 20,000 /, 
_-conditioned (among{t other things) for payment of one 
full third part of ſuch real and perſonal eſtate as he ſhould 
die ſeifed or poſlefſed of, unto the ſaid Fohn Aarkett, in 
| truſt for ſuch of the children of the marriage as ſhould 
be living at his death, to be equally divided between 
them. The teſtator had two children who ſurvived him, 
Sarah Worrall and Fames Pell the younger. Sarah 
married the defendant Zahn Worrall in her father's life- 
time, without his conſent, and without any fortune or 
ſettlement. Some time after this marriage, Fohn I/orrall 
in 1778, took the benefit of an inſolvent debtors act, and 
an aſſignment of his eſtate and effects was duly executed 
to Buſhnan, one of his principal creditors. Fames Pell 
the father died in December, 1781, and by will gave to 
Sarah IVorrall 8,000 !. in lieu of what ſhe might claim 
out of his real and perſonal eſtate under the bond. Sarah 
I/orrall filed her bill, ſtating theſe ſeveral matters, and 
offering to accept the 8,000 /. and praying that the ſame 
might be Jaid out. and ſettled to her ſeparate uſe, and 
that ſome proviſion might be made thereout for her chil- 
dren. Buſhnan filed the croſs bill, claiming as athgnee to 
be entitled to ſuch election as the faid Fohn Worrall 
would be entitled to make under the faid will or bond, in 
caſe he had not become inſolvent, and praying an WOO 

® 
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of the real and perſonal eſtate of the teſtator Fames Pell, 
and that he migit be at liberty to make his election under 
the decree of the court. On the hearing, the account 
was directed, and all further conſiderations reſerved. 
the report it appeared, that the fixth part of the real and 
erſonal eſtate amounted to much leſs than the legacy of 
$000 /. On hearing theſe cauſes for further direction be- 
fore Lord Thurlow, his Lordſhip directed that John 
I/S?rrall ſhould make a propoſal to the Maſter for a ſet- 
tlement on his wife, and the ifſue of the marriage ; which 
was done, and the propoſal approved by the NMiaſter, 
But By/hnan excepted to the report, for that the Maſter 
had not received any propoſal from him on the part of the 
creditors, nor had given them any intereſt in the fund ; and 

on the argument of the exceptions it was infifted on the 
part of the creditors, that the intereſt which J/orrall had 
in this fund, in right of his wiſe, paſſed under the inſol- 
' vent aCt to. By/ſhnen the affignee, and that the Maiter 


ought taerefore to have received pfdpolals from Bruy/bnan 


25 well as JYorrall, and that the rehearings and exceptions 
ſhould come on together. And now upon argument of 
the caſe, his Lonbip' vas clearly of opinion that tife 
intereſt of Sarah ITPorrall was aſhignable. | 
next place, with reſpect to the equity of the wite as againſt 
the huſband's creditors, his Lordſhip thought the claim 
of the creditors muſt be confined to the intereſt taken 
uncer the bond, (ſince no benefit accrued under the will 
until after the aflizgnment) and as to 1o much, that the 
aſignees ought to make propoſals to the Maſter for 
making ſome proviſion for the wife and children. His 
Lordſhip added, that he had conſidered the ſeveral caſes 
upon this ſubject, and did not find it any where decided, 
toat if the huſband make an actual aſſignment by contract 
for a valuable conſideration, the affignee ſhould be bound 
{7 make any provition for the wife out of the property 
aligned, but that a court of equity has much greater 
conſideration tor an aſſignment actually maue by contract 

VorL. 1, T than 
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Goof: v., Davis 
in Chancery, 
28th March 

I 734. 

Lord Chancellor 
referred the re- 
port back to the 
Maſter to be ate 
tended by the 
Aillignees, the 
M after having 
by his report 
approved a ſet= 
tilement of the 
waole tunds 


But in the. 


Tuder v, 
Samyne. 
2 Vern, 270« 


Tanfield v. 
Davenport, 


Toth 


” 
b 
. - 
4 
| 
by 


i 
0 A 
" 
Nt 
l 
þ 
4 
» 
a 
[ 
Ly 
: 


OY 


_— 2 
3 wi 
—=— 


x >. 


Ak 4-7 
__ 


- on PEE IS 
s Y I —_ Ld wow 
4 = 


ar” —Sefib= 


CE ans CEP. Kh 


SENS EILD SRI TEE 


I Sen EDN 
a 


CEE ER E Se $2.5 bg bn ag Ss 
Enlae” Law pe It Een MED pod 
F »® 7 = SAL hn Ls 
CER 
= _-, 


Ea RS. « -* > 
** 


5X5 
p-— 
ry 


TIES 
% af = 
2,0 nf = 


2 oo 
oC = C3, 
4 x 


274 The Natnre of their Truff. 


Ch. VII. f. 2. than for an atignment by mere operation of law ; for as 


Dre _ to the Jatter his Jordihip's opinion was, that when the 
a4CODION Vs 


Williams. equitable intereſt of the wife was transferred to the credi- 
1 Þ. W.382. tors of the huſband by mere operation of law, (as in the 
Boſvill v. 


Bragder, preſent cafe) he Rood exactly in the piace of the huſband, 
3 P.\W- 45% and was ſubje& preciſcly to the ſame equity, in reſpect of 
the wife, In purſuance of this order, B/bnan and Hr. 
rall laid propoſals before the Maſter, and it appearing th: 
the 8,000. had been laid out in the purchaſe of 14,285 /, 
I4s. 64. 3 per cent. bank annuities, of which fum 
11,858 1. 9s. was purcheſed with the amount of the one 
fixth part of the real and perſona] eſtate of the tefator, 
Buſhnan propoſ:d that on? monty of the ſaid ſum cf 
11,858]. 9s. ſhould be fettled on Sarah T/orrall and her 
children in manner therein mentioned, and that the other 
moiety ſhould be paid to By/þhnan to be diſtributed amongſt 
the creditors of //orrall. And //orrall propoicd tiat the 
moicty of the 11,858 1, 9s. together with the reficue 6f 
the 14,2851, 145, 64. ſhould be ſettled on Sarah /Yerre 
for life, to her ſeparate nife, and after her death to ve pad 
to her ſurviving children cqually, and if no children 
{hou}d ſurvive her then to be paid to Porrall, —Ani the 
Matter having approved thoſe propoſals, the cauſes were 
ſet down for further directions, before the Maſter of the 
Rolls, and his Honour directed the faid 2 /. per cent. bank 
annuities to be transferred accordingly. 
Parker v. And where a man had deviſed lands which were in 
Dykes. Davies, miortgage to be ſold, and the ſurplus of the money to be 
352 paid to his daughter - the daughter married a man who 
foon after became a bankrupt, and the commuikoners 
aFoned this intereſt of the wife, "The huſband died, 
and the aſignees brought this bill againſt the wife, and 
truſtees, to have the lands ſold, and the ſurplus of tne 
money paid to them, But the court would not afilt in 
ftrippipg the wife (who was wholly unprovided for) of 
this intereſt, but diſmiſled the bill, 


N 
2 : 


zu 
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But if the huſband or his general aſſfignees (who ſtand 


exactly in the ſame fituation) can get poſſeſſion of the. 


witz's property without the aid of equity, it ſeems 
doubtful, whether the court wlll intertere to alliit the 
wife. | EY 

Where a mortgaze 1s made or a lea%t pledaed by a 
bankrupt, equity will ſupply a defect in the conveyance? 
againſt the aitignees. 

"Richard WW beter being ſeiſed of a copynhold eſtate, Hor- 
_ rowed 400 /. of the plaintiff in 1698, and fatrendered into 
the hands of two cuſtomary tenants tne copyhold eſtate in 
queſtion, to be preſented at any court after September 
1699, defeaſible on paying the 4.00 /. and intereſt. "Phe 
mortgagor paid the intereſt for four years together ; but 
no care was taken to get the ſurrender preſented, and in 
the mean time the mortzagor became a bankrupt, and 
died inteſtate and infſoivent, 


After his death the ſurrender was tendered, but the 


homage refuſed to preſent it, becauſe by the cuſtom of the 
manor confirmed by act of parliament, all ſurrenders were 
to be void if not preſented in twelve months aſter they 
were made. 

The bill was brought againſt the afſignees, and the heir 
to be relieved, and to ſupply the defect of the ſurrender 
not being preſented 1n time 

The Lord Keeper havies been attended with the pre= 


cedent of Burgh and Francis where the court had ſup=- 


plied the defect of livery againſt judgment creditors, de- 
cared, that though upon the hearing of the cauſe, he 
inclined not to relicve the 'plaintiff, becauſe, through his 
nezlect of getting the ſurrender preſented, the creditors 
might be poſſibly drawn in to give the greater credit to 
the bankrupt; and the ſtatute of bankrupts provides, 
&* if goods remain in the hands of the bankrupt, that 


* {hall be liable to the creditors, and may be fold as 


© part of the bankrupt's eſtate, notwithitanding any bill of 
© ſale, &c,”? yet it was too hard to extend a penal law in a 
'T''2 court 


Whc eler, 


Edwards ve 


- - oh 
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court of equity to the prejudice of the plaintiff, who waz 
Y q Pre) P 


in the nature of a purcialer by a defective conveyance, 
, and had contracted and agreed for a ſecurity on thoſe 

lands, which the other creditors had not, but lent to the 
bankrupt upon a general credit, and could rherefore be 
intitled to no more than what properly was the bank- 
rupt'ss And aginft the bankrupt himſelf the plaintiff 
had a plain equity and he muſt have been decreed to have 
{upplied his defeCtive CONVEYAnce. 

If there is a cuſtom in the country that half a year's 
rent ſhould becon:e due on the day the tenant enters upor 
the premiſes, the aſignees are bound by it, notwithſtand- 
ing the tenant had committed an act of bankruptcy be- 
fore he took the premiſes, and made the agreement tc 
pay half a year's rent in advance, 


Buckley v. Thus in an aGtion brought by the aſhgnee of the bank- 
: +4" ot Rep. JuPt againſt the defendant, to recover 15/7, for work and 
| $00. labour, goods fold and delivered, money had and received, 
1 &c, "The only circumſtances material to the queſtion 


were theſe: 'T he bankrupt who had been in the cotton 
rade, after the a&t of bankruptcy, on which the com- 
miſfon ifſued, &c. entered into an agreement with the 
defendant, for renting of a ſhop in St. Helen's, at the 
yearly rent of 30/7. by which it was ſtipulated, that E4- 
mund Buckley ſhould pay half a year's rent in acvyance: 
he entered on the 11t of ay, 1 785 , and not long after, 
© commiſſion of bankrupt iſſuing againſt him, dds which 
the piaintiir was chetn his 2 aſlianee, his goods were fold 
un20n the premifies on the 1dth of Ofober, 1787. At 
the ſale the defendant bought goods to the amount of _ 
out of which he retained the = of 151, for half a year's 
rent, io recover which. this aCtion. was brought. 'The 
E:fendant ſet up the agreement, and ſhewed a cuſtom in 
this part of the country, that for cottages, ſhops, &c. the 
halt year” 's rent thould be due on the day the tenant en- 
tered, This cauſe was tried at the Sittings after laſt 
F | | I alter Term at Guildhall, when the jury Pd A Labs 
or 
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for the defendant. A rule having been obtained, to ſhew 
cauſe wby the verdict ſhould not be ſet alide, and a new 
trial granted, 

| Buller, 1, ſaid this queſtion has been very properly 
brought before the court, and the caſe has been very well 
viſculled, with reſpect to the cuſtom of the country, 1 
confeſs it was new to me. On the trial, it was proved 
to be a common cuſtom in many parts of the xingdom, 
and particularly in Norfolk, and I find on enquiry, that 


it is 4 common cuſtom, tnat the landlord may diitrain the | 


firſt day. "Then there ſeems to be no difterence in point 
of law, between an agreement of this fort, and the com- 
mon caſe of a letting for a year, In both caſes, the tenant 
is to enjoy the premitles, and the landlord to receive the 
rent, there is quid pro quo, In general the landlord can= 
not diftrain till the rent becomes due, but if the agree- 
ment be otherwiſe, I ſee no objeCtion to it in point of 


law, Tt is true, the bankrupt could not have given a lien 


on particular goods, becauſe after the bankruptcy he can- 
not enter into any contract to bind his effects. But he 
may take a demiſe, and it he does, aud agrees that the 
rent ſhall be payable on a particular day, the Jaw gives 
the landlord a power of diftraining on that day; that 
makes the ditlinction between a len on the premities 
themſelves, and a lien on perſonal goods, the Jatter can 
only de made on the property in the goods, but in the 


former 1t is a remedy, which the handlord has on what. 


Ever goods are found on the preimiles, 
Graſs, J.—The queſtion 1s, not whether the bankrupt 


him{elf is liable to an action on this agreements but whe- 


ther the landlord has the remedy claimed in rem on the 
£oods on theſe premiites. It is admitted by the plaintift's 
counſel, that if a year's rent were due, in reſpect of the 
, eccupation of the tenant, the landlord would have had a 
right to diſtrain. Now whether that rent was due or not, 
 Gepends on the cuſtom of the county, and that is decilive, 


for by that cuſtom half a year's rent became due the in= 
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When liable to Intereſt. 


ſtant the tenant began to occupy. Therefore the land. 


lord's right of diſtreſs was well founded, and if fo, he is 
juſtified in retaining this money, and the rule was dif. 
charged, 

If a leſſor covenants with his leflee and his afſions to 
renew his leaſe, and the leflee becomes a bankrupt, equity 
will not compel the leifor to renew in favour of the 
aſlignees, 

The ſtatute of limitations will run againſt the aſſignees 
from the time of the original promiſe to the bankrupt, 

So where in an action brought againſt the defendant _ 
by an aſſignee, he pleaded the ſtatute of limitations : 

The court reſolved that the ſtatutes of bankrupts 
transfer the rizht to the aſtignee, but it 1s no more than 
the old right which the bankrupt had bcfore he had cor1- 
mitted any a& of bankruptcy, and therefore the aſſignee 
mui! tzke it in the ſame plight and condit.on as the baiik- 
rupt himſelf had it. And that the ſtatute of limitations 


was a bar. 


Where a creditor before bankruptcy agrees to take 
leſs tman his debt, fo that it be pra preciſely at the. dy, 
and the devior fails of payinent, he cannot be relieved 
and if the 9: >tor becomes bankrupt, the affignees will 
not be i:tuled to bind the creditor by his compoſition, 


| but he has a right to prove his whole debt, 


3; 5 bs OE | | 
IWhen liable to Intereſt. 


Ir is the duty of the afignees to make a dividend as 


earty as poſfible after the time given by the ſtatute, for 


creditors to come in and prove their debts. And if they 


neglect making a dividend, and keep the' money in thei: 
own hancs, they will be liable to intereſt for it, 


Thus, Hood, an alchouſe-keeper in Ho!born, became 
a bankrupt in the year 1729, and a commiſhon being 


taken out againſt him at that time, Fitchet and Kirle 


were 


Wyen liabic to Jnterelr. 


were duly choſen afſignees, one the landlord and the other 
the brewer to the alehouſe. In order to continue 
trade, they put one Fadelow into the houſe, and allowed 
him to make uſe of the bankrupt's goods upon giving a 
bond for 1001, the value ſet upon them by the appraiſer 
under the commiſton. JYadelow was made a reſponſible 
man tilt the year 1738, and then abſconded, 

Lord Aaraw:icte ſaid, where the effects of a bankrupt 
ar2 {o inconfiderable, that no one creditor may think it 
worth whilz to cit upon the aſhignees for a Ciyidend, yet 
if they neglect to make a dividend in proper time, and 
are paking a private advantage to themſelves: of the 
bankrupt's effects, he ſhould always charge fuch aſlignees 
with intereſt, His Lordſhip ordered Kirke and the exe- 
cutors of Fitchet to account in moietics for the value of 
the ggods, according to the appraiſement, and to pay 
intereſt for them at the rate of 4 per cent. to be com- 
puted from a twelvemonth after the exccution of the 
afliznment. | 

And the ſame queſtion as to interclt arole in a caſe 
where a commilſion iffued in 1766, againſt beale and 
others, co-partners; and Townſhend, Bu 7e!, and another 
were choſen aſſignees. Beale and his partyers heving 
carried on the negociation of accommodation hii!s to a 
very large amount, with ſeveral perſons who were alfo 
bagkrupts. the aſſignees of Beale deferred proceeding 
under the commiſſion, in oroer that the ſ{>veral holders of 


? 
ak: 
& a 4 


the bills might prove their debts and receive dividends 


under the other commitho:s before they made any claim 
01 the eſtate of Beale, &c. In fact no dividend was ever 
made, The clerk of the commiſſion was dead, and all 
the papers loſt, Town/bend had"reccived confiderable part 
of the bankrupt's effefts. Ruſſel had alſo received ſome 


{mall part, but he died in 1773. 
In 1782. the creditors renewed the commiſtion, and 
this bill was brought by the creditors again{t Townjoend 
and the executors of Ruſſel, for a diſcovery of the feve- 
14 
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980 When liable ta Jntcreſff. 


Ci, VII, f, 3, ral facts, and for an account of the money received by 
 —_— —  _ | 

| It appeared by Tewnſhend's anſwer, that he kept the 
money he received as affiznee in common with his own 
at his banker's ; but he ſ;vore that he generally had there 
more than the amount of ſuch reccipts, and the only 
queſtion jn the cafe was, whether Town/hbend and the exe- 
cutors of Ryſ/e? ſhould be charged with intereft for the 

money kept in their reipective hands ? DG 
Lord Loughborough —As to Rnffel”s executors, they 
cannot be looked upon 1m the light of afſfignees, and as 
Executors, are not required to pay tiil called upon, anJ 
though the plaintifis might charge Ryſſel*s eſtate it 
refſnect of the money retained in his hands in his life- 
time, yet as the ſum is comparatively ſmall, it is ſcarcel; 
an object, But with regard to Townſhend, I was tur- 
: | priſed to hear it argued that the aſiznees were not to 
[ rake a dividend, or to take an ative part 1n ſettling the 
 - bankrupt's affairs unlets cailed upon by the creditors. 
And as to the idea of diſcouraging honeſt men from 
taking upon theraſelyes the office of affiguees, no honeit 
mar can ever have any dificulty,. The effe& of giving 
into ſuch doctrine would be, that it would be canvaſled 
for, as an office, and no honeſt man would ever be ap- 
pointed, There is nothing ſo likely to make the bank- 
ru>t laws reprobated or to bring about their annihilation, 
"F'nis is the groftcſt caſe that imagination can make, 
I he aihgnees only exculc is, that they could not make a 
dividend becauſe they were ſo very negiigent. They 
never called upon the clerk of the commiſſion, and he is 
now dead, and all the papers are loſt, And the expence 
of a ſuit is brought upon the eſtate by their negligence. 
Now what ground is there for not charging them with 
= interelt ? The money being mixed by Tewnfhend with 
1 | his own, it is juft as clear a proiit has accrued)as if it 
j had been ſpecyically placed out. Townſhend was em- 
T ployed in trade, and knew how to make the moſt of 
| INONF)4 


Of the Removal of Aſignees. 


money. Money is part of a merchant's ſtock in trade. 
A circulating capital on which profht ariſes. The ſum 
in the banker's hands was fluctuating, and he muſt have 
been an unthrifty merchant if he did not make great pro- 
| fit of the money by diſcounting notes, &c. Since 1768 
the ſum of 1,936 /. has been io employed by him. If 


the court ſhould ſuifer him to Jo this, when the very 


nature of the truſt repoſed in him, required that he ſhould 
not keep It in his hands, when will there be a ſufficient 
ground to Charge him ? Tewnſhend mult therefore pay the 
incereſt at 5 per cent. and pay all the coſts of this ſuit, 
and alto all the gr coſts ariing from the enquiry 


in the Maiter's office, wiuch has been occalloned by his 


negiect, 
S'E:C:'T.-IV: 
Of the Removal of Afſignees. 


IF the alignees miſbehave 1n the truſt repoſed in them, 
they may be removed by petition to the Lord Chancellor 
on the behalf of a creditor. So if an affignee himgelf 
' becomes bankrupt, that will be a ſulficient cround for 
bis removal, Or it the commilitoners act improperly at 
the choice of affignees. When an aſflignee is removed 
be mult join with the old aftignce and the commilloners 
mW maxing an alignment to the new afliznee. And where 
an aſli>ne ee 1s removed on account of his own bank- 
ruptcy, "Lord Hardwicke was of opinion that he and his 
allignees muſt join with the commiſſioners in Executing 


an uence: to the new alhgnees. 
' moyed alhznes for moaey had and received, 


Smith 1 rv. Jameſon, Pcakes, N, P, 213+ 


> 28x 


Ch. VII. f.4., 
CT 


r Atk. 97, 
Ex parte 

Halliday. 
7 Vin. Abr. 77, 


Ex parte 
Newton. 


I Atk. 97. 


The new 
aſſignees may 
bring an aQtion 
againſt the re- 
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OF ihe Commiſſioners Aſſignment, 


9 eR. I. 


I}, 
JI. 
IV, 
V. 
VI. 
VII 


'VIIL 


IX. 


Xl. 


XII. 


X11T. 


XIV. 


XY. 


XV 


XVII. 


| Effet of the Aſſignment upon Property, 9 


CH AP, YH. 


Of the Conveyance of the Bankrufpt's Fee! 
Eſftate. 

Of Copybolds. 

Of Advouwfons and Offices. 

Of Reverſtons. 

T Conditions, 
}f a Poſſibility 

Za of the "AT, gnment upon a Para {2 
the Dankrupt, his Fife, &c. | 

Efeft of the Aſſignment againſt a viluitary 
Conveyance, _ 

Efeft of the Aſſignment upon the Etats f 

the Fife. 

Of the Alignment of perſonal FIT, 


which the Bankrupt tis reputed Owner, 
Fraudulent Delivery of Property avoided |y 
the Aſſignment. 
Operation of the Aſſignment to bar the Pro- 
ceſs of the Crown. 
When the Commiſſuners cannot aſſign th! 
Bankrupt's Lands, 
Alignment does not paſs Property in Poſſiſ- 
fron of the Bankrupt as Faflor, Executer, 
or other Truflee. | 
 Aſfrgnment does not paſs Pr. operty te left in Foſ- 
feffion of the Bankrupt for a particular | 
Purpoſe, 
Alignment does not paſs Property which may 
be /iapped in Tranſitu, | 
Scchs 


Of the Bankrupt's real Care. 


Set. XVII. Afronment dozs not paſs Goods delivered on 
a precedent Conſideration, but not accepted 
| till after Bankruptcy. 
XIX. Aſfianment does not diveſt an ettebt Lien. 
XX, Commiſſrners cannot aſſign the Benefit of an 
Arreement. 

Commiffioners cannot aſſign future KEarnimgs 

arijing from the Bankrupt's Labour, 


XY1. 


A. Sd  -.& 
= — _ — 0" 


1; £liz.C: 7. 1-2; I, 12. 
I J. 1. Co 15. 1. 13. 14s 

21 J. 1. C. 19-1. 31, 12. 14. 
5 G. 2. C JO. I 42. 
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SE © Tc. 1; 
Of the Conveyance of the Bankrupt*s real E/?ate. 


HE legiſlature, conſidering that the bankrupt has 
been guilty of a fraud, and that he 1s thereiore an 
improper perſon to be intruſted any more with thecma- 
nagement of his own eſtate, appoints other perſons in the 
place of the bankrupt, to whom, for the ſafety of the cre- 
ditors, the commithoners are to convey the bankrupt's 
efrects, 
"The conveyance, uſually though inaccurately termed 
the aſſignment of the bankrupt's real property is directed 
to be by deed, indented and enrolled in one of the courts 


of record at Weſtminſter, which conveyance operates 


upon the eſtates of which the bankrupt is poſlefled, or to 
Which he is intitled at the time of executing the deed, 
but to convey future real eſtates which may come to him 
between the time of iſſuing the commitllion and the' con- 
firmation of his certificate, there muſt be a new deed,— 
The enrolment of the deed 1s directed by the ſtatutes 
| of 13 FEliz.c. 7. and 21. Fac. 1. c. 19. and is eſſentially 
necellary to complete the conveyance, for where a con- 
veyance 


Ch. VII, ſ. Þ 
ene, nm} 
10 Mod. 244. 
1P.W. 251. 
Commiſſioners 
have no intereſt 
but only a power; 
ſaid by the C. ], 
Sir T, Jones, 
106. 


Ex parte 
Proudfoot. 


1Atk. 259. 


Biliinghurſt, 
118, 


The right to 
biing a real ace 


tion paſles by 


the bargain and 


ale. 
Smith v. Copping 


2 Term Rep, 
C.ÞP. 444, 
Perry v. Bowes. 


1 Ventr. 360, 
Sir T. Jones, 


190, 
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284 Of the Bankrupt's real Effate. 


Eh. VIII. f. 7. yeyance of lands by commiſſioners of bankrupt was made 


4 pin to a creditor, wiio before enrolment of the deed, made 
Carthew. 178. Jeafe to the deiendant, and then the deed was enroled, it 
ES M217 was held that the leflee could not- maintain an ejectment, 
| becaute the Iicaſe could not have been before the enrol. 

n:ENt, 7 
21 J. 1.c. 19; The conveyance of an eſtate of which the bankrupt i. 
ſ. 12.  ſeiſed in tail muſt, to bar the entail thereof, be enroled 


The 13 El:z, 


| ES 7. .1r. does Within fix months after the execution. 


not limit the tine, bur notai'ng pulles until eprulment, 
x Tom. Dig-530s 'The commiſſioners may fell all lands and tenements 
Lolit. 71. which the bankrupt had at the time of his bankruptcy, in 
f:e-tail for lite or for years, rents, annuities, reverſions, 
and remainders, and alfo any future or contingent intereſt 
in land, therefore a man having an eſtate, in right of his 
wite, ictticd to himſelt for life, with other intervening 
uſes, remalnder to himſelf in fee, with power to chanre - 
the uſes, afterwards becoming bankrupt; the remainder 
in fee was held to velt in the allignecs, and his power df 

| revoc-tion to be gone.. | 

44 4 So they may aGign lands in fee when the bankrupt 
Hitchcox ve —OWc<S a debt by {tatute, 1f the ſtatute is not ſued and exe- 
2 AS cuted before the bankruptcy. — And the aſignment ſhall 


A Vern. I 50. - - 
Otiebar v. Duke prevail, again!t a ſecond mortgagee who purchaſes the 


of Kent. 


1'P. W. 547. prior mortgage, if the ſecond mortgage was made after 2 
Sd queereirf Commillion ſued out, although the mortgagee had no 
ny commiſſion RT es IN | 

had been ſued - Notice of the commiſſion, 

out, but a lecret aecof bankruntcy committed. Col'et v. De Golls. Forreſter, 69. 


Billing, 111. [If there be two joint tenants, and the one becomes 


_n. 9 bankrupt and dies, Bli:ngnr/? is of opinion, the bank- 
rupt's part ſhall be ſold, and that there ſhall be no ſur- 
vivoriaip; becauſe the bankrupt” 8 moicty 1s bound by 

FLEET the ſtatutes; and alſo the bankrupt had power to «il 

x Com, Dig. 


530, the ſame in his life-time, and might depart with it. 
And by the 1 Fa. c. 15, the commiffioners after the 
bankrupt's death may proceed in execution, in and upon. 

| the commiſiion for and concerning the offender's lands, 

tenements, fs, in ſuch ſort as if the offender had been 
living 3 


Of Copyholds, 


living; which they cannot do, ir the ſurvivorſhip is held 
to take place. 


If the bankrupt be ſeiſed in right of his wife, the com- 


miſfoners may ſel] during the coverture. 

The aſſignees are intitled to the benefit of an equity of 
redemption, but not of a covenant for the renewal of a 
leaſe. | 

If a mortgage is made by a bankrupt tenant in tail, 
without ſuffering a recovery, the aſſignees ſhall take ad- 
vantage of this defect, and hold the land after the death 
of the bankrupt clear of tne mortgage. 

As where Thomas Gundry being ſciſed in fee tail of the 
lands in queſtion, made a mortgage thereof to Yeh tor 
_ a term of 500 years without having [fuftered a recovery, 
and afterwards became a bankrupt, and died before the 
bringing the ejcament. 

'The court held that the fratute 21 
for the benefit of creditors who had no ſpecific lien upon 
the lands of a bankrupt, and not for any particular cre- 
ditors who relied upon the title he accepted. "That tenant 
in tail, without-ſuffering a recovery, could only aftect 
the eſtate for his life, and he being dead, the mortgagee” 5 
title is at an end, and this ſtatute never intended to put 
the prior incumbrances on an eſtate tail in a better caſe 
tian they would otherwiſe have been if the ſtatute had 
never been made, 


But if the deed contains a covenant for further aſſur- 


ance, the mortgagee will be entitled to retain his ſecurity 
27ainlt the creditors under the commitſiion. 


S E Bhs LAs : 
of Cepybalds. 


Copynorn eſtates of the bankrupt, are expreſsly 
named in the 13 Ez, but net in the ſubſequent ſtatutes, 
but 


... og 


Ch. VIII. f,'2. 
I Come Dig. 
530. 


Vandenanker v. 
Deſbrough. 
2 Vern, 96, 


Beck v, Welſh. 
1 Will. 276, 


Fac. 1. was made 


Edwards v, 


Applebee, Cited. 


2 Bro. 652. 


_ Þye v. Daubuz, 


3 Bro. 595. 


Crif » v. Pratt. 


Cro. Car. 550. 
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Ch. VIIT. © 2. but it has been determined that copyholds are within the 
ey intent and purview of all of thei ; for being in the tr{t 


$tonz 127» 


Parker v.. 
Bike. 
Cru, Caf 562, 


Drury v. Mans, 
z Atk. 96. 


not admit the vendee, he may enter, 


to take the profits until admittance, which is for the 
Lord's benefit in refipect of 'the fne due to him, and 
when the bargainee is admitted by the Lord, the cftate_ 


_ cuſtom of the manor was, that the wite of a copyholder 
_ dying zerant, ſhould be endowed) fall not be endowed, 


eſtates to the general aſlignecs, they are to be conſidered 


ing the profits till he has compounded with the Lord, 


aftignment of the bankrupt's eſtate, for the commiſſioners 


Dk Copyholds; 


ſtatute, and the others made in further confirmation and 
approbation thereof, they ought to be expounded hbcrally, 
and ſhall be conſtrued accordingly, to make as ſtrong 
proviſion as they may again{t tae bankrupt. 

The Lerd is to be compounded with for the admiſſion, 
by the expreſs provitzon of the ſtatute, but if the com- 
miſſioners ſ.:}] a copynold, and the vendee tenders to the 
Lord a competent finz, which the Lord refuſes, and will 


Where the commiſiionzrs {cli the copyhold Tands, the | 
bargain and fal: biuds the copyholder and bars his eſtate, 
and he 1s no copyholder after the bargain and fale is en- 
rolled ; for the bargainee, by the ftatute, is ovly barred 


ſhall veſt in him, and have reference to the bargain and 
ſale, and ſhall diveſt the claim of any intermediate cltate, 
As if the bankrupt dies between the bargain and ſale ang 
the admittance of the bargaince, his wife (where the 


And if the commiſſioners aflign the bankrupt's copyiold 


as vendees; for if not, the aſſignee might comune 
policthon for years before he made a fale, and yet by an 
expreſs proviſion in the act, he is refrained from receive. 


and therefore the affignee muſt, upon his admittance, 
pay a fine to the Lord, and, upon fale of the eſtate, ano- | 
ther tine mult be paid ; however this inconvenience may 
be avoided by excepting copyholds out of the deed of 


may convey to a purchaſer in the firſt inftance ; and by 
leaving out the copyhold eſtate of a bankrupt in the a 
nei 


Of Advowlons and Offices. 


neral 2fignment, the creditors will run no riſk with re- 
card to the crown, for an extent will not affect it. 


SE CT. IL 
Of Alvouſons and Offices. 


Ix caſe of a patron becoming bankrupt, the commiſ- 
foners may ſell the advowſon of the living; but if the 
church be void at the time of the ſale, the vencee ſhall 
not preſent to the void turn, but the bankrupt himſelf, 
becauſe the void turn of a church is not valuable. 

The commiſſioners may fell offices of inheritance and 


for terms of years, but where it is an office concerning 


the execution of juſtice (and therefore within 5 & 6 Edw. 
6. c. 16.) it cannot be: fold. As where one I/illam 
LL ofietd in 1722, in confideration of the ſym of 4007. 
was by the Lord Mayor and court of Aldermen of the 
city of London, admitted to the office of a Serjeant at 
Mace, to hold, guamdiu ſe bene geſſerit, The duty of 
that office 1s to execute the writs and proceſies, direfted 


to the ſheriffs of London, and: he has no ſalary, but dGe- 
pends on what he gets by the execution of ſuch proceſs. + 
The aflignees petitioned 


Liwfield became a bankrupt. 
Lord Chancellor KX:ng to have his place fold for the be- 
_ ncfit of his creditors, but his Lordſhip declared that the 
place was not faleable, as it cencerned the execution of 
'iſice. 


On the other hand, a place that docs not concern the 


execution of juſtice, but only the police, may be ſold. 

Edward Richardſon having purchaſed the office of 
tne under-marſhal of the city of London, became a bank- 
rupt. 


To the office is annexed, not only a yearly ſalary of 


bol. payable half yearly out of the chamber of the city, 
but 


broker not 


237 


Ch, VII, C, 2. 
D” a 4 


1 Purn's Eccl. 
Law, 4 ed. 


P» 125» 


r Atk.-213:; 


1 Atk. 212, 


Ex parte Lyons 
Ambler 3. 
Place of jevy 


ſalcable. 


44 

v4 

$4 

ES —_— 

Ey parte Butlers ij; 

1 Atk. 210. " 

215» 4 
Ambler 73.5.Cs. 


Ex parte Joynes, 
20th June 1795, 
Ex parte Gilbezy 
Igth Nov. 1795. 
Joynes, one of 
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Ch. VIIT. f. 3. but alſo a freedom of the {aid Cicy every year, worth 251, 
OE a. 


the gentlemen 
penſioners, be- 


came bankrupt, 


he was ordered 
to reſign to the 
nominee of the 
alſignees. 


"0 juſtice, and whether by the ſtat. of the 5 6 £4. 6. 


ment to them according to law. He is likewiſe to ſee 


creditors, and paid to the afſignees. 


Of Advowſons ati Offices, 


ang conſiderable perquitites belides. 

At the time of Richardjon's admiſſion, it was expreiſed. 
In the appointment, that he ſhould have, hold, exerciſe, 
and enjoy the aid office, with all fees thereunto belong. 
ing, ſo long as he ſhould well and honeſtly uſe and bes 
have himſ:If therein, 

The bulinefs-of the under- marſhal is for himſelf and 
his men, diligently to attend the ſtreets, and carry all 
ſuch vagrant perſons as they ſhall find within the city 
and liberties to By:dewe!!, or otherwife to give puniſh. 


that the ſcavengers in every ward cauſe the {ſtreets and 
lanes to be duly ſwept and paved, and that the rakers of 
the wards carry away the foil. It is alſo required of him 
to ride or go abroad in the night-time, twice in every 
week at leaſt, to ſee the watches duly kept, 

The principal queſtion was, whether the place of un- 
der-marſhal is an office that concerns the adminiſtration 


c. 16. it is, or is not lawful to fell ſuch an ofice, 

-Lord Hardwicke held that an office for term of years 
was within the a&ts concerning bankrcupts, and that this 
was clearly an office within his meaninz of the 34 & 
235 H. 8. c. 4. and 13 Ez. c. 7. and that it was an of- 
fice for life, tor an office guamdiu ſe bene gefſorit had ol- 
ways been held to be an ofice for life, and as tney CXprets 
it in the Scotch law, it 1s what a perſon holds at per vitam 
aut culpam, And he ordered the bankrupt to attend the 
Lord Mayor and Aldermen, and to ſurrender his ofhce, aig 
that if they approved the nominee, that the money aritng 
by fale of the office be employed for the benejit of ti:2 


His lordihip added, that by thought clearty the aſſig- 
nees might in this caſe, by anticipation, fell tne oe 
o(anc not wait to receive the accruing profits) and tha 


3 . 


Df Advowlions and Offices, 
* not within the ſtat. of Ed. 6; if it had been, he ſhould 


rertainly have made the ſame order as Lord X:ng did in 


. Lnwfield?s caſe. 

In arguing Richardſon” s cafe, Lord Hardwicke ſaid, 
that if an officer in the army ſhould become a batilrupt, 
he ſhould have no doubt, but that he ſhould have power 
to lay his hands upon his pay, for the benefit of his cre- 
ditors, But this was only an ob:zter difium, and ſeems to 
have been over-ruled in the Houſe of Lords « on an appeal 
from Scotland. 


-. oy 


Ch, VI1.L, ; Z® 


Stewart v, 
Tucker, 2Blaclk, 
1137, 1140s 
In re. Kennedy, 
Dec. 1798S, 

hela that an 
officer's half. 
pay 18not aſhgn= 
able, 

Flarty v. O!lums. 
3 Term. Rep, 


6%. Berwicke v. Reade. Term. Rep. C. P. 627. Lauderdale v, Duke of Montroſe 4 Term, 


Rep. 248. Stone v, Lidderdale, 2 Anftr. Rep. 5433. 

For upon a queſtion whether the certificate of a bank- 
rupt was. not invalidated by his concealment of his ef- 
fets; it was alledged againſt him, that he had concealed 
{ome real eſtates, and alſo,. that upon his laſt examination 
he was poſſeſſed of an office under the government which 
yielded him 1824. per annum, half-pay, and that there 
was then due to him 48 /. of arrears of the faid half-pay, 
which he had not diſcovered nor ang the come 
miſhoners. 

The Lord Ordinary having bind the vipeifetaiſon 
and anſwers thereto, his lordſhip made Aviſendum to the 
whole lords, and ordered both parties to lodge their in- 
formations. And informations for both parties upon the 
Whole caufe having been prepared and lodged accordingly, 
and the cauſe reported to the whole lords, by the Lord 
Ordinary, their lordſhips did repel the defence founded 
on tne Lord Chancellor's certificate. 

From which interlocutor there was an appeal. 

And the Houſe of Lords ordered and adjudged that the 
interlocutor complained of, ſhould be reverſed, 


Cathcart V. 

Blackwood in 

the Houſe of 

Lords, 26 Feb, 
176g. 


250 Of Reverſions—Conditions—Poſſibilitp, 


Ch,VIII.f.4 5.6. 
SEQ T.- IV. 
Of REVERSIONS. 


1 Com, Dig. Trex commiſſioners may aſſign a reverſion in remain. 
F * Y Cer as well as lands in poſleſſion, for a future intereſt, a5 
a term to commence 7n futurs, or lands deviſed to 4 


bankrupt, and he ſhall not waive the deviſe. 


Of CONDITIONS. 


Billing. 149, - Tax commiſſioners before the time of the performance 
S$L9ne 125s — - | x4 | 

_ of a condition, may appoint under their hands and ſeals, 

fuch perſon as they thall think fit to perform the condi- 

tion, and after ſuch performance ſhall diſpoſe of ſuch 

lands or goods for the creditor's advantage, as fully as 0f 

any other of the bankrupr' s eſtate, 


SEC T-vE; 
Of a POSSIBILITY. 


Fearne 440. THrt commiſſioners may aſſign a poſſibility of rigit 
wig = Bee ng belonging to the bankrupt. 
C. P. 30. 3 Ter, Rep. B. R. 88. Robinſon v. Taylor, 2 Rro. 589. 
Higden v. As where £. deviſes his lands to his daughter for life, 
PW then to truſtees to be fold, and the money to be divides 
| But ſee amongſt ſuch of his daughter's children, as ſhould be 
pv nghang living at the time of her death, The teſtator dicd, ans 
_*** the daughter had iſſue (amongſt others) a fon who was 4 
trader, and, becoming bankrupt, the commiliyonrs als 
figned over all the bankrupt's eſftics. The bankrupt g0: 


his certificate allowed, and then the mother died. 


G The 


Of a Pollibility; 


The court decreed that the affignees were intitled to 


the bankrupt's ſhare ariſing from the ſale, becauſe the 
ſon might, in his mother's life-time, have releaſed this 
contingent intereſt, So that the commiſſioners, by vir- 
tue of 13 El:z, are enabled to aſfign it, and conſequently 
their aſſignees muſt be well entitled. And becauſe the 
ſtatute 21 Fac. 1. declares, that the ſtatutes concerning 


bankrupts ſhall in all things be largely and beneficially 


expounded for the relief of creditors; and alſo becauſe 


the ſtatutes for diſcharging bankrupts on certificates, | 
never intended to. intitle the bankrupt to any eſtate by 


virtue of any claim. anterior to his bankruptcy, as the 


title in queſtion clearly was ; and beſides, the word poſſi= 


Lility is in all the latter ſtatutes concerning bankrupts, 


| However it muſt he ſuch a poſſibility as can be aſlign- 


ed or releaſed, and diſcloſed upon the laſt examination, 
Therefore where George Bell, brother of Mary Moth 


and Margaret Wade, the plaintiffs, upon his marriage. 


| with. 4un Frome conveyed a freehold eſtate, in AZ:ddleſex 
and Berks, to himſelf for life ; remainder to Ann for life ; 


remainder to children as they ſhould appoint; and<for | 


want of . appointment, to the firſt and other ſons in tail 
male; remainder to daughters; reverſion in fee to him- 
ſelf, "The huſband and wife died without making any 
2ppointment, leaving two children, Ann and Thomas. 
22d November, 1758, Margaret Wade became a bank- 
rupt, and in February, 1759, obtained her certificate 
and in Zune, 1760, both the (children died; ſo that the 
two plaintiffs became co-heirs to Thomas, who ſurvived 
bis ſiſter, F E 
And the queſtion was, Whether Margaret's part of 
the frechold eſtate ſhould not go to the aflignees as a poſ- 
libility, according to the words of 5 Geo. 2. which are 
very ſtrong ? The Maſter of the Rolls ſaid, This is not 


that kind of poflibility ; there muſt be a perſona deſignata. 


Higden v, Williamſon, 3 P. Wms. 132, which was the 
eccalion of the at, It muſt be a poſſibility that can be 
a EU 2 aſſigned 
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Ch. VIII C. 6, 


Moth v. Frome; 
Ambler 394. 


'v 
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Purchaſe to the Bankrupt, His Wife, &c, 


Ch. VIII. f. 7 aſſigned or releaſed, ſuch as ſhe can. diſcloſe upon her 


Fryer v. Flood, 
Brown, 160. 


end examination, And decreed for the defendant. 


SECT. VIL 


Eft of the Afrgnment upon a Pareiak to the Rodin 


his Wife, Sc. 


Tus commiſſioners may ſell all lands, tenements, and 
hereditaments, which the bankrupts ſhall have purchaſed 
for money, &c. jointly with his wife, ehildren, or child, 
for his own uſe, or for ſuch uſe or intereſt, as he might 
lawfully depart withal, 

"Therefore in a cauſe where it appeared that Elizabet) 


Pearce being about to renew a leaſe of an eſtate, at the 


expence of a fine of 1607, borrowed of Floazd 80 1. (of 
which Flood himſelf borrowed 507,) and gave a promit- 
ſory note to repay the money, unleſs ſhe ſhould bequeatl 
the eſtate to ſome or one of his children ;z ſhe afterwards 
deviſed the eſtate to the defendant Flod's daughter ; but 
before the deceaſe of Mrs. Pearce, Flood had become 


a bankrupt. His aflignees claimed the 80/7. or half ot 


the eſtate, as being purchaſed by the bankrupt for. the 
advancement of a child, under 1 7ac, 1. c. 15. and upon 


a hearing at the Rolls, obtained a decree, from which 


there was an appeal. £45 

Lord Chancellor. This is a hard caſe, and I ſhouls 
be glad, but I do not ſee how, to take it out of the prin- 
Ciple of the ſtatute, It is very clear, that one of the | 
caſes to be remedied by the ſtatute, is that of a father 
buying an eftate from a ſtranger, to be conveyed to his 
child. Then, if the caſe was ſo varied as to make him 
a truſtee (ſuppoſe for a moiety) for the child, that would 
©0 to the aſſfignees. In the preſent caſe, the aunt would 
not perhaps have given it to the child, but for the agree- 


ment with the trading father, If it was money advances | 
without 


Purchaſe to the Bankrupt, His Wife, &, ' 293 


without a lien, it might be dangerous to give it to the ch. vin. c. 7. 
aſſignees ; but as far as the money advanced 1s a Jen, Gonna 
the father procured an intereſt which muſt go to the 
aſignees. And his Lordſhip affirmed the decree, 

But if a man, before he enzages in trade, purchaſes Cro. Car. 550. 
lands to himſelf, his wife, and his ſon, this is not within 
the ſtat. 21 Jac. 1. being purchaſed before he was a 
tradeſman, and before he became a debtor, for the ſtatute 
intends ſuch perſons only who gained their living by buy- 
ing and {ellingy and by fraud had paſſed away their lands 
to Siends i in truſt. | 

Thus Ralph Briſco urchafed Jands to him and Jar- Criſp. v. Pratt. 
caret his wife, and to Raiph Briſca their ſon, and his WO PI Iu 
heirs. And two years after he became an inn-keeper, 
and received all the profits of the land, until he became a 
pankrupt. | - 

Upon a queſtion, whether it be in the x power of the 
commiſſioners to ſell the land, three judges againſt one 
held, that here many years before, when he was a clear 
man, he procured this land to be ſettled upon his ſon (no 
fraud or purpoſe of being a bankrupt being found}, it 
would therefore be a miſchievous caſe, and full of incon- 
venience, if it ſhould be within the ſtatute; for none 
might know with whom: to deal by way of marriage or 
otherwiſe, when he 1s not a tradeſman, and ſettles land 
upon his wife and children bona fide, and without cauſe 
of being ſuſpected to be a bankrupt, and afterwards be- 
comes a tradeſman, and then a bankrupt, if this a& 
thould overthrow a conveyance duly ſettled. 

And the principle of the deciſion in this cafe is recog- | 
nized in a later authority, where 

| One purchaſed a copyhold, and took a ſurrender of it £illy v. Oſborg, 
to the uſe of himſelf for life, remainder to the uſe of his 3 Ts x BON © - 
wife for life, remainder to the uſe of truſtees for twenty- 
one years, to raiſe 80, for his daughter, remainder © 
thc uſe of himſelf in fee, 
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Ch, V1II. f. 8. 
ans 


Tucker V. 
Coſh. 


Style 289. 


© of feigned covenous and fraudulent teftaments, gltc5, 


within the words, being a proviſion for a child, and 


Rolls was clear, that the ſettlement was not liable to the 


wife, may be affigned by the commiſſioners, though the 
wife is not named by the ſtatute, for ſhe is within the 


©* to delay, hinder or defraud creditors and others ot 


«6 preſſed, ſhall be deemed and taken to be clearly and 


Uoluntaru Convenance avoided. 


At the' time of the purchaſe, the purchaſer was ng 
trader, nor owed any debts; but afterwards he engaged 
in trade, contracted debts, and avout ſixteen years after 
became a bankrupt, 

A queſtion was raiſed, whether this was within the 
Clauſe in ſtat, 3 Zac. 1.6. 15. fe 5... 

The Maſter of the Rolls at firſt inclined, that this Was 


merely voluntary, without any conſideration, as againſt 
creditors ; but afterwards, upon citing the caſe of Criſp 
and Pratt, and conſidering the party was not ſo much az 
a trader when he made the ſettlement, the Mafler of the 


bankruptcy. 
8 £ CT... -viit. 
Ef of the Aſſignment againſt a voluntary Conveyance. 


LanpDs conveyed by a bankrupt before his bankruptcy 
in conſideration of marriage to the uſe of himſelf and his 


intent and meaning of it. Sed gue. 
The ſtatute 13 £/:z, « For avoiding and aboliſhing 


« grants, alienations, conveyances, bonds, ſuits, judg- 
« ments, and executions, as well of lands and tenements 
« as of goods and chattels, which feoffments, &c. have 
< been and are deviſed, &c. to the end, purpoſe, and intent, 


& their juſt and lawful actions, ſuits, debts, 7. enacls 
« that all and every fecllaiont, oift, grant, alienatio!, 
« bargain and conveyance of lands, &c. which ai 
'© made for any intent or purpoſe before declared or cx- 


* utterly void, fruſtrate, and of none eftect,” 


pol 


Uoluntary Convepance avoided. 


Upon this ſtatute there is no other deſcription of the 
intent of the conveyance in the enaCting clauſe, but by 
reference only to the preamble, « The intent before de- 
\« clared and expreſled.” 50 that unleſs the conveyance 
is made for that purpoſe, it will not be void, Where a 
man has died indebted, who in his life-time made a vo- 
| luntary ſettlement, upon application to the court of Chan- 
cery, to make it ſubject to his debts as real aflets, the 
court have always denied it, unleſs it appears he was in- 
debted at the time the conveyance was executed. But 
upon the ſtatute 27 £11z. c. 4. which relates to purchaſers, 
there indeed a ſettlement is clearly. void, if voluntary, that 
is not for a valuable conſideration, and the ſubſequent 
purchaſers ſhall prevail to ſet aſide ſuch. ſettlement. So 
under the ſtatute 1 Jac. c. 15. f. 5. a voluntary convey- 
ance of the bankrupt's eſtate, or perſonal effects, falls 
direly within it, and the deed being expreficd to be made 
for the conſideration of five ſhillings, and other valuable 
conſiderations, does not oblige the court to hold 1t at all 
events, to be for a valuable conſideration, but at moſt 


_ only admits the party to prove that there were other valu- 


able conliderations. | 

In a caſe before the court of Chancery it appeared, the 
plaintiffs were aſſignees under a commiſſion of bankrupt 
againſt the father of the defendant, who, in 1739, con» 
veyed all his ſhop goods, &c. by bill of fale to the de- 
fendant his ſon, and in 1740 became bankrupt. In the 
year 1718, he, after marriage, conveyed to truſtees his 
real eſtate in conſideration of fve ſhillings, and other 
valuable conſiderations, in truſt for himſelf for life, to his 
wite for life, then to his eldeſt fon if he furyived his father 

and mother, and-ſo to the next ſon, &c. 


| Lord Hardwicke ſaid, as to the firſt part of the caſe, 
there was not a foundation to ſet afide the afſfignment of 


the houſehold goods as fraudulent, becauſe it was made 
pany months before the bankruptcy, and the conſiderav 
_ V4 --— 
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Ch. VIII. f, 8. 


ys 


1 Atk. 94. 


If one make A 


voluntary cone 
veyance upon 
conſideration of 
uatural affec- 
tion, and is not 
at the time in- 
debted unto. 
any, nor be in 
treaty with. any 
for the ſale of 
the lands, ſuch. 
conveyance hath 
no badge of 
fraud; but other- 
wiſe it is if he be 
indebted or in 
treaty for the _ 
{ale of the lands. 
Style 446. 


Walker V, 
Bu: rows, 


1 Atk., 93s 
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Ch. VIII. f. 9. 


a 


directly within the clanſe, 1 Zac. 1, c. 15. /. 5. 


| Yee ſec. x1. ante 


Miles v, 


| Williams. 
1 P. W. 249, 


Boſvil v. 


 Brancer. 


1 P. W. 460. 
Saddington Vo 
Kintman. 
Robinſon ve. 
Taylor, 2 Bro. 
LELP 

T1 Bro 44. 


Vaandenanker v,. 


Deſbrough. 
2. Vern. 9h. 
Hearle v. 
Greenb-nk, 
3 Atk. 695. 


Bennet y, 
Davies. 


3 P, W. 316, 


 Hable to the creditors of the huſband. 


| band, and that there was no difference where the truſt 


Aſſigument of the ©ffate of the Wife. 


tion of the aſſignment was proved, and alſo followed by 
the poſſeſſion of the fon. | 

And as to the ſecond, the truſtees under the deed muſt 
convey to the aſſignees under the commiſſion ; for it falls 


S E: CT. 1X. 
 Efedt of the Afirnment upon the Eflate of the Wife, 


THz commiſſioners may aſſign a debt or choſe in action 
due to the wife of a bankrupt, ard ſo it is of a mortgage 
made to her 4u wes for the right to the debt is plainly 
veſted in the a{hgnees, though the legal eſtate of the 
inheritance of the lands in . mortgage continued la the 
wife. 

But where the relation of a wife gives an eſtate or 
ſum of money in truſt, to be laid out for the benefit of 
the wife and to be ſettled, ſo that after the death of the 
wife, it might come to her children, and in the mean 
time to be paid to ſuch perſon as ought to receive the 
profits, The commiltioners cannot aſfign it, for it is not 


So where F. 8. made his will, and deviſed his eſtate 
to his daughter for her ſeparate uſe, excluſive of her hul- 
band, to hold the fame to her and her heirs, and that her 
huſband ſhould not be tenant by the curteſy, nor have 
theſe lands for his life, in caſe he ſurvived his wife, but 
that they ſhould, upon his wife's death, go to her heirs. 

Soon 3fter the teſtator died, and Bennet the huſband 
became a bankrupt. The commiſſioners aſſigned the 
lands deviſed, upon which the wife . brought her bill 
againſt the aſſignees, in order to compel them to aſſign 
over the eſtate to her ſeparate uſe, "The Maſter of the | 
Rolls held it to be clear, that it was a truſt in the hu- 


Was created by the aCt of the party, and where by the gr 
0 


Aſſignment of the Eſtate of the Wife. 


of law. And decreed a conveyance for the ſeparate uſe 
of the wife. | 

If the wife is entitled to a legacy which the huſband 
' has not reduced into poſſeſſion during his life, a queſtion 
has been raiſed, whether it will paſs by the commitſioners 
aſſignment. | 

The queſtion roſe on the will of Robert Smith, who 
on the 22d of February, 1787, bequeathed as follows : 

{viz.) ] give and bequeath unto George Stringer, 2,000 l. 
$9uth Sea (tock, in truſt, that he ſhall from time to time 
pay th- intereſt, dividends and proceeds of the ſame, as 
| the ſame thall become due and payable unto my nephew 
Fames Sadler, to and tor his own uſe, for his life z and 
from and after his deceaſe, | give and deviſe the faid 
2,0001. South S:a ſtock, with the intereſt, dividends and 
procceds ther<of, in truſt to and for the benefit of Urſula, 
Mary, Elizabeth and Fames Sadler, children of my faid. 
nephew, equally between them, ſhare and ſhare alike, and 
to be transferred to them after the death of my faid 
nephew, when they ſhall attain their reſpective ages of 
21 years or days of marriage, and if any or either of 
them die before his or her ſhare {hall become payable as 
aforeſaid, then the ſhare of him or her fo dying ſhall go 
and be transferrcd to and amongſt the ſurvivors and 
ſurvivor of them, ſhare and ſhare alike, payable as afore- 
ſaid. Robert died without revoking his will, which was 
proved, Urſula and Fames Sadler died infants in the life- 
time of the teſtitor, Mary and Elizabeth attained 27, 
Elizabeth married Richard Aſtley, and having ſurvived 


her huſband, died inteſtate in the life-time of her father 
Fames Sadler, leaving the defendant Fohn Ajtiy, the in-. 


s fant, her only child. "The defendant AZary, the other 
dauzhter, married Andrew Perſon, who in the life-time 


of Fames Sadler the father, became a bankrupt, and 


plaintiffs were choſen affignees, and on the 13th of 


September, 1768, had an aſfignment made to them of the 


dankrupt's eſtate, On the 28th of September, 1768, 
+  Fames 
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Gayer v. 
Wilkinſon, 
cited 1 Bro. $0. 
So Ewbank v. 
Y ates. in Che : 
25th May 1796. 
Money of the 
wife in courty 
ſhe ſurvived ker 
huſband who 
had become 
hankrupt. De- 
creed to be paid 
to the repreſen» 
tatives of the 
wile, | 
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Ch.VI.f. 19. Fames Sadler the father died, and fince that the bankrupt 
Lym Pierſon allo died; George Stringer being dead inteſtate, 
' the defendant, Thomas I/lkinſon, was made his admi- 
| niſtrator to ſubſtantiate the proceedings. 

The principal queſtion in the cauſe, was, whether the 
aſſignees of Andrew Pierſon the bankrupt were intitled to 
Z | any and what part of the ſaid ſtock, They inſiſted that 
F the ſtatutes of bankrupt veſted the huſband's right in the 
aiſignees, as effectually as if it had been reduced into 


polleſſion. But the Lord Chancellor diſmiſſed the bill, 


SECT. X. 
of the A gnment of Per onal Property. 


Tres aflignment of the perſonal property of the bank. 


| I | Primroſe v. 

WW ny. rupt, is made to the perſons choſen affignees, who on 
Wl A p. 2 A © . . 

I th adn their part enter into covenants with the commiſtioners 


Green. to perform the truſt they undertaxe, which covenants 
* — ought to be made jointly and feverally for the ſafety of 
| each reſpective afſignee. 'The effects when aſſigned are 
uſually fold by public auction. | 
The commithioners may aflizn all money, goods, chat- 


; & ENS: co 7.1.11. 


obs  tels, merchandizes, wares and tebiea due to the bankrupt 

tj. C15. P 

8 = from any perſon, and in what manner foever, and the 
Ouc 

2 Atk. 253. affiznmeat veſts the property as well preſent as future in 

m_ 7. ManD> the aflignce, and the bankrupt ſhall not afterwards reco- | 
OWP® 5 09. 

Mettivier v. yer, releaſe or diſcharge the fame, nor ſhall it be attached 


Deviime. 

Douzlas 223. 
Alhlev v. Kell, 2 Str. 1207. Sir Wm. Jones, 215. Setcole y, Healy. 2 Bro. 322, A ſmall 
ſuin of money ordered upon petition of the bankrypt to be paid to his aſlignees without a 
ſupplemental bill. 


as a debt of the bankrupt S, 


; 
4 | But if the aTignees and tack ſuffer a bankrupt to 
= - remain in pofi:{ton of his ſtock, and carry on trade, by 
(z which he acquires property and contracts debts, an equi- 
MA table caſe may be made by the ſubſequent creditors, ta 
C, Flaim a priority of payoe 3 out of the new acquired 
R property, | 
I z 


Aſſignment of Perſonal Property. 


As where a commiſſion of bankrupt was taken out 
againſt one K:tcat, who was a haberdaſher in Briftol in 
May. In the Fuly following the defendant Gitley, who 
. was one of the aſlignees, together with two other per- 
ſons, and the bankrupt himſelf, agreed with the other 
aſſignee, to buy the ſtock in trade for 1,030/. payable by 
inſtalments, 400 /. of which was to be paid by the bank- 
rupt himſelf, and the remaining 6307. by the other, for 
which they gave notes of hand to the afhignees; and two 
perſons joined with the bankrupt in the note for 4007. 
and took his bond to them as a counter ſecurity, "The 
bankrupt was put into poſſeſſion of the whole of the ef- 
fects, and continued to carry on the trade for four years, 
without interruption or demand either by the allignees or 
creditors, in which he made conſiderable profit, and then 


died inteſtate, without having obtained his certificate, and 


indebted to ſeveral perſons ſubſequent to taking out the 
commiſſion, 
The defendant Gitley took out ae, and noſe 
ſeſſed his effects, and being removed from being aflignee 
- on account of his being adminiſtrator, after the death of 
the bankrupt the commiſſioners made a new aſſignment 
of his effects to the plaintiff, who brought the bill for an 
account, and to have the ettects diſtributed under the 
commiſhon, 

Lord Camden Chancellor ſaid, The true queſtion lies 
between the two ſets of Bs There are two queſ- 
tions made in this cauſe ; 1ſt, Whether the affignment 
after the death of the bankrupt is good? 2d, Whether 
the creditors under the commiſhon have not loſt their 
Priority. Of the firſt I have no doubt. In Tudway v. 
Bourne it was taken for granted that ſuch an affignment 
was good, I am inclined to think there was no need of 
a ſecond aflignment ; all the perſonal eſtate which the 
bankrupt acquired afterwards paſſed by the firſt aſſign» 
ment, As to the ſecond point, whether, under the cir- 
Fumitances of the caſe, the commiſhon greditors ſhall 


loſe 


299 

Ch, VIIIL.. 10, 
0” a 

Troughton \ 

Gitley. 

Ambler 6430s 


EEE SE Eng In 
— on —_ - ” 


= £ - v pp p 
. F; 2's - x =» <> < 
— . 2=SE”" 27 


300 


Ch. VILL. f. :o, loſe their priority ? "This 1s the caſe of a man who ha: 
Lo demeaned himſelf to the ſatisfaction of his creditors, and 


Seerz v, Hind. 
Vez, }ulle 29+» 


tude of perionsz and in order to do that, it was neceſſary 


| be poſtponed; the common cafe of 'a firſt mortgagee ſuf- 


Lordſhip therefore decreed the ſubſequent creditors to be 


Aſſignment of Perſonal Property. 


under ſuch behaviour ſuffered to trade for four years 
without interruption or claim. I believe it was the in. 
tent of the creditors t:at he ſhould trade for his ow 
benefit. It is adwitted, that an agreement in writing by 
11] his creditors to diicharge him, would have been ſuf. 
j1cient, and equal to a certihcate 3 the queſtion therefore 
is, whether the whole of this tranſaction is not equal to 
ſuch an agreement. The aſioneces mcant he ſhould be 
a reitored perſon. They knew he wezs to go ON in his 
tradz, they took his note, and ſaw him g1ve a Counter 
ſecuriiyz and though the reſt of the cre ditars were not 
Called togetner and wand: yet tney knew that the bank. 
rupt -ontinucd to trade, and that the effeQts were deli. 
vered over to him, and that he was trading with a multi- 


he ſhould take as weil as give credit. This is a decla- 
ration to all mankind that he had ſufficient capacity. [t 
falls within the principle, that if a man having a lien 
ſtands by and lets another make a new ſecurity, he ſhall 


fering a ſecond mortgage without giving notice of his 
ſecurity. "Therefore I think the creditors under the com- 
miſfon ought to loſe their priority. Though this is the 
Juitice of the caſe as between the two fets of creditors, 
yet the bankrupt's eitects ſhall not be abſolutely dil- 
charged. It admits of a different conſideration with re- 
ſpect to the bankrupt himſelf; the creditors did not mean 
to diſcharge him, but only to wait for their debts, His 


preferred to the commiſſion creditors, out of the effects 
poſſefled by the adminiſtrator, and the ſurplus to be ps 
to the atignces. 
It has been determined that the commiſſioners may 
aſſizn a leaſe granted to the bankrupt, i in which there 18 4 
provits 


Aſſignment of Perſonal Propertp, a 


proviſo that the leflee, his executors or adminiſtrators, Ns VII. f. 10, 
{hall not affion without the leflor's confent in writing. wad 


Goreing * \ 
Winer. 2 E.C. A. 100. Philpot v. Hoare, Ambl, 480, 2 Atk. 219. $46. See as to exe- 
cutors Cruſoe ve Bugby, 3 Wilſ. 237. Rce v. Harriſon, 2 Term. Rep. 425. 


But they cannot aign an annuity given by will to a 
trader and made nayable to him only, and by the teſtator 
directed not to be aſlignable. 
Thomas Bedford by his will duly executed gave, deviſed Dommet v, 
and bequeathed to his niece Anne Triland one annuity of Pe hou 
20/. to be paid her by two equal half yearly payments 4 
during ber natural life, the firit payment to be made in de. - Ot 
ix months after his deceaſe, under this tri direction, 
that this annuity ſhould not be ſubject to the debts or 
controul of her preſent or any future huſband, and that 
the fame from time to time ſhould be paid to hertelf only, 
1d that a receipt under her own hand and no other ſhall 
be a ſufficient diſcharge for the payment thereof, his in- 
:cat being that the ſaid annuity or any part thereof ſhould 
not on any account be- alienated for the whole term of 
her life, or for any part of the faid term, and if the fame 
ſnould be ſo alienated, the faid annuity ſhould immediately 
thereupon ceaſe and determine. And he gave to his 
nephew Bedford TFoodbam one annuity of 307. during 
jus te, payable in hke manner as the above annutties, 
with the ſame direction of being paid into his own hands 
only, and on his own receipt, and under the ſame reftric- 
Lon againſt alienating the ſame or any part thereof, 
The deviſor charged his real and freehold eſtates with 
the payment of theſe annuities, and then deviſed his ſaid 
eſtates to his nephew, the defendant John Bedford and 
his heirs, ſubject to the annuities which were thereby 
and by his late brother ohn Bedford charged. upon them. 
The deviior died in 1789, leaving his nephew the de-. 
terdant Fehn Bedford his heir at bins 
Upon a caſz ſent from the court of Chancery the 
queſtion was, whether by the bankruptcy of Bedford 
Wiidham the annuitant, and the bargain and ſale to the 


afſignees, 
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| Brandon v, 
Pate. 2 T. Rep. 
C. P. 308. 


36 G. 3» F YO, 
f. 2. | 


2 Com. Dig. 
$32. | 
Toulſon v. 


Grout. 
2 Vern. 432» 


Tudway v. 
Bourne. 


| 2 Burr. 718, 


| Good+ I 14, 


ment) of opinion, that by the bankruptcy of Bedford 


to M7. L. in truſt for the bankrupt. A commiſſion of 
\ bankrupt iſſued, and this debt was affizned to a creditor, 


_ ditor by the ſtatute 21 Fac. the bond being to the uſe of 


loſt by the bankrupt at play, before his bankruptcy. 


to the bankrupt before the certificate allowed by the 
Chancellor may be aſſigned. Many years may intervene 


_ and large effets may, in the mean time, come to the 


Aſttignient of Perſonal Property. 


aſſignees, the annuity of 3o/. in queſtion in this cafs 
ceaſed and determined. The judges were (after argy- 


Woodham, and the indenture of bargain and ſale, the an- 
nuity of. 307, in queſtion ceaſed and determined, 
The commiſfioners may afhgn an obligation taken in 
another's name to the bankrupt” s ule, 
As where one became indebted to a bankrupt, and he 
and the bankrupt entered into an obligation for the money 


The obligee died, and his executor releaſed the debt, 
The creditor brought debt, and the action was hell to 
lie ; for the intereſt of the debt is transferred to the cre- 


the bankrupt; and therefore the executor's releaſe is no_ 
bar. And the bankrupt himſelf being engaged, made no 
difference, for the bond was in truſt for him, | 
'They may alfo aſfign a right of action, and therefore 
the aſhignees of a bankrupt may bring an action for money 


Bankrupt entitled to ſtock in the funds, and refuſing ts 
transfer it, the Lord Chancellor upon petition may 
order it to be transferred. _ 

The commiſſioners may ſell an heriot, relief, &c. due 
to the bankrupt, and a legacy given to the bankrupt be- 
fore his bankruptcy. So where the certificate has been 
ſigned by the creditors and commiſſioners, a legacy left 


between the ſigning and the allowance of the certificate, 


bankrupt. And. it is not like the relation of a bargain 
and fale, or the ſurrender of a copyhold, 
The commiſſioners here, may ſell the bankrupt's goods 

in Ireland; and the courts in 1reland will take notice of 
= laws, fo as ty prevent a creditor attaching property 
after 


Aſtignment of Perſonal Property; 
after the commiſſion, gaining a Mronr_ncs over the aſſignees 


of the bankrupt. 
Thus where Gratten, a merchant in London, was in- 


| debted to Cottingham, a merchant in Dublin, in 862 1. 4s. 


14. and the Zoughtons were indebted to Grattan in 600 /, 
On the 27th of O#ober, 1763, Cottingham made an affi- 
davit of his debt, and commenced an action in the Thol- 
{el Court of Dublin againſt Grattan, and on the 31ſt of 
that month attached the monies due to him from the 
| Houghtons in their hands. On the 21ſt of November 
judgment was ſigned by default; and on the gth of 
January, 1704, the Houghtons were taken in execution 
on a Ca. $a. who, in order to procure their diſcharge, 
paid Gottingham 6001. the money due from them, and 
Il. 19s. 114. coſts, . 

| Ou the 28th of Oober, 1763, 2 commiſſion of bank= 
rupt iſſued againſt Grattan, in England, who on that day 
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Neale and 


another v. 
Cottingham, 

In chancery in 
Ireland, 16th 
November 1764. 
cited Terr.Rep. 
CP. 132. 


' was declared a bankrupt. On the 1oth of November, 


1763, his effects were afligned to the plaintiffs the aſ- 
fignees, On the 16th of November, 1764, they filed a 
bill in the court of Chancery in {reland, againſt Citting- 
ham and the Houghtons, praying that an account might 
be taken of all ſuch ſums of money as had been received 
by Cottingham from the Houghtons, for any debt due by 
them to Grattan before his bankruptcy, and that intereſt 
might be computed thereon from the times when he re- 
ceived the ſame reſpectively; and that he might be de- 
creed to pay what ſhould be found due to the aſlignees. 
As this was the firſt cauſe of this kind ever decided in 
Treland, the Lord Chancellor called in the aſſiſtance of 


ſeveral of the judges, and after great conſideration, with 


the approbation of the judges whom he conſulted, pro- 
nounced a decree in favour of the plaintiffs, and ordered 


Cittingham to pay them the Oy which he had received. 


of the Houghtons, | 
But all foreign countries do not admit our bankrupt 
laws 0 be effecual to pals perſonal property, ſo as to 
prevent 


Cleve y, Mills, 
at the Cockpit, 
27th July 2764+ 
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Ch. VIIT. £. ro. Prevent creditors gaining a priority, by the law of tho 
Sm = ylace where the property is ; for Lord A7ansfield, at the 


b Cheraller 


ve. Lynch, 


Doug}, x61, 


_ take place between the aſſignee and the bantrupt, but do 


creditors in Scotland, from getting advantage of the gene- 


would not interfere, ſaying, that the creditors had aright 
to afſe& the eſtate in Scotland, notwithſtanding the com- 
miſſion in England; but if after that, they ſhould offer to 


walier v. Lynch, where a creditor of Dormer's, to whom 
he was indebted before he became a bankrupt, attached in 


_ of money owing by Lynch to Dormer. Afterwards Lynch 
coming to England, the plaintiff brought an aCtion againſt 
him, to recover the debt owing by him to the bankrupt, 
and Lynch applied to the court for a rule to ſhev/ cauſe 


| the right to the money in the aflignees, that the debtor 


round by ſaying, he is only accountable to the bankrupt» 
In Scotland my permit aflignees of a bankrupt in £ng/and 


Aſigument of Perſonal Propertp. 


cockpit, faid, that the ſtatutes of bankxupts do not ex- _ 
tend to*the colonies, or any of the King's dominions out of 
England; but the affignments under ſuch commiſſions are 
in the courts abroad conſidered as voluntary and as ſuch 


net affe& the rights of any other creditors, And this he 
obſerved had been fettled in many caſes, and particularly 
in J/ilſon's bankruptcy, where the ailignees under the 
commiſſion attemptcd to ſtop the proceedings of particular 


ral creditors under the commiſſion ; but Lord Hardwicke 


come in under the commiſſion, they ſhould have no bene- 
fit from it, till the other creditors were made even with 


them. 
And this is further :Nluſtrated by the cafe of Le Che- 


the iſland of St. Chri/tophers, after the bankruptcy, a ſum 


why the trial ſhould not be put oft, till he thould be able 
to procure from St. Chriftophers evidence of the debt hav- 
ing been attached in his hands, in the manner juit ſtated, 

Lord Mansfield ſaid, if a bankrupt has money owing 
to him out of England, as in St. Chri/tophers, Gibraltar, 
&c. the aſſignment under the bankrupt laws fo far velts 


ſhall be anſwerable to them, and ſhall not turn them | 


tO 


Aſignment. of perſonal Property. 


to ſue for money owing to the bankrupt.in Scotland. But Ch VIIL ſ wa. 


if in the - mean. time, after the bankruptcy, and before 
yment to the aſſignees, money owing. to the bankrupt 
out of England is attached bond fide, by regular proceſs, 
according, to the law of the place, the affignees in-ſuch 
caſe- cannot recover FO debt. Ang; the rule was made 
abſolute, ©» + - + - - 
The Enghſh courts of judicatur, take .notice of the 
laws of foreign countries when proved, and will prevent 
a creditor here- obtaining an 'excluſive ſatisfaction out of 
perſonal property. in 'this country; accordingly where 
Meſſrs Deneufvilles, .merchants and partners at Am/ter- 
Jam, correſponded with Michael Solomons and Hugh Roſs, 
merchants in London. On the 18th December, 1759, the 
Deneufvilles ſtopped payment. . On. the 1ſt Fanuary, 
1760, the chamber of Deſolate Eftates in Am/terdam took 
cognizance thereof, and on the next day they were de- 
clared bankrupts, and curators ,or affignees appointed'of 
their eſtates and effects. On the; 20th of December, 
1759, Roſs, who was a creditor of the bankrupts to the 
amount of near 3,000 /. made an affidavit of his debt in 
the mayor's court of London, and attached their monies 
inthe hands of Michael Solomons, who was their debtor to 
| the amount of 1,200/, On the 18th of arch, 1760, 
 Rſs- obtained Judgment by default on the attachment, 
and thereupon a writ,of execution iſſued againſt Michael 
Solomons, who was: taken i in execution ; but being unable 
to pay the 1,200 /, gave Roſs his note, payable in a month, 


on which Koſs cauſed ſatisfaction to be HRnoren on . the 


record of the judgment... 

A. few _ her one 1ſrael Solomons, who had a power 
of attorney from the curators to act for them in England, 
filed a bill, making himſelf and the curators plaintiffs, 
praying that the defendant, Michael Solomons, might ac- 
_ count with them for the effects of the bankrupts which 


were in his hands, and might pay and. deliver the ſame 
Yol, I, & CN | over 
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Ch. viit.-f ed, 


accordingly paid Into the bank im the name of the ac. 
Ccountant general, purſuant to an order of the court, 


© « purchaſed with the money paid into the bank ſhould be 
_. G transferred to Iav! Solomons, for' the-benehit of the 
-- 6. creditors of the bankrupt, and that Rſs ſhould deliver 


| Jolles CA A 


eponthiev, 
Term. Rep. 
C. Þ, 132, 


_ of their debt, and on'the r2th of that month attached the 


| reſtrained from paying or delivering them 6ver to Refs. - 


_ of Ovtber the plaintiffs were appointed Gtrators of their 
_ effate and effefs. ' At 'the' time when the Deneufoilles 


Aﬀfigniment of perſonal Property: 
over to Hae! Solertiars for the uſe of the(curators, and be 


Mithael' $olomons then filed 2 bill by way of inter. 
pleader, praying an injunRtion, and that he might be ut 
liberty to bring-the 1,200 4. into court, This money was 


The deere 'direRted, inter alia, © That the flock 


« up the note given by Michael naps wed For F,200 l. to 
be cancelled.” -» 

Again, the Denevfvilles, meridians at eating (but 
not the ſame as thoſe mentioned in the preceding cafe) 08 


the oth of Fw, 1763, Ropped payment. On the 8th 


ftopped, and were declared bankrupts, they were indebted 
to Meflrs. Deponthien and Co. 'merchaints -of Lond, 
fa 1,600 L and Mefits. Bari! and Texter. were indebted to 
the Deneufuilles in 2,131 1. 18 s.114, 'On the 5th of - 
January, 1764, the Deponthiens and Co. made an affidavit 


monies 'of he Deneufvilles in the hands -of Baril and 
Texier, Pending the attachment; the 'curators filed their 
bill againit Deponthieu and Co. and Baril (Texter being 
abſent) praying, « that an account .mizht - be taken of 
all dealings and tranfactions between' the bankrupts and 
Paril and Texier ; that the balance might be liquidated 
and paid to the plaintiffs ; and that' the other defendants 
might be reſtrained by injunAtion from any further pro- 
ccedings againſt Bariland Texter, i in reſpe& of the foreign 
attachment or any ſecurity given in confequence thereof.” 

It was decreed, « That the plaintiffs were entitled to 
* recover from Baril and Texier the fum of 2,131. 185. 


« 11 4. being the balance of an a6cunt current _— 
ac te 


Alignment of perſonal Property. 


« ted to the. Deneufvilles on the 24th of Ofoher, 1764,” 
(which the plaintifis conſented to accept as the real ba« | 


lance due, and to waive all further account, and therefore} 


« that it ſhould be referred to one of the maſters to com- 


« pute intereſt on the principal ſum of 2,131 1. 18 s. 11d, 
« at 4 per cent. from the 26th of Q&ober, 1764, and that a 


« perpetual injun&ion ſhould iſſue againſt Deponthieu and 


« Co. to reſtrain them from proceeding on the foreign 
« attachment.” 

It appeared from the proofs taken in the wavls, that a 
| bankrupt's effects, by the Jaws of Holland, veſt in the 
curators only from the time of their being appointed, and 
- not by relation to the time of the o—_— thenZof 
bankruptcy. 

It has been determined by Lord Mansfield, at af prius, 
that where an Engliſh creditor proceeded ſubſequent to.an 
| atof bankruptcy by attachment in a foreign country, 


and obtained judgment there, ond ſatisfa&tion by ſale of | 


the debtor's perſonal property,. the afſignees in an ation 
' here could not,recover from ſuch credigor the amount of 
the debt which had been remitted to him, 

The caſe was, that Sims the bankrupt and the Soland- 
- ant had dealings together, and the bankrupt failing in his 
circumſtances, and having committed an aC&t of bank- 
ruptcy, went to G:braitar; the defendant ſent a power of 
attorney (there to-commence- a uit againſt the bankrupt, 
which was done, . and a decree obtained, and his goods 
taken in execution and ſold, and the debt paid to the de- 


fendant, to recover which the preſent action 'was brought. 


A point was made, Whether this was not a payment 
within 15 Geo. 2. but as to that Lord Mansfield gave no 


opinion, But he determined, 1ſt, That this aRion would 
not lie for money had and received, but that'trover was 


the proper action, for you cannot affirm the aCt'in part, 
and difaffirm in the pther, and if you affirm the judgment, 
then it was received to his own uſe, for which vide 3 


kev, LY _ 24ly, That this money being recovered by 
X2 ſentence 


_—— 


307 


Oh. VIIT.Y. at 


Waring and 
others ve 
Knight. 
Sittings at 
Guildhall, after 
Hill. Term. 


g G, J« 


pen yet m———_— a 
EET: 
= > 


Es Sag 
> Þ_E-- :"s : - 


I's 5 Ce f om 
Ee 


- 2 = : 
ved.” Wes 


Ta aa —-* - A Fa hg 
—_— ng te Se CS 


Þ gs 


> 
k $- 
©; 
, 4.39 
$ U 
ay 
. I 
- %”ﬀ 
Fa 6 
».” 
—- 3*= 
 "—_— 
1 L4e 
o d 
Q : TY 
: 
. 


a7 WPI = ao 21. ED. Vi Flo ti. '. —_—_ - 


308 


Ex parte Smith 
in re Frank, 
21 Dec. 1791. 
Creditor having 
attached proper- 
ty in America, 
not admitted to 
prove unleſs he 
gave up the at- 
_ tachment, 


Is: : 

_ Worſwick, 
| "erm. Rep. 

C. P, 694. 


Aſſignment of perſonal Property. 


Ch. VIII. f..20. ſentence in a foreign court, could never be recovered back 
Oy Inns by the affignees, and he mentioned the caſe of Wilfon's 
bankruptcy determined by Lord Hardwicke. The caſe 
was that he had effects in Scotland, and fome of the cre- 
ditors had proceeded againſt the effe&ts there (there being 


a cuſtom in Scotland, analogous to the: foreign attachment 
in London), upon which an application was made to the 
:Lord Chancellor to ſtay their proceedings (the partics 
who had ſet ſuch proceedings on foot living in England), 


But Lord Hardwicke ſaid, it could not be done, for our 
bankrupt laws were not in force there, and therefore the 


parties had a right to proceed. But he ſaid, that if the 
effects there were not ſufficient to fatisfy the party's debt, 
and he applied for a dividend under the commiſſion here, 
in that caſe he would poſtpone him till the reſt of the cre. 

ditors were paid, in the ſame proportions he had received, 
And he faid the ſame had been determined in a caſe from 
Firginia; our bankrupt laws-not extending to any of our 
foreign ſettlements. He alfo ſaid, it had been for a long 
while doubted, whether the aſfignees could recover a 
debt due in a foreign country to the bankrupt, but of late 
it had been determined they might, (in a caſe at the Cock- 
pit) ſoa debt may be recovered here due to a bankrupt in 
a foreign country, where the law obtains analogous to 


our bankrupt laws, which other countries will take no- 


tice of, and conſider it in the ſame light as if the bank- 
rupt had made an actual hin "The plainiff were 
nonſuited. _ | | 
But this determination has ſince been comradited. 

For in an aCtion of aſſumpſit for money had and re- 
ceived to the uſe of the. plaintiffs, with the uſual counts, 

a fpecial verdict was found, ſtating that J/illiam S$hkirrow, 
on the 2d of January, 1782, exerciſed the trade of a 
. woollen-draper at Lancafter; that he was then indebted 
to one Fames Pilkington in 100 1, and upwards, and on that 
' day became a bankrupt; thar on: the 16th of January 3 


' commiſſion iflued on the petition of - Pilkington ; that on 
| the 


Aſignment of perſonal Property. 


the 28th of January he was declared a bankru; that 
on the 5th of March an affignment was made of all his 
eſtates and effeQs, &c. to the plaintiffs ; that before and 
when he hecame a bankrupt he was indebted to the de- 


fendant Yorſwick in 2301. 175. 74d, and that the faid 


debt was contracted at Lancaſter aforeſaid, and at the. 


time when it was ſo contracted, and always afterwards, 


both Skirrow and HYorſwick reſided at Lancaſter, which 
was their place of abode; that on the 4th of Fanuary, the 


defendant Worfwick, knowing that Skirrow had become 
a bankrupt, did verify and prove, by affidavit in writing 
before the Mayor of Lancafter, that Skirrow was indebted 


to him the defendant in 130 /, 165, and upwards for 


money lent, &c. That on the ſame day and year laſt 


aforeſaid the ſaid affidavit was certified, and tranſmitted, 
under.the common ſeal of the ſaid borough of Lancaſter, 


to one Thomas Moore and one Luke Tyſon, then being 
perſons reſident in the iſland of St. Chri/topher, which 
{:d iſland then and there, and before and at the paſſing of 
a certain a&t of parſſament made in the fifth year of the 
reizn of our fovereign Lord George the ſecond, intituted, 


« An act for the more eaſy recovering of debts in his 


« majeſty's plantations in America,” and on the 29th day 
of September, which was in the year of our Lord 1732, 
_ was, and thenceforth had been and {till is, one of the 


Britiſh plantations in America; that the defendant Yorſ- 


wick appointed the ſail Thomas Moore and Luke Tyſon, 
jo being reſident in the faid iſland of St. Chriftopher, his 
attornies to ſue for, recover, and receive, of and fram the 
laid I/illiam Skirrow, or of or from all or any of his 
tactors, agents or conſignees, in the Britihh Weſt Indies, 
all ſuch ſum and ſums of money, debts, goods, chattels, 
and effeRs whatſoever, as were in any wiſe due, owing, 
a1d belonging to him from the faid //ilham Shirrow, 

It was then ſlated, that Moore and Tyſon having re- 
ceived the affidavit ſo certified and tranſmitted, and being 
fo authorized by Worſwick the defendant; did, on the 6th 


*, March, 1782, implead Skirrow in the King's Court | 
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310 Alignment of perſonal Property. 
Ch. VIII. f. ro. of the iſland of St. Chriftopher, in a plea of treſpaſs on 
the caſe, &c. for the recovery of the ſaid fun of 230/, 

T7 5. 74. in which Sfirrow was indebted to Worſwick 
the defendant ; that on the fame day a writ of attachment, 
grounded or: the ſaid plea, according to the form of a cer- 
tain law of the faid ifland, in that caſe made and provided, 

did, at the requeſt of Worfwick the defendant, duly iffue 
out of the ſaid court of our ſaid lord the king, by which 
ſaid writ of attachment the provoſt marſhal of our faid 
lord the king of the ſaid iſland, or his lawful deputy, was 
:  __ - commanded by our faid lord the king to attach all and 
j ſingular the goods and effects of the faid Skirrow in the 
laid ifland, to anfwer to the ſaid YYorfeoick in his plea 
aforeſaid ; that on the 7th of March 1782, the provoſt 
marſhal did, according to the laws and cuſtoms of the 
| ſaid iſland, attach divers ſums of money as the proper 
MN monies and effects of the ſaid /ill;am Skirrow (the bank- 
1 rupt) in! the tands of one Thomas Worfwick the younger, 
who then and there was a merchant, and refident in the 
ſaid iſfand of St. Ghri//opher, within the jurifdiction of the 
ſaid court, which faid ſums of money were the proper 
| monies and effets of the ſaid William Skirrow (the 
 -- bankrupt) before and at the time when he became bank- 
l | rupt as aforeſaid, and 'were received before the time 
when he became bankrupt as aforeſaid, in the faid iſland, 
by the faid Themas Worfwick the younger, by the order 
and to the uſe of the ſaid //ilham S$kirrow (the bankrupt), 

and then and there, to wit, &c, did remain and were 1} 

the hands of the ſaid Thomas T/orſwick the younger, un- 

accounted for, It was afterwards ſtated that judgment 
' was recovered in the court of St. Chriftopher, and execu- 
tion awarded, and that Zoore and Tyſon, as attornies for 
the defendant, received on the 14th of May, 1783, the 
ſum of 230, 175. 7 4. from Thomas Warſwick the 
younger, the garniſhee ; that this money was remitted to, 
and received by, the defendant in England, before the 
- commencement of the preſent action ; that he was re» 
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queſied by the plaintifts to pay it over, to themy. which, ke ep. VIIT. C. oo 
"faſed; inſſtibg. upon. his right te fetain the ſame, es nnd 


2nd that he had not proved his.debt under the commiſſion, 


nor in. any other mannet received EONEEIR for the {amd ” 


except 25 aforeſaid, Gin; Ge, 

Lord Loughborough, alter Bain the ſpecial verdiA, 
proceeded in the following manner: = 

"The queſtion is, whether the affignees of the bankrupt 
have a right to recover this money as had and received to 
their uſe ? "The. objeRtion made to. it is, that the money 


was recovered by proceſs in the iſland of 8t, Chrifapher's, 


in which the bankrupt laws-of England bave no direct 


binding force. A variety of caſes have occurred: on this 
queſtion; and there is ſome confuſion in the reports of 


_ them, which made a very deliberate conſideration of it 


neceſſary, Not that I think it appears, from the mere 


terms of the caſe it(elf, that the deciſion of this particular 


caſe could be attended with any great difficulty, or | 


that any great queſtion could ariſe out of it, "The whole 
which has beet argued, has been as to the. operation of 


the bankrupt laws in countries not ſubject to the jurifdie- 


tion of the courts of this country. In the preſent caſe it 
is difficult for me to conceive that this queſtion can ariſe 
out of the facts ſtated. For the ſimple ſtate of the 

caſe is no more than this: The defendant, reſxdent in 
England, and a creditor of Skirrow in England, has re- 
ceived money which was due to Skirrow, in the if}and of 
St. Ghri/topher, at the time of his bankruptcy, and which 


at that time was ſubjet to no lien whatſoever, The 


money being remitted to WWorſwick \ in Exgland, and being 
clearly money which at the time of the act of bankruptcy 


was the property of the bankrupt, and fubje& to no lien 


whatever, he is prims facie accountable for it to the 
afſignees. The defence he makes is, that he recovered this 
money by legal proceſs in the iſland ; but he ſtates alſo that 

the proceſs was founded on an act done by him in Zng- 


land, and under the aid of the law of £ngland, For the 


X 4 foun- 


312 Aſigument of perſonal Property; 
' Ch. VIIL f. 16, . foundation of the recovery was an affidavit of debt made 
nn —— before the mayor of Lancaſter. Without that affidavit he 
could have inſtituted no proceedings in St. Chri/topher; 
the money would have remained ſubject to the demand of 
the affignees, whenever they had b&n apprized that ſuch 
a.debt was due, and had ſent out proper powers. 'Theſe 
Tz wo, _ Propoſitions cannot be doubted. Then it is not a queſ- 
tion whether the bankrupt laws have an operation at St, 
Chriſtopher, but whether they operated at Lancaſter. It 
| 18a queſtion whether a creditor reſident in England, ſub- 
| | | Jet to the laws of England, ſhall avail himſelf of a pro- 
ceeding of that law, to-enable him to get poſſeſſion of 2 
| debt from thoſe who are entitled to. that debt, and who 
| | | have the diſtribution of it for the benefit of all the credi- 
tors, and to hold that poſſeſfion againſt thoſe creditors, 
But the argument has gone into a more general con- 
fideration of the caſes which have ariſen under different 
circumftances,-in which the bankrupt's property being 
diſperſed abroad, or he himſelf having; changed his reſi- 
dence, advantage has been taken of his local ſituation, 
or of the local ſituation of the property which has been 
attached. - This leads me to a ſhort conſideration of the 
cafes on this ſubject, -in which I ſee no difference, if 
their circumſtances are rightly -underſtood, and rightly 
applied. Firſt, it is a clear propoſition, not only of the 
law of England, but of every country in the world where 
law has the ſemblance of ſcience, that perſonal property 
has no locality. The meaning of that is, not that per- 
ſonal property has no viſible locality, but that it is ſubject 
to that law which governs the perſon of the owner. 
With reſpec to the diſpoſition of it, with 'reſpeCt to the 
tranſmiſſion of it, either by ſucceſſion, or the act of the 
party, it follows the law of the perſon. The owner in 
any country may diſpoſe of his perſonal property. If he - 
dies, it is not the law of the country in which the pro- 
perty is, but the law of the country of which he was 3 


ſubjedt, that wull regulate the ſucceſſion. For inſtance, 
if 
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if a fore] gner having property in the funds here dies, that 
property is claimed according to the right of repreſenta- 
tion given by the law of his own country. In the cafe 
of Pipon v, Pipon, a party had poſſeſſed himſelf of a debt 
| which was due to the inteſtate, a ſubject of Ferſey, and 
whoſe perſonal property was therefore governed by the 
law of Ferſey. Lord Hardwicke was applied to by his 
other relations, reſident in England, ſtating that they 


ſhould be excluded from a ſhare according to the diftribu- 


313 
Ch. VIII. C. 16. 
Gr =_mnd 


tion of Ferſey, but that they ſhould be entitled to a ſhare 


according to the diſtribution of England; and they there- 


fore prayed by their bill, that the adminiſtratrix might be 


reſtrained from taking the property to Fer/ſey, Lord 


Hardwicke very wiſely and juſtly determined that he 


- would not reſtrain the adminiſtratrix, he would not dire& 
in what manner ſhe was to diſpoſe of the property, or to 


diſtribute it; having acquired the right to it, ſhe was to | 
diſtribute it according to the law which guided the ſuc- | 


ceſſion to the perſonal eſtate of the inteſtate. 

Perſonal property then being governed by the law 
which governs the perſon of the owner, the condition of 
_ 4 bankrupt, by the law of this country, 1s, that the law, 


upon the act of bankruptcy being committed, veſts his 


property, upon a juſt conſideration, not as a forfeiture, 
not on a ſuppoſition of a crime committed, not as a 
penalty, and takes the adminiſtration of it by veſting it 
in affignees, who apply that property to the juſt purpoſe 
of the equal payment of his debts. If the bankrupt hap- 
pens to have property which lies out of the juriſdiction 
of the law of England, if the country in which it lies 


proceeds according to the principles of a well regulated _ 


juſtice, there is no doubt but it will give effect to the 
title of the afſignees. The determinations of the courts 
of this country have been uniform to admit the title of 
foreign affignees. . In the two caſes of Solomons v. Roſs, 
and Tollet v. Deponthieu, where the laws of Holland hav- 
Ing, in like manner as a commiſſion of bankrupt here, 
taken the adminiſtration of the property, and veſtee it 


in 


'V 3 
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OW -Arignment. of perſonal Propeety. 
| Ch. - VII. f.10. in perfons who- are called. curators of defolite eſtates, the 
| , Court of Chancery held that they had, immediately on 
their appointment, a title to recover the debts due to the 

inſolvent in this country, in preference to the diligente 

of the particular creditor ſeeking. to attach thofe debts, 

| In thoſe caſes the Court of Chancery felt very ftronghy 
| the principle which I have ſtated, and it has had a very 
univerſal obſervance among all nations; but it may hap. 
; pen, that in the diſtribution of the law in ſome countries 
| perſonal property may be made the ſubject of ſecurities to 
2 greater or leſs extent, and in various degrees of form. 
_ It 5s 1n thoſe caſes only that any, difficulty has occurred, 
4 A queſtion of this nature came before Lord Hardwicke 
| very largely in the bankruptcy of Captain Hon. With 


| the little explanation I am enabled to give of that caſe, 

1 iQ which the court of ſeſſion entirely concurred with Lord 

4 _ Haratwicke, the dittinctions will be apparent. There 

| | were three different ſets of creditors who claimed, ſub- 

| ject to the determination of the court, on the ground that 

Filſon had conſiderable debts due to him in Scotland, 

By the law of Scotland, debts are affignable, and an af- 

fignment of a debt notified to the debtor, which is tech- 

; nically called an intimation, makes a fpecihc lien quoad 

** that debt. An aſſignment of a debt, not intimated to 

| the debtor, gives a right to the aflignee to demand that 

| debt, but it is a right inferior to that of the creditor, 

who has obtained his aſſignment, and intimated it. By 

the law of Scotland alfo there is a procefs for the reco- 

very of debts, which is called an arreſtment. Some of 

| Hilſer's ereditors had aſſignments of ſpecific debts intt- 

mated to the debtors, and completed by that intimation 

prior to the act of bankruptcy. Others had aſſignments 

| of debts not intimated before the bankruptcy. Otners 

| had arrefted the debts due to him ſubſequent to the bank- 

= ruptcy, and were proceeding under thoſe arreſtments t® 
recover payment of thoſe debts. The determination of 


Lord Hardwicke, and that of the court of feflion entirely 
(or 


ani FP of perforcal Property! 


conctirred. The firft daſs I hive mentioned, namely, Ct« VILE. £ 10. 
the creditors who had ſpecific aſfignmenits of ſpecific debts nnd 


intimated to the debtors prior to the bankruptcy, were 


| hofden by Lord Hardwricke to ftand in the fante fituation _ 
x5 creditors claiming by mortgage antecedent to bank- 


ruptcy. All therefore he would do with refpe& to them 
was, that if they recovered under that decree, they 


could not come in under the commiſſion without account- | 
ing to the other creditors for what they had taken under 
their fpectfic ſecurity. With refpe* to the next clafs of 


creditors, Lord ZHardwicke was of opinion, and the court 


of ſeflion were of the fame opinion, that their title being a _ 


title by affignment, was preferable to the title by arreft= 
ment ; and they likewiſe held, that the arreſtments being 
ſubſequent to the bankruptcy were of no avail, the pro- 
perty being by affignment veſted in the affignees under 
the commiſſion. It is in this fenſe that an expreſſion has 
been uſed by Lord Mansfield, in one or two caſes, in 
which his language rather than his deciſion has been 
- Quoted, with refpe& to the law of Scotland, namely, that 


the effe&t of the aſſignment under a commiſſion of bank- 


 rupt was the ſame as a voluntary affignment ; for ſo the 
law of Scotland treats it, in contra-diftintion to the af< 
ſienment perfected by intimation, and to an affignment 
which the party might be compelled to make. But it 
does not follow that it is an aſſignment without cons 
ſideration. On the contrary, it is for a juſt confidera< 
tion; not indeed for money aCtually paid, nor for a con- 
fideration immediately preceding the affignment. In 
that reſpe& therefore it is a voluntary aſſignment. But 
taking it to be fo, it excludes and is preferable to alt 
others attaching, it is preferablz to all the arreftors, it is 


preferable to all creditors who ſtand under the fame claſs, 


and to all who have not taken the ſteps to acquire a ſpe- 
cific lien till after the a& of bankruptcy committed. In a 
variety of caſes enumerated in Lord Kenyon's opinion, 
ths fame idea has prevailed, which I think is founded on 
the 
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316 Aſtignment of perſonal Property, 


Ch. VIII. f. 10. the cleareſt and moſt evident principles of juſtice, If 
n—n—_— te aſſignees in this caſe had ſent a perſon over to $t, 
Chriſtopher”s to aft for them, if they had given notice of 
the aſſignment, the court of St. Chr;Nopher's ought un. 
queſtionably to have preferred the title' of the aſſignees to 
the title of the creditor uſing the proceſs of attachment, 
becauſe the law of the country to which the creditor 
making the demand was ſubject had, on a juſt confidera- 

| tion, veſted that property in the preſent plaintiffs. As] 
take the determination in the Court of Chancery in the 
caſe of So/omons v. Roſs, and the other caſe, to be found. 
ed not on any policy or technical notions of the law of 
England, but on general law, preferring the title of the 
aflignees to the title of the arreſting creditor, the court 
in St. Chr:itopher's ought alſo to have preferred the title 
of the ailignees. When I have laid this down, it by no 
means follows, that a commiſſion of bankrupt has an 
operation in another' country againſt the law of that 
country» 1 do not wiſh to have 1t underſtood that it fol. 
lows as a conſequence from the opinion I am now giv- 
ing, (l rather think that the contrary would be the con- 
| fequence of the reaſoning I am now uſing) that a credi- 
tor in that country, not ſubject to the bankrupt laws, 

nor atteCted by them, obtaining payment of his debt, and _ 
afterwards coming over to this country, would be Jiable 
to refund that debt. If he had recovered it in an adverſe 
ſuit with the affignees, he would clearly not be Jiable, 
But if the law of that country preferred him to the aſhg- 
nee, though I muſt ſuppoſe that determination wrong, 
' yet I do not think that my holding a contrary opinion 
would revoke the determination of that country, how- 
ever 1 might diſapprove of the principle on which that 
law fo decided. But another caſe may 'poſlibly occur of 
a ſuit brought againſt 'the bankrupt perſonally; and a 
caſe of this ſort was ſtated in the argument, /Yaring and 
others v. Knight, I have not been able to pet a particu- 
| lar account of that caſe. It is ſhortly ſtated in Coote's 
+ Bank, 
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Bank. Law, 372, that a perſon having committed ar Ch. VL, f. 16. 
a& of bankruptcy had gone over to Gtbraltar ; that a hn etl 
commiſſion of bankrupt was taken out againſt him ; and 
that the defendant brought an ation againſt him in Grb- 
raltar, and obtained judgment, and under the judgment 
payment of his debt, Whether the perſon was reſident 
at Gibraltar prior to the bankruptcy, whether the debt 
was contracted at Gbraltar, whether he appeared to the 
commiſſion in England, none of theſe circumitances. are 
ſtated, But the deciſion would undoubteily be very ma- 
terially varied by thoſe circumſtances. Lord Mansfield 
held that the defendant having recovered the debt againſt 
the bankrupt, who was perſonally preſent at Gibraltar, 
was not anſwerable to the afſignees for the money. [I 
am told in one account of that caſe, that it turned on the 
form of the action ; but this is clear, that there being no 
certificate, the defendant in that caſe had a right to ſue 
_ the bankrupt. - A bankrupt in this country, without a 
certificate, may be ſued ; and though his goods could not 
be taken in execution, being veſted in the a{ignees, yet 
| his perſon might. There was therefore a good com- 
mencement of the ſuit againſt the perſon of the bankrupt 
at Gibraltar. How the debt was contracted, and how 
the ſuit was carried on, the report gives no account. 
However, it is at moſt but a decilion at 7 prizs, and 1s 
the only caſe which ſeems at all to ſtand againſt the 
current of authorities, which hold, that the operation of 
_ the bankrupt laws, with reſpect to the perſonal property 
of the bankrupt, when that property is brought ints this 
country by any one who has obtained it, is to carry a 
Tight to recover it to the aſlignees for the benefit of all the 
creditors, But as 1 ſaid before, it is not neceſlary to go 
the whole length of that diicuiſion, becauſe on the cir- ' 
cumſtances of this particular cafe the queſtion is merely, 
Whether a creditor of the bankrupt, reſident in England, 
and knowing of the bankruptcy, ſhall avail himſelt of a 
Procels which he- has commenced -in England, ſo as to 
retain his debt from the afſignees, and gain a preference 
over 
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Ch. VIII. f.16, gyer the other creditors? This 1s a propoſition too clear 
> torequire any diſcuſſion, The conſequence therefore is, 
that there muſt be judgment for tae plaintiffs. 

And in an action for money had and received, to 

—_— which the defendant pleaded the general iffue, on the 
232. trial before Lord Kenyon, at Guzldhall, a ſpecial verdi 
was found, which after ſetting forth the formal parts, 

(namely, the trading, the petitioning creditor's dedt, the 

| bankruptcy, the commitkon and aflignment) ſtated that 

the bankrupts, before their bankruptcy, were indebted 

to the defendant on a contract made in Zngland, at 

which time, and alſo at the time of the bankruptcy, and 

until the aſfigning of the attachment hereafter men. 

tioned, all the parties were reſident in England; that 

after the iſluing of the commiſſion of bankrupt, and the 

| making of the aſſignment, the defendant, knowing there» 

of, gave orders to his attorney in Rhode Iſland, North 

America, to attach the effects of the bankrupts in that 

iſland ; in conſequence of which the attorney, in May, 

1785, attached, in the regular way, certain monies in 

the hands of F. and J/, Ruſſel, which were due from 

them to the- bankrupts at the time of the bankruptcy, 

and in November, 178d, obtained in the Court of Com- 

mon Pleas, in Rhode Iſland, a reguiar judgment againſt 

the bankrupts for 4906/7. 125. 9d. and colts ; which ſum 

| he afterwards received and remitted to the defendant i8 

England, who claims to hold the ſame to his own uſe. 

The verdict alfo tated, that the proceedings of the court 

in Rhode Iſland were continued by imparlances irom 

Hay, 178 5, to November, 1786, -at the requeſt of the 

Ruyſjels, in order that the bankrupts might have notice of 

ſuch proceedings. 

Lord Kenyon, Chief Juſtice, now delivered the opinion 

of the court. 

In the argument of this caſe many quotations were 

wade from the writers on the civil law, which it 1s not 

neceffary to conſider in determining this queſtion. G#&- 

nerally ſpeaking, it mult be admitted that perſonal pro- 

perty 


 Aligninont"6f perſonal Propercy: 
perty muſt be governed by the laws of that country 
where: the owner is domiciled. Neither do we mean to 
break through the rule, that the courts of one country 
ought to pay a proper deference to the deciſions of the 
_ courts in another, having competent juriſdiction, where 
the fas on which the deciſion was made were fairly dif 
cloſed to fach court. | But the general queſtion now is, 
whether the affignment which was executed by the com- 


miſfioners of bankrupt was ſufficient to veſt the bank= 


rupt's property in the plantations abroad in the affignees 
under the commiſſion? becauſe if it did fo veſt at the 
time of the affignment, it is immaterial to confider, .in 


this caſe, how far the relation under the bankrupt laws 


ſhould take effect in Rhode Tana, ſince the affignment 
was executed anterior to: the time when the attachment 


ſuit was there commenced. Therefore the only queſtion 


here is, whether or not the property in that iſland paſſed 


by the affignmetit in the ſame manner as if the owner 


(the bankrupt) had affigned it by his voluntary a&? 
And that it does ſo paſs cannot be doubted, unleſs there 


were ſome poſitive law of that country to prevent it. 
Every perſon having property in a foreign country may 


diſpoſe of it in this; though indeed, if there be a law in 
that country directing a particular mode of conveyance, 
that muſt be adopted; but in this caſe, no law of that 
kind is ftated, and we' cannot conjecture that it was not 
competent to the bankrupt himſelf, prior to the bank= 
ruptey, to have diſpoſed of his property as he pleaſed. 
Now the bankrupt ſtatutes have expreſsly enaRted, that 
the commiſfioners may aflign all the property of the bank - 


Tupt in the moſt extenſive words ; and therefore, on the 


general reaſon of the thing, if there be .no poſitive de- 
ciſion 'to the contrary, no doubt could be entertained, 
but that by the laws of this country, uncontradifted by 
the laws of any -other country where perſonal property 
may happen tobe, the commiſſioners of a bankrupt may, 
Giſpoſe of the - perſonal property of a bankrupt reſident 
bere, though ſuch property be in a foreign Se: 

| hen 
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Ch. VILE. f. 20, Then let us conſider the deciſions which have been niade 
Yer ns on this ſubject. 'The caſe of MEIntajb v. Ogilvie agrees 


with our opinion, There it is to be obſerved, _ that 
Lord Hardwicke, on his being told that the defendant in 
that caſe had not obtained a ſentence before the bank- 
ruptcy, ſaid, « "Then it is like a:foreign attachment, by 
« which this court will not ſuffer a creditor to gain pri- 
« ority, if no ſentence were pronounced before the bank. 
« ruptcy.” In another - part he intimated a ſtrong 


opinion, that the property in Scotland ſhould not be 


taken by one creditor to the prejudice of the reſt of the 
creditors here. And at the cloſe of that caſe the Solicitor 


General obſerved, that this preciſe queſtion: had been 


determined, But the caſe of Beckford v. Turner, was 
relied on when this caſe was firſt argued, as a determi- 
nation in favour of the attachment creditor z but certainly 
no queſtion of that kind was ſtated among the reaſons 
fgned by the counſel, nor was it brought in judgment in 


| that caſe; the ſingle queſtion there was, whether or not 


the proceedings in the iſland of Famaica were conform- 
able to the mode pointed out by the act of aſſembly there, 
And if it had been ſtated in the reaſons hgned 1 in that 
caſe, this queſtion could not have ariſen in deciding | it 
There was indeed a dictum rather than deciſion in J/1l- 


ſors caſe, that the aſſignment by the commiſſioners had 


no other eftect than a voluntary aſſignment. I believe 
the doubt in all theſe caſes has ariſen from not attend- 
ing to the meaning of the word © yoluntary.” It has 
been contended that it means * without a valuable con- 
{ideration,”” but it is impoſſible to conſider it in that 
light, for in the caſe of a. bankruptcy there muſt be a 
conſideration; it means the bankrupt's own voluntary 
a&, as contradiſtinguiſhable from a compulſory a& by 
law. Therefore, on the reaſon of the thing, even with- 
out any authorities, we have no difficulty in ſaying that 
the title of the plaintiffs muſt prevail. For it muſt be 
remembered, that during the progreſs of this buſinels all - 
theſe parties relided in England; that the defendant, 

| knowing 
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knowing of the commiſſion and of the aſſignment, in 
order to gain a priority, tranſmitted an affidavit to Rhode 
[and to obtain an attachment of the bankrupt's property 
| there, in violation of the rights of the reſt of the credi- 
tors, which were then veſted ; but ſuch an attempt can- 
not be ſanctioned in a court of law. But in addition to 
theſe reaſons, the deciſions which have been made on this 
ſubject remove all doubts whatever. It is not neceſſary 
to go through them, becauſe they were mentioned in the 
argument, and are collected in Term Rep. C. P. 131 
and 132, n. Solomon v. Roſs, before Lord Bathur/t ; 
Fallet and another v. Deponthieu and Barril, before Lord 
Camden ; and Neale and another v. Cottingham and ano= 
ther, in {reland, before Lord Chancellor Lifford. The 


ſecond of theſe, I have reaſon to believe, was conſidered 


by Lord Camden as a very clear caſe; for he did not 
think it important enough even to make a note in his 
book of it. And although the laſt caſe was not decided 
n this country, yet it was determined by a very reſpeCta- 
ble authority, Lord L:fford, affifted by ſeveral of the 
judges, and that noble lord was converſant with the laws 
of this country, having fat on the bench here for ſeveral 
years before he went ta /re/and; and we know alſo that 
Davis's reports of the deciſions in that country are cited 
as authority here. There are, therefore, theſe three deci- 
ciſions, in addition to the cafe before Lord Hardiwicke, in 
ſupport of our opinion; and there are none to the con- 
trary, except, indeed, what was faid in ///on's caſe, and 


that ſeems to have turned on miſtaking the import of the 


word «< yoluntary.” | 
We are, therefare, clearly of opinion, that the plaintiffs 
are intitled to judgment. Judgment for the plaintiffs. 
| Upon this judgment a writ of error was brought in the 
Exchequer Chamber, when after time taken to conſider, 
the opinions of the judges were delivercd in the following 
manner : Mr, Juſtice R:4#2, Mr, Baron Thompſon, Mr, 
Juſtice Heath, Mr. Baron Perryn, Mr, Baron Hotham, 
"VOL 1, 0 4 I and 
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Ch, VIII. \. 19, 
Canneny mmm , 


2 Term Rep. 
Au P. 4O2Z, 
Phillips v, 
Hunter. 

2 Term Rep. 
C. P. 
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Ch, VL f. 10. and the Lord Chief Baron Iacd5nalil, held that the judg- 


ment of the court of King's B-nch ought to be affirmed : 
but the Lord Chief Juſtice Eyre was of opinion that it 
ought to be reverſed, 

T he courſe of reaſoning purſued by thoſe of their Lord. 


ſhips above mentioned, who thought the judgment right, 
was to the following eftcct. 


The general queſtion arifing upon the facts which ap. 
pear on this record is, waether the creditor of a bank- 
rupt in England, who became ſuch creditor in England, 
having recovered a debt due to the bankrupt in a foreign 
countrv, by proceſs of attachment in that country, is en- 
titl:d to retain the money fo recovered to his own uſe, cr 
whether he has not received it to the uſe of the aſlignees? 
It muſt be remembered,.in diſcuſſing this queſtion, that 
it is found by the ſpecial verdict that Blanchard and 
Lewis, the bankrupts, were Englith traders ; that the de- 
fendants were partners 1n an Engliſh houte ; that the debt 
from the bankrupts to the detendants was contracted in 


England; that the bankrupts as well as the defendants were 


reſident in England; and that Crammond, who on this 
verdict muſt alſo be taken to be an Engliſh ſubject, went 
from this kingdom to America for the ſpecial and tem- 
porary purpoſe of tranſacting bufinefs for the Engliſh 


| houſe at Mancheſter, in which he continued to be a part- 


ner. That houſe was the only one the defendants had, 


. it not being found that they had any houſe in America, 


All theſe fats appearing on the record, this caſe muſt be 
argued as ariſing between Engliſh fubje&s upon Engliſh 
property. When the debt therefore was contracted, all 
the parties were as much ſubject to the bankrupt laws 


to the other lavis of England, under which they lived. 
| It is a propofition not to be diſputed, that previous to the 
© bankruptcy, the bankrupts themſelves might have trans- 
ferred or aſhgned this property, though abroad, as ablo- 


lutely as if it had bcen in their own tangible pofleſſion 


In this country x and it ſeems that the aſſignees under the 


commiſſion 


Aſſignment of Perſonal Property; 


commiſſion were entitled, by operation of law, to do Ch. VIII \. to. 
with it after the bankruptcy what the bankrupts them. Sm 


ſ:lves might have done before. "The great principle of the 
bankrupt laws is juſtice founded on equality. No creditor 
ſhall be permitted to acquire an undue preference, and 
by ſo doing prevent an equal di {tribution among all the 
creditors. '"I'his being the principle of thoſe "laws, it 


ſeems to follow, that the whole property of the bankrupt 


muſt be under their controul, without regard to the luca=- 
lity of that property, except in cafes which dircetly Mi= 
litate againſt the particular laws of the country, in which 
it happens to be iituated, No creditor whole deb: was 


contracted wirhin the ſphere of the operation of thoſe laws, 


and who has notice of the inſolvency of the debtor, can 


recover any part of the common fund for his own parti. 
cular advantage ; after an aſſignmen: has taken place, his 
intereſt is transferred to the afſignees, and if he do reco- 


ver, he muſt account to the other credicors. for the ſum 
received, SEP * 


If the bankrupt laws were rcuncrived by the local 


ſituation of the property, a door would be open to, all 
the partiality and undue preference which tney were 
framed to prevent; it being eaſy to foreſee how frequently 
property would be ſent abroad with that unjuſt view, im- 
mediately previous to and in contemplation of an at of 
bankruptcy. If the perſonal property of merchants eme= 
ployed, inthe courſe of their dealings, in foreign countries, 


were to be taken by an individual creditor going from 
hence for that purpoſe, and not to be diſtribuiable among 


the creditors at large, ſuch merchants would be materially 
affected in their credit at home. It is true, that the laws 
of the cquntry where the property is ſituated have the 
immediate controul over it in reſpect to its locality, and 
the immediate proteQtion aftorded it, yet the country 
where the proprietor reſides, in reſpect to another ſpecies 


of proteCtioni afforded to him and his property, has a 


right to regulate his conduct relating t to taat property. 
Y 2 : 'I his 
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eh. VIIL.\. 10, This proteRion afforded to the property of a reſident ſub< 
neo times JeR, which 1s ſituated in a foreign country, is not 1magi- 
nary but real. "The executive power of this kingdom 
protects the trade of its ſubjects in foreign countries, fa- 
cilitates the recovery of their debts, and if juſtice be de- 
layed or denied, the King, by the intervention of his Am- 
baſſadors, demands and obtains redreſs. Even in 'the 
treaty of peace with America, the recovery of private 
debts due from the inhabitants of that country to the 
ſubjects of this made the ground of a particular article, 
The property which this country protects it has a right | 
to regulate. And in fact our bankrupt laws have made 
ſuch regulation. The ſtatute 13 Eliz. c. 7, enables the 
commiſſioners to take the bankrupt's money, goods, chat. 

| tels, wares, merchandizes, and debts, whereſoever they 
may be found or known. This expreſſion is very exten- 
ſive, and ſeems to look beyond the debts and effects of a 
trader locally ſituated in this kingdom. In a country, a 
great part of whoſe commercial capital is employed abroad, 
it is particularly proper that ſuch capital, over which the 
trader has a diſpoſing power, although fituated out of the 
kingdom, ſhould be conſidered as referable to the do- 
micilium of the owner. In teſtamentary caſes, and in the 
 fucceſſio ab inte/lats, the effets are ſubjeCtto the law which 
governs the country of the teſtator or inteſtate, as was 
determined in Pipon v. Pipon, and Thorn v. Watkins. 
The ſtatute 1 Fac. 1. c. 15. fe 13. which enables the com- 
miſſioners to afſign debts due to tbe bankrupt, directs 

' that the ſame ſhall not be attached as the debt of ta: 
bankrupt, according to the cuſtom of the city of London, 
or otherwiſe. "The affignment being made by the autho- 
rity of parliament, every ſubject of this kingdom 1s 3 
party to itz inaſmuch as he is a party and conſenting to 
an aCt of parliament, and having joined in the aſſignment, 
he cannot be permitted to contravene it by attaching the 
debt in the hands of the debtor ; and if by means af cac 
0s . 
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attachment he receives the money, it js received to the Ch. VIIL.\. 0, 


ule of the aſhignees. 

"The words of the ſtatute Fac. 1. extend to ) all foreign? 
attachments, both at home and abroad, in countries ſub. 
| ject to and independent of the Crown of Great Britain. 
As debts due to bankrupts from the ſubjects of foreign 
countries paſs under the aſſignment, the attachments muſt 
be conſidered as co-extenſive with the debts mentioned in 
the ſtatute. "The equal diſtribution which it is the po- 
licy of the bankrupt laws to eftabliſh, is as much in- 


fringed by attachments in foreign countries as in the 


Britiſh dominions ; the miſchief is the ſame, and the re- 
| medy ought to be advanced to meet the miſchief. The 
words <« according to the cuſtom of London” mean 
« in ſuch manner as 1s warranted by the cuſtom of 
« London,” which is put by way of inſtance or illuſtra- 
tion. Many caſes already decided on the ſubject of bank- 
ruptcy go a great way to prove, that an individual cre- 
Citor is precluded from retaining what he ſhall recover 


| abroad and bring into this country. In Mackintyh v, 


Ogilvie, Lord Hardwicke, by the writ of ne exeat, pre- 


vented' the creditor from going to ſue in Scotland *after _ 


the bankruptcy. By giving this preventive remedy 


againſt an unconſcientious preference, which one credi- 


tor might have obtained over the others, his Lordſhip 
muſt be underſtood to ſay, that the creditor was bound, 
as far as the circumſtances would enable him to 
apply them, by the bankrupt laws of this country ; and 
had that creditor effeftuated his payments in Scotland, it 
ſhould ſeem that his Lordſhip, in order to be conſiſtent, 
would have obliged him to have accounted with the 


afſignees, if the fund had been brought within his Jurif- . 


diction, In Solomons v. Roſs, money attached by an in- 
dividual creditor, after an aſſignment in Helland, was 
decreed by Lord Hardwicke to be paid to the attorney of 
the affignees, for the benefit of the 'creditors; plainly 
conſidering each creditor as bound by the aſſignment, 

Bs and 
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Ch. VIII. f. 10. and the money recovered here as referable to [Tolland 
k—w— the country of the debtor. "The fame is likewiſe to be 
inferred from Foliet v. Deponthieu, and Neale v. Ci. 
tingham. It has been urged, that thoſe caſes turned upon 
this circumſtance, viz. that we admit the claim of the 
aſſignecs in preference to a particular creditor, where 
bankrupt laws are inſtituted in the domicil of the bank. 
rupt; but as there are no bankrupt laws in America, the 
reaſon is not applicable in this caſe. Now it does not ap. 
Pear upon this r-cord, whether there are bankrupt laws in 
Americaor not. There were none in Hollandor France pecu- 
| liar to inſolvent traders. The courts therefore, here, muſt _ 
in thoſe caſes have proceeded on a larger principle. But 
the judgment of Lord Loughborough in 8 ill v. Wor feick 
1s an authority dire&tly in point, and in favour of the 
plaintiffs in the preſent action, The caſes oppoſed of 
Le Chevalier v. Lynch, Cleve v. Mills, and Allen v. Dun- 
_ das, prove only, that where a debtor has paid, (not where _ 
a creditor has received) money under due proceſs of local 
Jaw, he ſhall not be compelled to pay it over again; and 
 Wilſew's caſe is truly and fatisfatorily explained by Lord 
Loughborough, 'in his judgnient in Sill v. Worfwick, to 
have turned on the ſeveral liens which different creditors 
had *by the law of Scotland; but there Lord Hardwicke, 
held, that the arrefters of the fund, which was not ſo 
bours after the bankruptcy, fhould be poſtponed to the 
all, gnees. 

But it is obje&ted, that the judgment in Pennſylvania 
is final and conclufive, and binds the property. T hat it 
muſt be © taken to be between the parties is not diſputed, 
But as the recovery of- the plaintifis in error, otherwiſe 
than for the uſe of the defendants, would be in violation 
of an a&t of parliament, ſuch recovery ſhall be taken to 
be for the uſe of the defendants. In an aQtion for mone? 
bad ard received, the receipt ſhall be always geemed to 
erire tc the ufe of him who hath the right, even though 
It be taken under an adverſe title, as for inſtance, when 
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this ſpecies of action is brought to try the title to an Ch. VIII. C, 10. 
office. Indeed in the preſent ation the judgment of the SO 
court in Penſylvania is affirmed, Another objection has 
been made, that the reſidence of Crammond in America 
_ enabled him to recover this debt, without accounting for 
it to the defendants in error. In order to raiſe that queſ- 
tion the ſpecial verdict ſhould have found that he was re- 
fident within the ſtate of Penſy/vania, But if that queſ- 
tion were raiſed, no reſidence in foreign parts can exempt 
a Britith ſubject from the operation of an Act of Parlia- 
. ment, much leſs an occaſional refidence. It is alſo im- 
-puted to the affignees, and much relied upon, that they 
aid not ſtate their claim in the foreign court, which they 
ought to have done, inftead of bringing their action here, 
But it is not tound by the verdict, that they had any notice 
of the proccedings in that court, No Engliſh ſubject can 
bz afteCted by the proceedings in a foreign court, without 
clear and dire& notice; for however Englith ſubjeQts are 
| bound by the proceedings in our own courts from a pre- 
ſumption of their having notice of them, no ſuch pre- 
ſumption can be raiſed with reſpe& to foreign courts, 
When it is argued that in many inſtances the bankrupt 
laws of this country do not operate in another, it is to be 
obſerved, that though to ſome purpoſes they do not, yet to 
all civil purpoſes they do, when ſuch purpoſes are neither 
repugnant to the law of the particular ſtate, nor to the 
general law. of nations. And it is on wiſe principles, 
that foreign ſtates acknowledge, and act according to the 
different civil relations, which ſubſiſt between men in 
| their own country. If then there be no Jaw of the par- 
ticular ſtate, nor any law of nations that forbids the 
operation of the Engliſh bankrupt Jaws on the perſonal 
property of an Engliſh ſubje& wherever it is found, 
there is nothing to reſtrict the large words: of the "SAR: 
13. Eliz. and 1 Fac. 1. but an implied power in a fc -2ign 
country, to declare that an Engliſh ſubject becoming 
bankrupt ſhall notwithſtanding continue to be inveſted 
Y4 with, 
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Ch. VIE. fro. with all his rights, and in the enjoyment of all his pro. 


perty in defiance of thoſe laws to which he owes ſub. 
miſſion. But ſuch a power cannot be aſſumed by any 
foreign ſtate, nor ought this country to make to any {o 
important a ſurrender. For theſe reaſons it appears that 


the judgment of the court of King” s Bench ought to be 
affirmed, 


Lord Chief Juſtice Eyre.— This caſe, i in point of cir- 


cumſtance, lies within a very narrow compaſs. A Britiſh 
ſubje&t, a partner in a houſe at /4anchefeer, reſiding in 


America for the purpoſe of colle&ting the debts of the 
houſe, having notice of a commiſſion of bankrupt being 
iſſued againſt a debtor of the houſe, inſtitutes a ſuit 


againft the debtor in the court of Perſylvania, and attaches 
| a debt due to the debtor in the hands of his debtor refident 


in Penſylvania, hoally recovers judgment againſt the g gar 
niſhee, and receives from him the amount of his debt, 


\ The aſflignees of the bankrupt debtor bring their ation 
againſt ſuch Britiſh ſubject in the court of King's Bench, 


to recover the amount of the money fo received, as 


money had and received to their uſe. 'T he queſtion is, 


whether this aCtion can be maintained ? This judgment 
againſt the garniſhee in the court of Penſyluania was 
recovered properly or improperly. If notwithſtanding 
the bankruptcy, the debt remained liable to an attach- 
ment according to the laws of that country, the judg- 
ment was proper : 1f according to the laws of that coun- 
try, the property in the debt was diveſted out of the 
bankrupt debtor, and veſted in his affignees, the judg- 
ment was improper. But this was a queſtion to be 


decided in the cauſe inſtituted in Perſylvania, by the 
courts of that country and.not by us: we cannot exa- 


mine their Judgment, and if we could, we have not the 


means of doing it in this caſe, It is not ſtated upon this 


record, nor can we take notice, what the law of Penſyl- 


vania 15 upon this ſubject, If we had the means we 
fe Ok could 
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could not examine a judgment of a court in a foreign Ch. VIII. £. 20. 
ſtate, brought before us in this manner. It is in one way Germ 
only that the ſentence or judgment of the court of a 
- foreign ſtate is examinable in our courts, and that is, 
when the party who claims the benefit of it applies to 
our courts to enforce it. When it is thus voluntarily 
ſubmitted to our juriſdiction, we treat it, not as obligatory = 
to the extent, to which it would be obligatory perhaps in 
the country in which 1t was pronounced, nor as obliga- 
tory to the extent to which by our Jaw ſentences and 
judgments are obligatory, not as concluſive, but as matter 
in pais, as conſtderation prima facie ſufficient to raiſe a 
promiſe: we examine it as we do all other conſiderations 
of promiſes, and for that purpoſe we receive evidence of 
what the law of the foreign ſtate is, and whether the 
judgment is warranted by that law. In all other caſes, 
_ we give entire faith and credit to the ſentences of foreign 
courts, and conſider them as concluſive upon us. It has 
been diftinctly admitted in the argument, that we cannot 
examine this judgment, that the judgment proper or im- 
proper muſt ſtand, and in particular 1 It 1s admitted, that 
for the prote&tion of the garniſhee it is a good  odemont, 
If we cannot examine the judgment, there is an end of all 
conſideration of the operation and eftect of our bankrupt 
laws in Penſylvania, that inquiry tending direly to try 
whether the judgment was proper or improper. "The 
giving up the remedy againſt the garniſhee, was a con- 
ceſſion thought abſolutely neceſſary to give colour to this 
proceeding, and the conſequences were not adverted to ; 
it is in truth giving up every thing. If a garniſhee in 
forcign attachment here, ſuffers the goods of L. to be 
condemned in his hands as the goods of B, the condem- 
nation will not protect him againſt an ation by 4, If 
he is protected, it is upon the ground of the goods being 
to be taken to be the goods of B, modo & forms as they 
are Condemned. [In neither caſe can A. follow the goods 
into the hands of him who recovers the judgment ; his 
__ only 
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only remedy is againſt the garniſhee. But it is ſaid, 
that upon grounds collateral to the judgment, nay even 
affirming it, the money recovered in Penſylvania ſhall be 
deemed to have been reccived to the ufe of the aſſignces, 


_ What are theſe grounds ? It it be ſaid that according to 
the bankrupt laws in force in England, the debt recovered 


in Penfylvania as a debt due to the bankrupt, was in 
truth not due to the bankrupt, but to the aſſgnecs, and . 


_ conſequently in the popular ſenfe the defendant may be 


ſaid to have recovered the money of the affignees, then 


It ought not to have been recovered, which is fo far from 


being collateral to the judgment, that it goes to the very 


' Point of it. Another, and the only other ground which 


has been taken in the argument; 15 a propoſition round]y 
afſerted, that a Britiſh ſubject ſhall not be allowed to 
contravene our bankrupt laws, by purſuing that legal - 
diligence in a foreign country, which all perſons who arc 
not Britiſh ſubjects may lawfully purſue. "Fhis muſt be 
admitted to be a ground perfectly collateral to the judg- 
ment. It is a ſpecious and very ſplendid propoſition, but 


It is not ſolid; and if it were folid, it concludes nothing 
| towards the ſupport of this action. It was faid, that 
every Britiſh ſubject owes obedience (allegiance it was 


called) to the ſtatute laws of the country. Theſe are 


_ fine words ;z what do they mean?! I know that the ſtatute 


law, and the bankrupt Jaws in particular, create and eſta- 


bliſh a rule of property, which may be enforced againſt 
_ every Britiſh ſubject in the due courſe of law ; and that 


if a Britiſh ſubject were to fortify his houſe, and refilt 
the ſheriff by force, he would not be allowed ſo to con- 
travene the bankrupt laws. But if we ſuppoſe ſuch a 
Britiſh ſubject to have obtained a legal judgment here in 
our courts, in dire& oppoſition to the whole ſcope and 


_ tenor of the bankrupt laws, either for want of proof, or 


by the error of the judge, or in any other manner -tiat 
can be ſuppoſed, may he not lawfully hold that judgment, 
and purſue it to all its conſequences until it is impeached 
ui 
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in 2 due courſe of law, notwithſtanding any moral or 
political obligation he may be ſaid to be under not to 
contravene the bankrupt laws? As a propoſition in ethics, 
| ] have no objection to it, but conſtdered as a propoſition 
of law, it is too general, concluding as I have before 
obſerved in nothing. Lord Mansfield tried what he could 
make of this propoſition, that a Britiſh ſubject ſhould not 


be allowed to contravene the ſtatute law of the land, in 


one of the ſtrongeſt caſes that can be imagined, of wilful 
contravention, the caſe of marriage contracted abroad, by 
Englifh kubjects withdrawing themſelves from England, 
for the expreſs purpoſe of contravening the ſtatute law 


reſpeRting marriages, and he failed altogether. This 


ſhould teach us not to hazard any thing upon ſo general 
a propoſition, which breaks under us, as often as we at- 


tempt to ſupport any particular concluſion upon it. The | 


propoſition as applied to this particular caſe, is as incon- 
venient, impolitic, and unjuſt, as it is unfounded. Tt 
was well ſaid in the argument, you admit that an Ameri- 


can might in this caſe have purſued his legal diligence in. 


the courts of his own country notwithſtanding our hank- 


rupt laws, and that you could not have taken the money. 


recovered from him, and given it to the affignees; will 
you then compel the Britiſh ſubject to fit till, and ſee 
the foreigner exhauſt that fund, which might have fatiſ- 
fied his debt, and ſo far relieved the fund for the creditors 
at home ? I have heard no anſwer to that queſtion. Such 
ſmall circumſtances as notice, and making affidavits here, 
for the ground of the ſuit in America, appear to have 
made ſome impreſſion in the argument, Has not the 
foreigner his agent here? May he not have notice, and 


the aſſiſtance of affidavits taken here ? Shall he purſue his. 


legal diligence by theſe means, and under thefe circum- 
Rtances with effe&t ? Tf he ſhall, I cannot diſcover either 


ood ſenſe or juſtice in the rule, which ſhall take the 
money recovered by the Britiſh ſubje& under fimilar 
Circumſtances, and give it to the aſlignees of the bank- 


rupt, 
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Ch. ViIl.f. 10 rupt, even for the laudable purpoſes of an equal diſtribu. 


tion. In a caſe where the rule would produce no. ſuch 
unjuſt inequality, as it muſt produce in this caſe, in the 
condition of a Britiſh ſubject and a foreigner, we are not 
accuſtomed to treat legal diligence with ſo much harſh. 
neſs. For inſtance, our courts of equity diſtribute among 
creditors of equal degree, or general creditors, as it ſhall 
happen to be a caſe of legal or equitable aſſets, pari paſſu, 


The rule is as well known as the bankrupt laws. But 
_ they do not complain that equity is contravened by that 


creditor, who uſing legal diligence, ſecures the payment 


of his whole debt perhaps of inferior degree. Even in 


the adminiſtration of the bankrupt laws (theſe aQts of 
parliament which no Britiſh ſubject is to contravene) 
legal diligence is every day purſued againſt the bankrupt, 
in Cire&t oppolition to the ſpirit of thoſe laws. A creditor- 
who has arreſted him upon meſne proceſs, before the 


bankruptcy, may detain him in priſon up to the moment 


of his obtaining his certificate ; he may elect to proceed 
azainſt him at law, and not to come in under the com- 
mitlion, and if he happens to have the good luck to have 
purſued his legal diligence to an execution, and ſweeps 
away all the effects of a man notoriouſly inſolvent, one 
minute before the debtor has committed an act of bank- 
ruptcy, he diſappoints, with impunity, the whole effect of 


the bankrupt laws, and the claims of all the other cre- 
ditors to an equal diſtribution of the eſtate of the debtor 


founded upon thoſe laws. So far is it trom being true, 


that a Britiſh ſubjeE& ſhall not be allowed to contravene 
an act of parliament, in any ſenſe applicable to this caſe, 
that it is always a queſtion ffridtifſimi juris between 2 


creditor purſuing legal diligence, and the aſlignees of a 


| vankrupt. How mich more rationally is this ſubject 
treated, in the looſe note (as it was called) of J/aring v. 


Knight, by Lord /Aansfield, who we all know carried the | 


notion of fraud upon the bankrupt laws to its utmolt 


extent | It} is there ſaid, if a man uſes legal diligence in a 
foreign 
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foreign country, and obtains a preference, it cannot be Ch. VII. C. 19. 
helped 3 but that if he afterwards comes here for a divi- In 


dend, he ſhall firſt refund what he has fo acquired by his 
| legal diligence, and come in equally with the reft of the 
creditors, or not come in at all. 'T his is the only fair 
and practicable coercion that can be uſed towards cre- 
ditors abroad, unleſs they happ?n to be ſo unfortunate as 
0 be Britiſh ſubjeQts. Thele it feems are to have what 
they have acquired by their legal diligence abroad taken 


from them, by force of the new inventcd legal maxim, 


that no Britiſh ſubject ſhall be allowed to contravene an 


a& of parliament. But if this maxim were as well 
| known and eſtabliſhed, as it is new and unheard of in 


our law, it would conclude nothing to the title of the 
plaintiffs in this action, for we mult go back again to 
the old queſtion, whether the aſfignees of a bankrupt 
have by the laws of Penſylvania the property of the 
| bankrupt veſted in them, of which we know nothing, 
And then comes a ſecond queſtion, not of eaſy ſolution, 
whether money received upon an adverſe judgment, and 
where there is no other privity or relation, thag that 
which ſubſiſts between ailignees and a particular creditor, 
can be conſidered as money had and received to the ule 
of thoſe afſignees ? "The caſe of Mojes v. Macferlan, is, 
| believe, the only decided caſe that countenances ſuch 


an ation, but I cannot ſubſcribe to the authority of that _ 


caſe, I will ſtate the cafe ſhortly and make ſome obſer- 
vations upon it. acferian ſued Miſes in the court of 
conſcience, as indorſer of a ſmall bill of exchange, and 
recovered againft him there, in breach of an agreement 
in writing between them, that 47/es ſhould not be liable 


nor prejudiced by reaſon of his indorſement, Aſes paid 


the money and brought an action in the King's Bench to 


recover it back as money had and received to !i;s uſe, and. 


dd recover it, In the argument of the caſe it is diftin&tly 
admitted, that the merits of a judgment can never be 
vyer-hauled by an original ſuit, either at law or in equity, 

| that 
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Ch. VHI. £10. that till the judgment is ſet aſtde or reverſed, it is con- 
 E— cufive as to the ſubjett matter of it, to all intents and 
purpoſes. An attempt is made to diſtinguiſh the judz- 
ment and the ground of that aCtion, I think not with 
| much ſucceſs. "The propoſition that the ground upon 
| which that ation proceeded, was no defence againſt the 
ſentence, can hardly be maintained. Suppoſe it bad been 
a ſuit in the court of King's Bench, inſtead of a court 
of conſcience, would it have been a delence there? Tf jt 
would why not in a court of confcieace ? Is there to be 
A recovery in a court of conſcience only to be overturned 
by an action in the King's Bench? It is aid, they might 
g9 into agreements and tranſections of great value; 
doubtleſs they might, if thoſe tranſactions gave a defence 
againſt a debt, of which they have juriſdiction. Is it 
not neceſſarily incident? The true objection, if there be - 
an objection, ts, that ſuch courts ought to have no jurif- 
diction at all, becauſe the juriſdiction, if they have it, will | 
draw to it cognizance of matters of which they mult be 
_ very incompetent judges. it may be queſtionable, whe- 
ther a ſet off of a debt ariſing out of their Jurifciction 
can be pleaded or uſed ; but that does not draw into quel- 
tion the truth of the propoſition, that every thing that 
goes to the eflence of the debt demanded, muſt of ne- 
ceſſity be within their juriſdiction. To fay that the merits 
of a caſe determined by the commiſſioners, where they 
bad juriſdiction, never could be brought in queſtion over 
again in any ſhape whatever, and to ſay that yet the de- 
fendant ought not in juſtice to keep the money, is not 
intelligible to me. The caſes put all ſuppoſe a real fa 
differing from the fact as repreſented, and made the ground 
of the judgment. "They are the caſes of the indorſee 
Tecovering ag«inſt the indorſer gn a bill paid by the 
_ drawer, the inſured recoyering upon the loſs of a ſhip 
coming home, or upon a life where the party is {till 
lJving. In all of them the very ground of the judgment | 


i brought wa queliion over again, contrary to the admil- 
ſion. 
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fron. Put another caſe; a man recovers a debt before 
paid, the receipt 1s miſlaid, and afterwards found; the 
reccipt diſproves the whole ground of the recovery, yet 
this ation was never thought to lie. In this caſe per- 
haps the money paid on the receipt might be got back, 


application of the money received, to the payment of the 
debt, One of the caſes put, 1s upon the repreſentation 


wards to be grofsly fraudulent. Is not this coming out 
produced, by trying the queſtion over again? If one 
could conceive an action by him who had been wronged 


{tcer clear of the difficulty, Suppoſe one to ſay, © you 
« have recovered a judgmen: againſt me, which you 
« ought not to haye done, whereby I am injured” this 
is making the judgment a part of the gravamen. In the 
argument of the caſe of doſes v. Macferlan it is ſup- 
_ poſed to be the ſame thing, as to the force and validity of 


the agreement, or to refund the money. But it appears 
to me to be a very different thing. Moſt certainly the 
caſe of Dutch v. Warren does not prove the propoſition. 


contract upon which the conſideration money had beer 
paid, If the contract could be diſafirmed, doubtleſs the 
conſideration money remained money paid without con- 
fideration, and conſequently money had and received to 
the plaintiff's uſe. How does this apply to the caſe of 
money recovered by a judgment ? It is agreed that the 
judgment cannot be diſaffirmed but muſt {tand. If the 
contract in Dutch and H/arren could not have been dif- 
afirmed, but muſt have ſtood, could the money have been 


the conſideration of an agreement, and the party left to 
proceed upon his agreement. In the caſe of 2s/es v, 
| #afferlan, 1 think the agreement was a good defence in 

the 


becauſe the party by bringing the ation diſaffirms the 


| by the judgment, founded upon the judgment, it might 


the judgment, whether the action had been brought upon. 


The ground of that caſe was the diſaffirmance of the 


recovered by this ation ? Would it not have remained 
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of a riſque deemed to be fair, which comes out after- 
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Ch. VII. £. 10, the court of conſcience ; but if it were otherwiſe, tha 
Sy recovery there was a breach of the agreement, upon 
which an action lay; and this was in my judgment the 
only remedy. Shall the ſame judgment create a duty for 
the recoverer upon which he may have debt, and a duty 
_ againſt him, upon which an action for money had and 
received will lie? This goes beyond my comprehenſion, 
1 believe that judgment did not ſatisfy Weſtminſter Hal! 
at the time; I never could ſubſcribe to itz it ſeemed to 
| me to unſettle foundations. I can imagine but one caſe, 
in which money recovered by one man ſhall be money 
had and received to the uſe of another. I mean the caſe 
of an attorney or agent, who may ſue in his own name, 
In that caſe, the action by the principal for money had 
and received, does in truth afirm the judgment, and does 
procced upon a ground collateral to it, which is ſufficient - 
to maintain the action, In that caſe the ground of the 
action for money had and received, 1s not adverſe to the 
judgment, if it were, it would neither affirm the judg- 
ment, nor be collateral to it. The other caſes which were 
Cited in the courſe of the argument, the identical calc 
determined in the Common Pleas excepted, go but 2 
very little way towards maintaining the judgment in the 
_ caſe now before us: perhaps they will be found to bear 
againſt it, Lord Hardwicke's injunction militates d1- 
rely againſt it. Equity interpoſed in that, (right or 
virong I ſhall not inquire) for the expreſs purpoſe of pre- 
venting that legal diligence being uſed, the effect of which 
it uſed could not be prevented or remedied. In our caſe 
legal diligence has been uſed. "The caſe before Lord 
Bathurſt, ſuppoſing the determination to have been right, 
proves that our laws adopt foreign bankrupt laws and giv? 
them effect; upon which ground equity interpoſed, and 
prevented the judgment in forcign attachment obtained 
| here from being ſet up againſt the creditors.. 'I he ana- 
logy is, that the laws of Penſylvania ſhould adopt our 
bankruptlaws, and that their courts ſhould be applied to, to 
+ | - interpoſe 


Aſſignment of Perſonal Property, 


ment being ſet up againſt the affignees. It does not fol- 


low from that caſe, that if the curators had made no ap-- 


- plication here, but had found the plaintiff in the foreign 
attachment in Holland, that they could have taken from 
him the benefit of his judgment 3 and if they could by 
their laws, it would not follow, that in this caſe we can 
do the ſame by our laws. "The caſe from Treland pro- 
_ceeds upon the fame ground, and is in principal the ſame 
caſe with that before Lord Bathurſt : they judged of the 
effe& of their own foreign attachment; judging upon a 
ſubject which they were competent to judge of, they held 


that the law of Jreland adopted the bankrupt law of 


England, and fo they defeated the judgment of their own 


courts in foreign attachment, In.the caſe from Scotland, 


tacir courts decided upon the priorities and effects of their 
own proceſs of lege! diligence, whereas we are taking 


upon ourſelves to judge of the effect of legal diligence in 


a foreign ſtate. Upon the whole I reſt my judgment 
upon the following propolitions, 1ſt. That the plaintiff's 


demand in this action ariſing out of a tranſaction in a- 


foreign ftate, though it may follow the perſon, muſt be 


judged of according to the Jaws of that ſtate. adly. That- 


upon this'record we'may have no means of knowing, and 


cannot take notice of the laws of the ' foreign ſtate in 
which this tranfaction aroſe, and conſequently cannot - 
now that the plaintiffs are entitled to maintain this ' 


xtion, The concluſion from theſe two propoſitions to 
be particular caſe of the plaintiffs, appears to me to be 
ir refiſtible. They claim as affignees of a bankrupt under 
1t, ite derived to them under our bankrupt laws, to reco- 
ver ,2 cieat due to the bankrupt in America, If our bank- 
rupt laivs are allowed to operate in America, they may 
be entitl d 10 recover that debt againſt ſomebody, if they 
are not a.\low,'d to operate in America, they cannot be 
entitled to recoy, *r againit any body. But we cannot 
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Ch. VII. f. rr. know, whether our bankrupt laws are or are not allowed 
5 P 


0” at 


See fee, 16, 
infra, 


2 Vez. 36%, 


to operate in America, and therefore cannot know whe- 
ther the plaintiFs have or have not title to recover againſt 
any body. My third propoſitiv:: 15, that if ir had been 
clear that our bankrupt laws have as full effect in Ame- 
r1cay as they have here, the aſlivnees onght to inforce 


them againſt the garminee, and not againit the plaintiffs 


11 error, with whom they have nothing to do; I repeat 
with whom they have nothing to do, becauſe I mean to 
wegative a fourth propoſition, viz. That a Britiſh ſubje& 
{hall not be allowed to contravene a Britiſh aCt of par- 
lament. "This propoſition can hardly be ſaid to be true, 
in a popular and vulgar ſenſe, and as I take it, is not true 
in apy {cnſe, in which it can be made ro bear upon the 
aſignees title to recover in this action. My laſt pro- 
poſition is, that upon a judgment recovered and exccuted, 
which for the ſake of the argument I ſuppoſe ought not 
to have been recovered, an a&ion for money had and re-_ 


ceived will not lie for any body, not even for the perſon 


again{t whom the Ds HIT has been fo unjuſtly re- 
covered, 

The reſult of the whole is, that upon this record it 
cannot be collected that the ailignees have any ground of 
action here or elſewhere againſt the defendants; at any 
rate this action will not Jie, and conſequently in my 
Opinion the judgment ought to be reverſed. But as the 
majority of tne judges are of a different opinion, the 
judgment of this court will be, that the judgment of the 
court of King's Bench be afirmed.— Judgment afiirmed. 
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-. Tre ſtat. 21 Fac. I. c. 19. Telating to ' xoperty by poſ- 
ſcion, makes the repitcd ownerſhiy, 2% * 4g) for the bw 
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bf creditors in general, the perſon's own miſbehavi6ur 
_ depriving them of the benefit of the conveyance, though 
made for good conlideration, and they are reduced to the 
ſame ſituation as other creditors. | 

A diſtinction is made between mortgages of real eſtates, 
I-aſchold intereſts, aid goods and other perional chattels : 


for in mortgages of real cſtates and chattels real, the non- 


d:livery of poſteflion does not amount to that ſpecies of 
fraud intended to be checked by the Ratute, as ſuch pro- 
periy is uſuaily mortgaged, the mortgagor remaining in 
pollefſion. Creditors. taerefore cannot be deceived and 
d&luded by the pofietion of propzrty of that nature; but 
where goods are pawned or mortgage, it 1s very different, 
becauſe poticfion and a power ol diipolal of ſuch pro- 
perty are the oily evidences of ownerſhip to which the 
creditor looks. 

And conſiſtently with this diftinQtion is the caſe of 
Stephens v. Sole, There Hillam Tappenden being in- 
debted to the plaintiff in 1,400 4 for ſecuring payment 
thereof mortgaged to the plaintitt ſome leaſehold eitates, 
wiarfs, and tarec hoys, but Kept poſſeſſron of the hays, and 
ſome time after became nk, The plaintift brought 
an ejetment, and got poileiiun of the leaſziold eſtate, 
but the afſignecs got the hoys. The leaſehold not being 
irfficient to pay the plaintiff his principal and intereſt, he 
brought a bill to forecloſe, and to compel the affignec 
to redecm the hoys, cr that they mig!:t be ſold to pay his 
demands, The affignees admittirig the leaſehold not 
ſufficient to pay the plaintiff, inivited on their right to the 
hoys under the ſtatute, the bankrupt having the poſſeFion, 
2nd aCting as owner thercof till declared bankrupt,. Lord 
Talbst decreed, tnat the plaintiif might be at liberty to 
come in under the commiltion for his deficiency ; diſ- 
milling the bill-ſo far as it required an account of the pro- 


tis of the hoys, which were ordered to be fold for the 


bznefit of the creditors in general, 
ws L 2 BY 
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Ch. VINL rr, So where IVillram Harveſt a trader, borrowed in Tune, 
LS 1732, from Benjamin and Joſeph Tomkins 1,500/. and as 
ny” * opal a ſecurity, conveyed.and aſſigned his dwelling-houſe and 
t Vezez 348. brew-houſe at King/ton, and all the coppers and utenfils 
| | In trade belonging thereto, by way of mortgage ſubje& to 
redemption. He atterwards took Fonathan Stephens into 
partnerſhip with him, and in lefs than a month after the 
partnerſhip, made a ſecond mortgage to Potter, in truſt 
for Stephens of his moiety, not only of the utenſils, but 
the ſtock in trade, debts, profits, &c. for ſecuring a ſum 
of money then lent him by Stephens, and any future ſums 
; | that ſhould be lent. In 1737, he made a third mortgage 
of the ſeventh part of his undivided moiety, of all the 
ſtock in trade, utenſils, _ due or to grow due, to | 
Sir James Reynell. In April, 1738, he made a fourth 
mortgage of the ſcventh part of his undivided moiety, with _ 
the ſame deſcription to Skip. In September, 1748, he 
made a hfth mortgage to Szephens, for fecuring to him 
| . the ſum of 2,000/. which Stephens had paid to one Burgh, 
; who had the original mortgage on the freehold eſtate, the 
F- | Teal premiſſes which were conveyed by way of leaſe to. 
Tomkins, having been mortgaged to Philip Stone, in 1725, 
_ and affigned to Burgh, who afſigned to Stephens upon be- 
ing paid the 2,000/, He afterwards made a fixth mort- 
gage to George Harv:/t his fon of the ſeventh part of his 
undivided moiety of the partnerſhip ſtock in trade, debts, 
utenſils and profits, in conſideration of a ſum of money 
Tent. The queſtion was, whether all, or any, or which 
of theſe mortgagees were intitled to reſort to the utenſils, 
&c. for ſatisfaction, or whether they muſt come under 
the commilſiion. | 
The Tou rt dec reed that theſe mor ta Ces could not pre- 
vail as ſpecitic liens and ſecuritics. T hat 1 as to the mort- 
gaces of lands and fixtures, they are not affeted by the 
at of parliament. But that the act of parliament affected 
the aſhznment to Potter as truſtee for Stephens, relating 
to any utentils not fixed to the freehold. $9 allo all the 
Os | four 
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four mortgages of the ſeventh part of his ſtock in trade, 
and they could only be confidercd as general creditors. 
Again in an action of trover brought by the ſher!# for 
' thecounty of Lancaſter againſt the defendants, who had 
' ſeized the goods in queſtion, which formerly belonged to 


one Hayes, after they had been taken in execution at the 


ſuit of a creditor in April, 1787, to whom the fheriff had 
paid the value. The defendants ſet up two anſwers, 
iſt, Anaſſignment dated 16th Augu/?, 1786, by Hayes, to 


two perſons for the benefit of ſuch of his creditors as 


would ſign a deed of compromiſe by a certain time, notice | 


whereof had been publiihed in the country papers. 'The 
anfwer given by the plaintiff to this was, that it was 
agreed that Hayes ſhould continue in poſſeſſion till ay, 
1787, and account for the profits in the mean time to the 
truſtecs, and he accordingly continued in the vilible poſ- 
ſcHon of the goods after the afſſigament, therefore it was 
iaid the transfer was void by the ſtat. 21 F. 1, To this 


the defendant replied, by ſhewing an undertaking by 


Hayes to account to thoſe truſtees for all the profits of 
the trade from the date of the affignment. The platntiff 
contended, that neither that undertaking nor the notice 
in the papers, was ſufficient to ſhew the change of 
property, and therefore the transfer was void by the 
aſgnors continuing in poſlefſion. The next Getence fet 


up by the defendant was a commiſſion of bankrupt taken 


out againſt Hayes in Fanuary, 1788, which was at the 
| tuit of the very perſons who were privy to the deed of 


aſignment, and who relied on that deed as an act of bank-._ 


ruptcy, under which commiſſion the two truſtees were 


choſen affignees. T'o this the piaintiff had urged, that the 


commiſſion of bankrupt ſuppoſing it had duly iflued, did 
not apply, becauſe from the ſeveral dates it appears that 
the relation did not take place to overhaul the execution, 
And ſecondly, That it was not competent to the perſons 
who had ſigned the deed of aflignment, and were priviesto 
the tranſaction, to ſet it up as an act of bankruptcy, 
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whatever any other creditor mi; 2ht do who was no party 
to it. 

The court after conſulting with all the Judges were 
unanimouſly of opinion, that unleſs poſſeflion accompa- 
nies and follows the deed, it 1s fraudulent and void, and 
they were alſo clearly of opinion, that the parties who 
were privies, and had afſented to the deed of afllignment, 
could not ſet it up as an act of bankruptcy, that the two 


_ defences were utterly inconfiſtent, firit relying on the 


aſlignment as a bod fide valid conveyance, and then in« 
ſiting on it as a fraud on the bankrupt laws, and an a& 
of bankruptcy, and they faid that Lord Aansfield had 
given it as his opinion in {Zooper v. Sm:th,. that thoſe who 
were privy to a concerted act of bankruptcy could not 


_ take advantage of .1t. 


| $o where on the 22d of November, -92, one Cameron 
was at Calcutta in the Eaſt Indies, as cet officer of the 
ſhip Princeſs Amelia, in the ſervice of the Eaft India com- 
pany, and a trader within the bankrupt laws; and being 


potictied of a ſum of 675 /. he applicd to F. Taylor, of 


that piace to receive the ſame, and to give him a bill of. 


 Exchanye for the amount upon his correſpondents in 


England, which Tay!/er agreed to do upon Cameron's per- 
mitting him to ſhip in his (Cameron's) name, and as his 
privilege ttx bates of piece-goods tae property of 7 ayir ; 
which Cameron agreed to do, Thereupon Taylor gave 
Cameron a bill of Exchange for 6757. thus: «© Dacca, 


_ 23d November, 1797. for 675 /. ſterling, twenty days | 


aftcr the fical adjuttment at the Eo/? India Houle, of the 
account, private trade of Mr. 7. Cameron, Chief officer oi 
the company's ſhip the Princeſs Amelia, in which are 
comprized fix bales of goods containing 395 pieces, tnc 
fame being d:livered in good condition, pleaſe to pay this 
my hrit bill of exchange {ſecond and third of the fame tenor 


and date not being paid) to the order of the ſaid F. Cr- 


meron, 4he ſum of 67 51. tterling value received, and place 
the ſame to the account as per advice; &c-" Addreſs :dto 
| wn 6 Dix 
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« Sir Henry Fletcher, Bart. Evan Law, Edward Golds Ch. VIII f. 116 
ing, Wiltam T azbr, Eſquires, Londoa,”? In purſuance of the were 
above agreement Taylor ſhipped tix bales of goods, his 
. property,on board the ſaid ſhip, in the name and as the pri- 
vilege of Cameron, Cameron, bya deed-poll under tis hand 
and ſeal, dated 22d November, 1793, alhgned to Taylor the 
ſaid fix bales, to hold the ſame and the produce thereof to 
Taybr, his executors, &c, to the uſeof Cameron, until the ac- 
ceptance of the {aid bill of exchange, and after the acceptance 
thereof th-n to tie uic of- Taylor, his executors, Zc, In 
the deed-poll there was a covenant on the part of Cameron, 
under the penalty of 800 /. to tranfport and convey the goods 
to Londsn on board tne ſhip the Princeſs Amelia, and there 
with all convenient ſpeed, after the arrival of the ſhip, to 
deliver the ſame into the company's warehoules, to be ſold 
at their ſale, at the riſk and on the. account cf T aylor. 
The aſſignment alſo contained a power of attorney from 
Cameron, authorizing Sir Henry Fletcher, &c. tor the ſole 
uſe and benefit of Taylor, to receive from the Eaſt India 
Company the money ariſing by the ſale of the fix bales, 
and to give receipts for the ſame as in ſuch caſes is uſual, 
The fix bales of goods arrived in England in the ſhip 
Princeſs Amelia, Crmaren during ſuch voyage being chief 
officer thereof, and were delivered into the Eft India 
company's warehouſe as part of the privilege of Cameron, 
and were fold as fuch in September and October, 1994, at 
the company's fales of private trade; they produccd the 
net ſum of 6541. 13s, 8d, which fum was placed to the 
credit of Cameron, and now remains in the hands of the 
company, The bill of exchange given by Taylor - for 
the purchaſe of the goods was duly accepted, and was 
 Indorſed aud paid away by F. Cameron to Mr. &. Came- 
ron, before the bankruptcy of the former ; but has been 
refuſed payment by the acceptor 1. Tayir, in conſe- 
quence of the proceeds of the goods not having been 
paid to him. Cameron became a bankrupt in November, 
1794 and on the 27th of that month a commiſſion of 
Z 4 bankrupt | 


er _ F W934  R— - 3 _ 2 E my . = 
o 5 Aus 25 => 6 =. x wa i Lo EE > 
. + LOEWS bead PA I CR 
Z . : —_ - i p g ” boys 7 , 
4 AT EF 4 «GE % %* —% 
b » 4 * 
wo > 25S: 57 
b _- . —_ : I rt ol - PI. - 


he” a4 
Let ; 
0 od 
A Fol > 
EU —— 


= > 
we 


NE IE 


wh 


EST IONS. > "Ip, 1 


"als. arr; 
ay 5 


. _ —— 0 —— : ” d _ n i a n , - _ 
_ "Y " i bent o 27 6 = «% S . 3s, DISC I Ty k 3; . CY y T > k - qT = "0; _— — HR a : F hs 7 07 B - 
Vert Foot 44 — Sc "2" <3. EE - 0 I 5 Sar nts BL-2 py Int Fr IA PS - IS. E "th: QI "- - wm _ > _y radia © I = F - i F.- 
why -: Set a> => CE : a <. <0" - ><. ©. af % AF 4 - 22-5 " LE \ - $2 4 2— x j " J * * - : ry ag 

3 Lo Eu Sage IRIS. - 4 gt EEO ANT oy, SOT SS - , 4 : SPE pe: ae... a * E fn 05D LEE > a 7 © '% $ , , . 

p F c a c e : EIEIES _ PY"IE os 6 RIS+ 4 KEATS 3. as #- ... Go E: c—_ PETIT. . - . nts XL. - © i = : 
T — as 4 4 p: at > 7 . on ”" _ Os "xx" Py. of : oy LAG —" Lo 4 nd te 
: abs.” y > - . RY v -2 [ | C «8 = £ F 27.5 i 2% "wt 2;- = 
2 9 9g, M, 2 £4. - 


s £15) amv es. 
: IT. AN 
<< RK; . 

& 4-5 


344 Aﬀſigniment of Property of which 


Ch. VIII. . 1r. bankrupt was duly ifſued againſt | him upon the petition 
SPI of 7. Cameron, who was a creditor of Cameron's to, the 
amount of 100/. before and at the time of his com. 
mitting the act of bankruptcy upon which the commiſſion 
was founded, and who continued ſo to be until the 
ſuing out of the commiſhion, T he plaintiffs were choſen 
aſignees. 17, Taylor applied, on the 5th of Fanuary, 
1795, at the proper office at the [n4:a Houſe for an ac- 
count of the fale of the goods, and claimed to teceive 
the ſame under the ſaid alignment and letter of attorney; 
but the meſſenger under the commiſſion of bankrupt 
againſt Cameron having in November, 1794, given notice 
to the Eaſt India company of ſuch bankruptcy, they re- 
fuſed to account and pay for the goods to /F. Tayur, 
TIF. Taylor could not have got the produce of the 
goods from the Ea? India company before January, 
1795; nor could any alteration have been made in the 
ſhip's books or at the [zdia Houſe before the bank- 
ruptcy, as to the name of the perſon on wioſe account 
the goods were ſhip9ed, received, warchouſed, and fold, . 
The Irdia company never pay tne produces of the #00ds 
which have been affigned without a power of attorney 
from the aſſignor, authoriſing the perſon ſo anpointed to 
receive the fame; and if the 'party aſſigning die or be- 
come bankrupt, the company do not afterwards pay t 
ſuch aflignee without being indemnified. "The officers 
of the Zaj? India company do, notwithitanding the pro- 
hibitory orders of the company, frequently ailign thc 
benefit of their privilege by aflignments fimilar to that 
made by the bankrupt in the preſent caſe, - "Theſe orders 
were read on the trial, intituled, «© The Indul»ence of 
« private Trade from the United Company of Merchants 
& of England trading to the Eaft Indies, to the Com- 
« manders and Officers of their freighted Ships,” which, 
after ſtating the tonnage and other privileges allowed to 
the officers of the /:dza ſhips, were to the effect follow- 
ing; © the aboye tonnage and other allowances are 10 be 

| | &« ſor 
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« for the proper uſe and account of the aforeſaid perſons, Ch. VIII, Cf. 17. 
«K and they are not on any conſideration allowed to dif- erm 
« poſe of their own, or make uſe of the privilege of any 
« other perſon whatſoever, unleſs the court ſhall at any 
« time think proper to diſpenſe with the ſame. The 
« commanders and officers ſhall be at liberty to pay any 
« part of the produce of their outward-bound adventure. 
« into the company's. caſh in /zd:a, for which they ſhall 
« have certificates granted to them on the Court of Di- 
« rectors, at the uiual rates of exchange, not exceeding 
« 5,000), ſterling during the courſe of the voyage, to be 
« divided among them in the ſame proportions as are now 
« ſettled in reſpect to their private trade outwards,” _ 
Lord Kenyon, Chief Juſtice.-—The caſcs cited and relied - 
upon by the defendant will not be ſhaken by a deciſion 
again{t him in this caſe, "There 1s no doubt but that ſhips 
at ſea may be transferred by the delivery of the grand bill 
of ſale, or that goods at ſea may be aſſigned by a delivery 
of the bill of lading. The cales, in which it has been. 
holden that the perſonal chattels of the wife may be ſet- 
tled in truſtees, will alſo remain in force, How, the 
queſtion as to this laſt claſs of cafes would be now deter- 
mined, if it were res antegra, I will not prefume to ſay: 
| lament that it ever was decided, that the poſleſſion and 
apparent ownerſhip of perſonal property may be in one 
perſon, and the title to it in another: for I think it would 
have been better for the public if the poſleſion of ſuch 
property {except in the caſe of factors) were to carry the 
title with it. "The cafe of real property is in a different 
ituation z no purchaſer is ſatisfied with the mere poſleſ- 
lion of an eſtate; before he purchaſes he calls for the 
title deeds and examines whether or not the poſleſlor 
be entitled to the eſtate. Bur the poſlefſion of perſonal 
property 1s generally the title on which the world relies. 
The ftatute of Zames, on which the preſent queſtion 
ariſes, appears to me to be a wiſe regulation. It was 
pal when the commercaal intereſts of this country were 
| extremely 
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Ch. VHI. f. x1, Extremely well underſtood, and in a reign when as many 
L—y— wile proviſions were made for regulating both the in- 


ternal and external trade of the country as were ever 
made in any equal number of years. And in my opimon 
every act of parliament that tens to prevent fraud ought 


to receive an extenſive conſtruction, and not to be frit- 
tered away, Now let us ſee what this caſe is ; Cameren, 


who was the firſt mate of an Eaft India ſhip, hed by the 
indulgence of the Ea? India company the privilege of 
fending goods in their ſhip to a certain amount ; by the 
private regulations of the Faft India company theſe pri- 


vileges are only to be for the proper uſe of the reſpec. 


tive officers, and never to be diſpoſed of unlefs the com- 
pany give ſpecial leave for that purpoſe; it appears alſ» 
that Taylor ſhipped theſe goods in Cameron's name and as 


- his privilege ; that they were entered in the ZEaft India 


company's books as Cameron's and fold as his; it further 
appears, that Tay/or never could have got poſleffion of 


theſe goods until Faxuary, 1795, and that no alteration 


as to the name of the owner of the goods could have 
been made either in the ſhip's books or at the [nd 


Houſe before Cameron's bankruptcy, Now in this caſe 
there were no documents which Tay/or could have car- 


ried to market for the .purpoſe of transferring this pro- 


Pperty, as in the caſe of bills of Jading : but the actual 
Property was in Gameron, one of the officers on board this 
ſhip; and all the evidence of titl2, on examining the 
company's books, ſhewed that the property was in Game- 
ron. And the queſtion now is, whether or not this be 
'2 caſe within the ſtatute 21 Fac. 1. c. 20? If it be not; 


I really do not know what caſe does come within 1t. 


That Gatute meant that creditors ſhowld not be deluded 
by falle appearances. In this caſe falſe a>pearances were 


held out to Cameron's creditors ; if they had made any 
enquirics at the ſhip reſpecting the title to theſe goods, it 
would there have appeared that. they were entered as 


part of Cameron's privilege and in his Name 3 if applica- 
tion 


the Bankrupt is reputed Ownrr. 


tion had been made to the Eaſt India company, they Ch. VHLf. xr; 


would have been informed that the goods were Cameron's, 
þccauſe no other perſon had a right to put goods on 
board under the head of Cameron's privilege; if they had 
enquired at the time of the fale,*the anſwer would til 
have been the ſame, Suppoſe Cameron had been deſirous 
of raiſing money on the credit of theſe goods, the perſon 
advancing the money would reaſonably have concluded, 
that they were the property of Cameron, becauſe they 
were entered in his name. In ſhort, in whatever light 
this is conſidered, the whole is deluſion, The parties 
examining into Cameron's right, could only have .con- 
cluded that the goods were his property : whereas if the 
defendant's argument were to prevail, thoſe who truſted 
to theſe appearances would be deluded, by finding that 
another perſon was the owner by means of a ſecret tranſ» 
ation between Cameron and Taylor, "Then it was ſaid 
that all this tranſation was fair ; as between Taylor and 
Cameron, it may be {q; but as between Cameron and his 


creditors, It 1s not fair, but deluſion. Theretfere it ap- 


pears to me, that Gameron had the poſleſfion, order and 
dipolition of theſe goods, within the meaning of the ſta- 
tute, and within the cafe of Ryall v, Row!es, in which it 
was decided, that choſes in ation were goods and chattels 
within that act. If we were to give "effect to Taylor's 
demand in thjs caſe, we ſhould defeat all the proviſions: 
of this act of parhament, which ought rather 'to be exe 
tended in its conſtruction than controlled. 

Ajbhurjt, J.— This caſe appears to me to come FR 
rectly within the words and meaning of the ftatute of 
fames, the object of which was to prevent perſons in 
trade obtaining falſe. credit by the poſleſſion and apparent 
ownerthip of goods nat their own, and thereby deluding 


their creditors, Under theſe circumftances any perſon 


would have advanced money ta Gameron on the credit of 


thee goods, he being the oftenfible owner of them, 


This js a yery beneficial act of parliament ;. and though 


individuals 


34S 
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thoſe who may be ſuppoſed to have given him credit. 
Now this caſe comes both within the words and meaning 


. of Cameron's creditors. "Then it was argued, that the 


AT] 4 action 


Aſigiment of Property of which 


individuals may in ſome initances ſuffer by it, the benefit 
which the public derive from it infinitely outweighs ſuch 
private inconVenience 

Greſe, J.—lIt 1s day unfortunate when the goods 
of one perſon are taken. to pay the debt of another. By 
this act of parliament, 1f a trader has in his poſiefion the 
goods of another perion with the conſent of that other, 
and has the order and diſpotition of them, and the trader 
becomes a bankrupt, his commiſſioners may diſpoſe of 
them for the beacht of his creditors. But this att was 
paſted in order to prevent a trader's obtaining a falſe and 
deluftve credit by the poſleffion of the goods of another ; 
and if by having ſuch pofiefion the trader gain a falſe 
credit, the goods are to be diſtributed under this a to 


of this a&t of parliament, Cameron was the reputed owner 
of the goods, otherwiſe they could not have been brought 
to England in this manner, for they were brought here as 
a part of his privilege; he had the order and diſpoittion 
of them ; they were carried to the E2f India company's 
warehouſe, and entered in their books as his property, 
and fold as his, no notice having beea given to any perfoi 
before the bankruptcy that tie goods were not the pro- 
perty of Cameron; and the queition is, if he 1s entiticd to 
the produce of them? Under this aft of parliament the 
commilioners are entitled to diipoſe of it for the benefit 


money in the £a/l rata company's hands was not the 
ſpecies of property that this ftatute had in view : but it 
4s a chole in action, and it was determined in Ryall v, 
 Rowles, that a choſe in action is within 1 the proviſions of 
the act; - 
Lawrence, J.—It ſeems to me that tne afſignecs are 
entitled to recover the produce of theſe goods on this 
.ground, that Taylor cannot have a better title than he. 

would have,, it the colgur which was givea to this tranl- 
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zHion'were true. Now ſuppoſing theſe 'really had been cy. v11L.C 11, 
the goods of Cameron, and he had agreed to afſign them _— 
t Taylor on. their arrival here, and on Taylor's accepting 
z bill of exchange ; on the arrival of the goods, and ac- 
ceptance of the bill by Taylor, Cameron ſhould have tranſ- 
ferred them to Toylor or his aſſignee ; after tuch transfer, 
Taylor or his agents ſhould either bave taken actual poſ= 
ſeſſion of the goods, or given notice that they were his 
property; otherwite he enabled Cameron to have the ap= 
yarent ownerſhip of the goods, When theſe goods were 
fold at the £aft India company's ſale, the money was 
ccceived by the company to the uſe of Camercn, in which 
caſe, according to Ryall v. Rawls, in order to aftign a. 
choſe in ation, ſo as to take the caſe out of the ſtatute, 
notice ſhould have been given to the Zaf? [nd:a com- 
pany. But no ſuch notice was given, and for want of 
it Tay/oy gave Cameron an opportunity of defrauding ether 
perſons by the oftenitble owner{hip of the goods. It wes 
fid indzed that, even it notice had been viven, the Eaſt 
India company would not have fujtered any alteration 
to be made jn their books before Cameron became a 
bankrupt: but that is immateiial as far as reſpects thts 
ale; notice might have been given notwithſtanding, and 
tie erect of 1t would have been to prevent any perſons 
who enquired at the Zaf? Tudia Houle into the title of 
theſe goods being defrauded, becauſe there they would 
have been informed that the goods were not the property 
of Cameron, though they were entered as his 1n their 
books, Such notice therefore might have prevented the 
very fraud againſt which the act of pariiament intended 
to guard, But two caſes have been much rclied on, 
Calling v. Forbes, and Faikener v. Caje, With regard 
tw the former I was by no means ſatized with the deci- 
Lon ; it Bruck me, that when the timber was delivered to 
the officers of government it Kent's name, and for bis 
uſe, he had. the poſſefion, and order and diſpoſition of it : 
but the court proceeded on this ground, that the bank- 
| rupt 


-I3®--- afignment of Property of which 


Ch. VIII. f. rt, Tupt had only the poſſeſſion of the goods for a ſpecial 
Acne rmned purpoſe, and had not the order and diſpolition of them, 
| But thar is not the caſe here; it is not pretended that 
Cameren had not the order and diſpoſition as we!l as the 
polleſſion of theſe goods. And as to Fatkener v. Cafe, it 
was Clear that the policy was not in the bankrupt's poſ. 
ſeſſion, for he had pawned it to the broker ; and therefore 
that was not a caſe within the {ſtatute 21 Fac. 1. $ 
that neither of thoſe two caſes militates againſt our deci. 
fion in this caſe, — Po/tea to the plaintiffs. 
x Atlc. 176. But if the property cannot be delivered at the time F 
| the contract, it vill be ſuſkcient 1f the documents and 
muniments are deliver2d, in order to enable the party to 
reduce the property into poſſefon. 
i As where Roger [/ultams and his partner Feremich 
Heathcote. Wilder gave z bond ts the defendant Eirerbrote for 1,200!, 
x Atk. 160. © 
and on the ſame day executed a deed of athgnment, by 
which it was agreed, if defauit ſhould be made in pay- 
ment of the money advanced by {zathcote, Filliams 
and I/ilder ſhould make over to tie defendant Feathcote 
. or order, the goods in the two ſhips Samuel and Mills, 
and Anne Bullander, together with the bills of Jlading, 
which might be the proceed of the returns of the faid 
$,00d9s and: cargo for any port in England, and that ſhould 
be conſigned to /7iloms and Wider, and that they thould 
put Heathouts'| in poſieffion thereof. * And they alſo cove- | 
nanted, ihat after receiving advice from beyond fea of any 
goods, that they would acquaint the defendant FHeathcute 
with it, and 1impower hira to diſpoſe of the ſame, and keep 
the money ariling from them in fatisfaction of his bond, 
Williams &id accordingly affign over to the defendant 
Fleathcote thirtcen bills of lading, and ſeveral policies of 
inſurance containing the goods in the ſhip Samucl and 
itolly, as a collateral ſecurity ſor the ſum of 1,200 4. the 
latter were endorſed to the defendant Heathcote, but the 
fermer were not. OE 


S | | At 


the Bankrupt is reputed Owner. 


Williams became a bankrupr, and a queſtion aroſe 
whcther this aſſignment would bind we creditors under 
| the commiſſion. 

Lord Hardwicke held, that this, upon the whole, is not 
within the meaning of the act of parliament of the 

21 Fac. I. 
| $6, where the beſt cehvery | is given that the-nature of 
the property will admit, it is not within the atute. 


The ſheriff of the county of Leice/{er having taken in 


execution at the ſuit of the Oakham canal company, the 
goods of the bankrupt, this action was brought by his a(- 
ſignees, in order to try, amongſt other things, whether abill 
of ſale given by Langw/th the bankrupt to the Oatham 


canal company was in itſelf an act of bankruptcy. At the 


alizes it was referred to arbitration, and the arbitrator 
being defirous that his opinion on this point of law might 
be ſubmitted to the reviſion of the court of King's Bench, 
in caſe either of the parties ſhould be diſſatisfied with his 
judzment, ſtated at length in his award the facts as they 
appezred to him upon examination, with the grounds*of 
his judgment thereon. He ftated that the Oa+tam canal 
company had advanced to Langwith, who was employed 
by them as an engineer, the ſum of 5,215/1, 0s. 9d. and 


tnat the. work done by him at that time amounted to. 
1,940/, 4s. I d. that Langwith had beſides expended in. 


articles for the uſe of the canal, and which were then 
lying upon the banks of it, 1,566, 4 s. that at this period. 
he applied to the company to advance him 600 /. more, in 


order to pay his creditors in York/brre and Lincolnſhire, 


the full amount of their debts, upon which, as he was con- 


liderably in arrear to them, they required ſorne ſecurity 


from him for the money which he owed to them, 2tid ac- 


35r 
| At the time of theſe tranſactions between 7//llrams Ch. VINL f. x. 
"i Heathcote, the ſhip. was at ſea on a voyage to Guinea. Does 


Manton vs 


Moore. 


7 Term» Rep. $7, 


cordingly a bill of ſale of part of his eftects was executed: | 


and delivered to them by the delivery of one copper half-. 


penny on the 24ta of QOeber, 1794: But this bill of ſale 


extended 
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Aſſigitient of Property of whith 


extended only to.ſuch parts of his effects as were bougje 


NY with their money, and were then lying on the banks 


the canal, which were their premifles, 'T hat the company 
meaning to continue him as their engineer, took ng _ 
poſſeflion of thoſe effe&ts by ſeizing thear until the 
19th of January, 1795, when, diflatisfied with his condug, 
they removed him as their engineer, and ſeized the ettedts, 
after which he was declared a bankrupt upon another 
diſtinct ground. 


'The bill of fale referred to, after recking that by cer. 


| tain articles of agreement, dated the 23d ay, 1794, be- 


tween Langwith and the Oa#ham canal company, the 
former had covenanted and agreed with the company tg 


_ erect 19 locks upon the canal in manner therein men- 


tioned, and - that by certain other articles of the 24th cf 


the ſame month he had covenanted with the company t9 


erect certain bridges over the cana), and that the company, 


in order to enable him to carry on and expedite the faid 


works, had advanced conſiderable ſums to him on ac- 
count, and that Langwith had made bricks and purchaſ:d 
timber, lime, ſand, and other materials, for the uſe of 
the cana), which were depoſited on the line thereof and 
contiguous thereto, and that he was defirous to ſecure 


to the company the ſums which they had ſo advanecd to 


him on account, he therefore, in conſideration of the 
premiſes and of 5 5. bargained, fold, and affigned to them, 
all and every, the bricks, clay, timber, lime, ſand, and 
other materials whatſoever, purchaſed and provided byhim 
for the purpoſe of making and completing the faid locks 
and bridges upon the canal, and then lying and being 
upon the line thereof contiguous thereto, or elſewhere, 
and he thereby put the corapany into the aCtual poflefſion 
thereof, by delivering to them oye copper halfpenny, 1n 
the lieu and name of poſſeſſion and ſecurity of all the fail 
materials, &c. And for better ſecurity of the ſame he gave 
a warrant of attorney to confeſs judgment, dated the 24th 
Oeber, 1794. The arbitrator was of opinion that a bill 


J '0f 


the Bankrupt is reputed Owner. 


of ſale, extending only to a part of the effeCts of a trader, Ch. VIII. f. 1. 
was no act of bankruptcy, unleſs it were done in Con- Vo 


temp!ation of 'bankruptcy, and that fo far from that being 
the caſe here, it appeared to him that this ſecurity was 
given by Langwith to the creditors, under an expeCtation 
that they would advance him 600/. more in order to ena- 
ble him to pay other creditors, and that in point of fact 
the company did advance part of the ſum to him ſubſe- 


quent to the bill of fale. He conſidered that Langwith 


could not derive any falſe credit by theſe goods remaining 
where they were, becauſe from their ſituation they might 


naturally be ſuppoſed to belong to the canal company, or 


if they could be ſuppoſed to belong to Langw:th, it mu 
be in his capacity of agent to the company, and to be 
applied to their uſe. And that according to the doctrine 
laid down, in Edwards v. Harben, it was conſiſtent with 
the av Fo of the parties that poſſeſſion ſhould not be 
delivered in any other way, it being the manifelt inten= 
tion of the deed that Langwith ſhould continue in the ex- 
ecution of his contraCt with the company if he conducted 
himſclf properly, and therefore it would have Cefeated 
ſuck intention, if they had feized upon the goods and 
fold them. That the deed was only intended as a ſecurity 
for the due execution of his contract, and that in point of 


fact the goods might be faid to be in the poſleflian of the | 


_ company, becauſe they were ſtated by the decd to be de- 
polited on the bounds of the canal which were their pre= 
miſſes. For all which reaſons the arbitrator adjudged 
that the bill of ſale was no a& of bankruptcy. 

Upon a rule to ſhew cauſe why the award ſhould not be 
ſt alide, Lord Kenyon, Chief Juſtice, ſaid it has been pro- 
perly admitted, that if ſuch a poſſeſſion of the goods, as 
the nature of the caſe would permit, was taken by the 
canal company at the time when the bill of ſale was exe- 
cuted, there is an end of the queſtion. Then it be- 
comes neceſſary to conſider what was the ſituations of theſe 
parties, The canal company, who Were carrying on great 

Vou, I, A a works, 


353 


CI 


—__ Fs a Rs oa rn? >. _ . —_ , 8 TS 
| Fi __ ” ; _— RY 
. : # , £ k X * a" py ty- 7 -x* SR 7 "2 —_— "4 
Fu "2. £- - £ 5 ” "Ha R Fw.” Pc RIES HT OY Bo D < ” $'S » _ 
A ws Ss "+ OC qe —_ < 2g as > LRU. CEE 25 o -— ur < C vat E* us 3". 4 WR, Io. p. ww HR -7 4 
N IM Es ad = a Ho 2 > »—* aw _e_-* KA > ON > Lo 4R- l Ra ns Co $* | , IL je by : bh | 
* = « #5 IS 34 , Y Ye in o rw bn G y : - : . w F a 
» 44 ee _ oy oy " 2 SY X 


rg 
, 
WB 
C-? 
b 
bh 
We 
1 
, 


T- "a 4 _ T N— L - T- 3 
- uh -» bf gt 
| ac Re; wo tn 095 2m, $5» 
M2 Ws IS ; . 
7 ' 4%. ys; 6 


202 


© 4 #32 + 


354 


Aſſignment of Property of which 


Ch. VIIL f. 11, works, had employed an engineer, aad had advanced money 


nnymmes 


to him, with which he had procured the goods in queſtion, 
and depoſiced them on the baaks of their cana], fit for the 


purpoſe of being there uſed, theſe materials were of great 
- bulk, an1 this engineer ſo being in arrear,to the come 
pany, execu'ed to them a bill of ſale of theſe goods then 


lying on the ba:iks of their canal which were their pro- 
perty. In caſes of this kind, the quet1-n whether the 
at bz or be not frau'ul-nt dep :nds on another qu {tion: 
whecher tae goous be or be no: delivered with the inſtru- . 
ment that prof.ſſes to convey them. A conveyance of _ 
goods without deed is fraudulent unleſs poſſeſſion of the 
go ds be given, it it be by deed, it 1s fraudulent and an ac 
of bankxruptcy. But in this caſe no other poſſeſſion couid 
have been given. Whea the bill of ſale was executed the 
g9ods remained on the premiſes of the canal company, to 
waom the Les ATED was made. Jt has been admitted 
11 many Caius, the it there nced not be a tran{inutation from 


hand to hand. Vyhere goods are in a warehcuſe, the 


deiivery of the key of the warehouſe has been held ſul- 
cient and yet ſuch a conveyance may be as ſecret as the 
preſent, It is ſtated in the award that Langwith could 
not derive any-falle credit from the ſuppoſed potlefſion of 
theſe goods, becauſe they appeared, from the ſituation 1n 
which they were placed, to belong to the company on 
whoſe ground they were lying. Thus, not knowing 
what other dzlivery of the goods there could have been, 
I am bound to ſay, that the. poſſeſſion depended on the 
property of the goods. "This appears to have been a fair 
tranſaction, the goods were bought with the money of the 
company, and were intended for their uſe. This 1s not 
like TwW:nes's caſe, that was a caſe of great fraud, I am 
therefore of opinion that the honeſty of the caſe falls in 
with the law of the caſe, and that the deciſion of the at» 
bitrator was perfely right, 

 Ahbhburſt, Juſtice. —T' he only queſtionis, whether pofleſ- 
lion of the goods were or were not given to the canal com- 


pany 


the Bankrupt is reputed Owner, 


pany when the bill of fale was made, and I think it was. 
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The goods were before lying on the premifles of the com- Wm 


pany, and there could have been no other delivery of the 
goods ; it would have been abſurd to have removed the 
goods from the place where they were lying, fince they muſt 
have been afterwards brought back to the very ſame ſpot 
in order to be uſed, {Y 

Greſe, Juſtice. —TIt has been contended that this deed 
was an act of bankruptcy, on the ground that it was frau- 
dulent. But it was not fraudulent as far as it reſpected 
Langwith's other creditors ; it was for their benefit ; for 
the canal company, in conſideration of the bill of ſale, were 


to advance to him more money in order to enable him to | 


pay his other creditors and to carry on his buſineſs. Nor 
was the deed fraudulent as far as reſpected the canal com- 
pany. Then it was faid that the tranſaction was fraudu- 
| lent, becauſe the poſſeſſion of the goods was not changed, 
and Twine's caſe was cited to prove it, but the circum=- 
ſtances of that caſe differ from thoſe in the preſent ; and 
it muſt be remembered, that in that caſe the not transfer- 


rinz the poſſeſſion was only faid to be a badge of fraud, and 


not neceſſarily fraudulent in itſelf, "Then we muſt take 
all the circumſtances of the caſe into conſideration, and 
ſee whether it be or be not fraudulent ; but I am of opi- 
nion that the queſtion of fraud was for the conſideration 


of the jury, and the duty of the jury in this caſe devolved _ 
upon the arbitrator, who has determined that there was 


no fraud in the caſe, I agree with the determination in 
Edwards v, Harben, though even there the caſe of Buck- 


nal v, Royſton, was nicationes by Mr. Juſtice Buller, in 


which it was held that the want of poſſeſſion did not make 
the bill of ſale fraudulent, it being conſiſtent with the 
deed, But in this caſe I think the poſſeſſion of the goods 
was delivered to the company, as far as poſlefſion under 
theſe circumſtances could be given, and that there was 

no fraud in the tranſaction. 
Lawrence, Juſtice, —Twine's caſe, on the authority of 
Which it has been contended that tHis deed was fraudulent, 
| | Aa2 | is 
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Aﬀignment of Property of which 


is very diſtinguiſhable from the preſent. There the 
debtor, in order to defeat an execution ſued out by one of 
his creditors, executed a bill of fale of ſome goods to ano. 
ther, and the vendor though a creditor ſuffered him to con- 


tinue in puſleſfion of the goods ; he appeared to the world 


and acted as owner of the goods, and indeed fold ſome 
of them afterwards, though the profeſſed objeCt of the 
bill of ſale was to make an abſolute transfer of the goods 
to the vendee, But it has been faid, that in this cafe the 
bankrupt muſt be conſidered by the world as the owner 
of theſe goods after the bill of ſale, becauſe the goods re- 
mained where they were before, and no pofleſſion of the 
goods was delivercd to the canal company. I agree that if 
the poſſeſſion of the goods by the company did not accom- 
pany the bill of ſale, this would have fallen within thoſe 
caſes where the want of poileſlion was deemed a badge 


_ of fraud ; but what was the poſſeſſion of the bankrupt him- 


felf before the bill of fale ? "The goods were then appa- 
rently in the poſſeſſion of the company, becauſe they were 
lying on their banks; the bankrupt had no pofleſſion of 
the goods, otherwiſe than becauſe he had the property in 
them; but when he transferred that property to the com- 
pany, he had referred the poſſeſſion to the company, who 


had the property, and in whom the ſole polfleſon appa- 


Ex parte 
Matthews. 


2 Vez. 272e 


By the 26 G. Jo» 
c. 60. f. 17. bill 
of ſal-muRſ recite 


the certificate 


of the regiſtry 


the bill of ſale 
is only intended 
as a ſecurity for 


money lents Rolleften v. Hibbert. 4 Term, Rep. 406, 


rently was before, and conſequently no falſe credit in the 
bankrupt was held out to the world, I am therefore of opi- 
nion that this deed was not fraudulent.—Rule diſcharged, 

And it has been determined that a mortgage of a ſhip 
at ſea, it the mortgagee takes all methods in his power to 
get polleſion, ſuch as a bill of fale, &c, will be valid, 


notwithſtanding the ftatute 21 Fac. 1. for otherwiſe no 


ſecurity could be made of a ſhip at fea, But if the cre- 


 ditor was to ſuffer the ſhip to come back and go upon 
_ another voyage, the cafz would be very different, For 


the delivering of the gar bill of ſale will not be ſuff- 


cient, if there is an opportunity of _ actual Sus 
ſeſhon, 


Thus 


the Bankrupt is reputed Owner. 


'Thus, where it appeared that /Yaitr Phyne the bank=- Ch. VIIL C. 11. 


rupt, was owner of nineteen thirty-two parts of a ſhip 
called the Friend/hip, and that by an indeature made on 
the 4th Fuly 1777, between the ſaid JYaiter Phyne on 


the one part, and John and Bartlett Gurn:y, bankers, of 


the other part, reciting that the {aid F;hn and Fa» tlett 
Gurney had, on the date thereof, paid and lent unto Halter 
Phyne 4001. on bottomrece, to be paid by the ſaid JYater 
Phyne, his executors, &c. within ſix months after notice 
ſhould be given to him by them in writing, but ſuch no- 
tice not to be given till 11x months afier tae date of the 
faid indenture (unleſs a total lois by peri.s of the fea, ene- 


mies, pirates, or fire ſhould happen.) The premium and 


intereſt were 25/7, | 
It was agteed, that in caſe: of default of payment, it 
ſhould be lawful for 7chn and Bartlett Gurney to diſpoſe 


of the ſhip without interruption; and in caſe a total loſs 


ſhould happen before the {1x months expired, then no 
payment to be demanded by obn and Bartlett Gurney 
but the premium ſhould be paid to the date of the loſs. 
At the time of the execution of the indenture, the ſhip 
was at Yarmouth, and the grand bill of fale was delivered 
to the defendants. JYalter Phyne and the other part- 
owners had the management, and appeared and aCted ag 
the viſible owners from the time of the aſhgnment 1]. tne 
bankruptcy of /Yalter Phyne. | 


The queſtion was, whether John and Bartlett Gurney | 


were intitled to retain ſo n.uch of I/aiter Phyne's thare 
of the inoney ariſing from the tale of the thip, as wil be 


ſulicient to Sicharrs the interc{t and principal due on the 


alignment againſt the afligi-es of JYalter Phyne, 


Lord Mansfield ſaid, that it had been determined that 


the mortgage of a ſhip at ſea, is not within the ſtatute 
where the orand bill of ſale is delivercd to the mortgagee. 
But that Gu, caſe of Stephens v. Sel is a very ſtrong caſe, 
and the court were bound by it. That he at firſt doubted 
whether the delivery of the grand bill of ſale by Walter 
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Ch. VILLE 12, Phyne would not diſtinguiſh it from Stephens v. Sole; but 
Math Par that 1t appears there was a grand bill of ſale in that caſe, 
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which was delivered to the mortgagee, though the mort- 
gagor kept poſſeſſion of the hoy. And therefare that the 
def:ndant was not intitled to retain againſt the afſignees, 
In an ation of trover for the ſhip Mercury tried at 
Guildhall, before Grofſe, J. a verdict was found for 
the plaintiff, ſubject to the opinion of the court on a caſe 
in ſubſtance as follows : By indenture, dated 16th arch, 

1785, Brawn bargained and fold the ſhip then at ſea, and 
_ affigned the grand bill of ſale thereof to the plaintiff for 
ſecuring the ſum of 2,000/. already advanced by the 
plaintiff, and for ſecuring ſuch further ſums as the plain- 
tiff ſhould advance, ſubject to a proviſo or condition 
therein contained, for red-mption on payment by Burn, 
on demand by the plaintiff of the money then advanced, 
. or which ſhoutd thereatter be advanced, together with 
lawful intereſt, "The indenture alſo contained a covenant 
_ that Burn ſhould immediately, after the execution thereof, 
cauſe the ſhip to be inſured, and pay the premium, &c, 
and it was thereby agreed, that until default in payment 
ſhould be made, it thould be lawful for Burn to hold the 
ſhip, and take the profits for his own ufe and benefit. It 
_ alſo appeared, that the grand bill of ſale was delivered to 
the plaintiff on the execution of the ſaid deed. On the 
23d March, 1785, inſurance was made by Burn on the 
ſhip at and from Shields to Famaica, and back again to 
London, And on the 26th ay, 1785, the following 
memorandum was made on the back of the policy, and 
ſigned by all the underwriters. That whereas the within 
ſhip, having been ſold to Charles Atkinſon (the plaintift), 
we the inſurers on this policy do hereby conſent and 
agree, that he ſhall be entitled to this inſurance, the ſhip 
having become his property, On the 12th Augu/t, 1785, 
Burn Heckine a bankrupt. In September, 1785, the ſhip 
arrived in England, and the plaintiff immediately toox 
poſſcſſion of her, No ava demard of the money le- 
Curgy 


the Bankrupt is reputed Owner. 


own ule. | | 
Aſhhurft, J.—The only doubt that can be made ariſes 
from the ſtatute 21 Fac. 1. but conſidering the whole of 


this caſe and the nature of the property, that ſtatute will 


not be found to apply to it. The object of the ſtatute 
was to ouard againſt fraudulent ſales, wich were intend- 
ed to give the trader a fictitious credit, and to enable him 
to commit a fraud on the , enerality of his creditors. But 
conſidering the nature of this property, it is not liable to 
that objection, nor is it within the miſchief intended to 
be remedied by the aft. A mortgage of a ſhip at ſea, is 
very frequently made, 15 univerfally recognized, and 
ought to be engotraged for the benefit' of trade. But 


from the nature of it, no «Ctual delivery of the thing 


ſelf can be made at the time of the mortgage, and there- 
fore. a delivery of the grand biil of ſale has always been 
h:1d ſufficient to transfer the property. A mortgage of 
a veſſel at ſea is not like a mortgage of other ipecies, of 
property, it is warrant<d by the common courſe of trade, 


and the aCt of parliament did not inten to prevent ſuch 


conveyances. Then it is faid, that a demand ought to 


have been made, but it appears that the aiſipnce- had | 


taken the ſhip out of the poſſetlion of the plaintiff, and 


fold her, therefore, by their own aCt, they had ade a 


cemand unneceflary, and the money was not paid when 

the ation was brought, 
Buller, J.—As to the objection of form, this is nat 

unlike the caſe put in Co. Lit. j. 71. where it 1s aid, that 


if a man lends theep to another ra depaſture and he de-/ 


{troy them, the lender may maintain treſpats againſt the 
other, without making any demand of th: ineep, becauſe 
no demand is n-c2flury where the thing is deſtroyed, 
Now here t!.e a/ignees had fold the ih.p, and fo no de- 


mand was neceiury, The property of the ſhip by the. 
Aa 4 ;- lh 


%. 


59 
cared by the aſſignment was proved to be made before Ch, VIII. f. 11. 
the poſleffion of the ſhip was taken.  T he defendants, wm md 
who are affignees of Burn, converted the ſhip to their | 
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Coutts, Amoler, 
6:2. ex parte 
Standgruome 


V ez, June 163» 


| the ſhip itſelf, it is the only delivery which the ſubje& 


to the world in this cafe, the plaintiff took poſſeflion of 


failure of the- payment at fix or twelve months, for then 


amounts to nothing. Therefore it has been invariably 
. held, that the delivery of the grand bill of fale is a delt- 
very of the ſhip itſelf. I hen are there any falſe colours 


Judgment. —Pg/tea to the plaintif, 


Aſſignment of Property of which 


_ bill of ſale was. veſted in the plaintiif, and whenever that 
is deftroycc, trover willlie for it without any regard to 
the proviſo or a demand of the money. Then on the gene- 
ral queſtion, whether this conveyance is void under either 
of the ſtatutes of James the Firſt, or E/izabeth, it has been 
eſtabliſhed by a variety of caſes, beginning with that of 
Ryall v. Rolle, that if a ſhip be fold whilſt at ſea, the 
delivery of the grand bill of ſale amounts to a delivery of 


matter is cap-ble of, "The bill of fale is the only 
muaiment of the property, by the vendees taking that, 
he prevents the vendor from defrauding others. Then 
how can it be ſaid, that any falſe colours were held out 


the ſhip the firlt moment ſhe arrived in port. And as to 
the agreement itlelf there 1s no objetion to it, 1 con- 
ſtrue, it differently from the d- f-ndants counſel, it is 
more in favour of the creditor than that of the debtor, 
for the money is payable on demand, which is ſtronger 
than if the ſhip had been agreed to. be delivered on 


no demand could have been made till that time, to entitle 
the plaintiff to maintain his actions, 

Groſe, J.— There is a great difference between a ſale 
of a thip and of other goous. A perſon by being in 
polieifion of a ſhip, does not thereby acquire any credit, 
becauſe whoever is requeſted to advance money thereon, 
will require to be ſhewn how the other is owner, and if 
he has no bill of fale to produce, his poſſeſſion alone 


held out in this caſe ? The plaintiff took poſlefſion of the 
ſhip, the firſt moment that he could, therefore this con- 
veyance is not within either the ſtatutes of Zlizabeth or 
of James the fitit, conſequently the plaintift is entitled ta 


V | li 


the Bankrupt 1s reputed Owner, on. 


If a ſhip is in a foreign port, and known to be ſo by Ch. VIII C. r1, 
the mortgagee, It is not neceſſary for him to take poleſ- by ep: areas 
ſon until her arrival in Great Britain, for where, .by in- Batſon, 8th 
denture 20th of Augu/f?, 1783, Gooch and. Cotton affigned Avgvfts 1797» 
to Lindegren and Grill, amongſt others, the ſhip in 
queſtion, called the Nautilus, ſubject to a proviſo for 
redemption on payment of the mon2y due from Gooch and 
Citton to them. 

On the 31ſt of March, 1783, there was due and 
owing from Gooch and Cotton to Lindegren and Grill 
12808 1. 45. 2d. Batſon and Stephenſon, the petitioners, 
lent Lindegren and Grill 20,000 /, 

By leaſe and releaſe of the 17th and 18th of September, 

1783, Lindegren and Grill inter alia aſigned their in- 
tereſt in the ſaid ſhip the Nautilus to Batſon and Stephens 
ſm. On the 7th of Oober, 1783, Lindegren and Co. 
became bankrupts, and on the 4th of Ms 1783, 
Goxch and Cotton became bankrupts. 

An enquiry was directed by the maſter as to the ſhip 
Nautilus, who reported, that on the 20th of Augn/t, 1783, 
the time of the: aſſignment of the ſhip by Gozeh and 
Gitton, the Nautilus was at Dub{in, where {he remained 
until the 14th of September, and then failed to Cadiz, 
from whence ſhe had then lately returned to Yarmouth. 

That on the gth of O#ober, 17053, Gooch and Cotton 
were ſerved with notices of Lindegren's having athgned 
the ſhip to Batſon. 

'That about the latter end of March, 1784, Batſon re- 
ceived information of the arrival of the Nautilus at Yar- 
mouth, and on the 11t of April, 1784, gave authority to 
their attorney to take pollefion, which was accordingly 
done on the 5th of that month. 

The maſter, by a ſecond report, dated. the 13th of May, 

I791, ſtated that the ſhip Naut:lus failed from Dublin to 
Cadiz; and that on the 18th of September, 19783, the 
Nautilus was aſſigned by Lindegren to Batſon; that Batſon 
could not | have taken poſleſſion of the yp until her ar- . 
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Aſſignment of Property of which 


Ch. VUE. f. 11, rival at Yarmouth, but that Lindegren and Grill might 
a ora have taken pofſefion immediately after the alignment to 


&illeſpy v. 
Coutts. 


Hiabl. 652, | 


them, as the ſhip remained at Dublin from the 19th of 
Augnfl to the 14th of September, 1783. The maſter alſy 


| Rated, that Batſon did not know of the thip's beiny at 
Dublin or Cadiz; and that Batſon, in the Jatter end of 


March, 1784, had notice of the arrival of the ſhip, and 
immediately gave authority to take poſſeſſion, which was 
done on the 5th of Aprz/, as {tated in the former report. 

The queſtion was raiſed for the affiznees of Gooch and 


 Cirton, Whether the mortgagee was not bound to take 


poſſeſſion of the ſhip in a foreign port ? and it was argued 
that the petitioner could be in no better ſituation than 
Eindegren and Grill. The Chancellor at firſt inclined 
to think that Lindegren and Gri// ought to have ſent to 


Dublin, and taken poflefſion of the ſhip; but upon 


2 further argument he held, that a mortgagee of a ſhip 
was not bound to take poſlefiion in a foreign port ; and 
he direQed the ſhip to be ſold for the benefit of the 
petitioners, | 

Where a ſhare of a ſhip is mortgaged or pledged, the 
delivering of the bill of fale of that ſhare is ſufficient to 


_ eſtabliſh the ſecurity, without the mortagee's taking actual 


poſſetfion of the ſhip. 
Thus, Duncan Eyre being owner of a ſhip, and as ſuch 
in poſſeſſion of the grand bill of fale, makes an aſſign» 


ment of eight ſixteenths to eight different perſons. After 


that he mortgages thirteen fixteenths (though in fact he 
was only entitled to the remaining eight ſixteenths) to 


the defendants Coutts and Stephens, bankers in Edinburgh, 


for balance of accounts. "The plaintiff was a purchaſer 


of one eighth, and beſides an affignment took a formal 


poſſeſſion of the whole ſhip, and got the grand bill «& 
ſale into his poſſeffion, upon which the names of himlſelt 
and the ſeven other purchaſers appeared to be endorled, 
but without any date, The bill was brought by the 
plaintiff to be preferred to Courts and Stephens, upon two 

grounds! 


the Pankriupt is reputed Owner, 


prone + j{t, That Coutts and Sezphens ought to have 
taken poſſeſſion of the ihip, and of the grand bill of ſale; 
by not doing it they put it in the power of Eyre to impoſe 
upon the other perſons. 2d. "That the plaintill had taken 
poſicftion ot the ſhip, and of the grand bill of fale.— 
—On :ze other fide it was argued, that Coutts and Stephens 
were honett creditors, and that if they have neglected to 
take the proper means to ſecure their debts, all the other 
perſons have been guilty of the ſame neglect; that the 


363 


Ch. VIIL.f. xr, 
nn pronunnd} 


indorſements are without date, and it does not appear 


when, or upon what occaſion, they were made; that 
C:utts and Stephens debt was lent only upon part of the 
ſhip, and theretore if poſſeihon ought to be delivered in 
caſe of a fale or mortoage of the whole ſhip, yet it is 
not requiſite, nor hardly poſſible, ofa part only; that the 
mere poſteflion of the grand bill of fale is not ſufficient 
to give a preference ; that in this caſe it does not appear 
how or when the plaintiff got poſſeſſion of it. 

Lord Camden, Chancellor, was of opinion with the 
defendants Coutts and Stephens, for the reaſons urged by 
the counſel, and added, that the plaintiff and the other 
ſeven purchaſers are to be conſidered as ſtanding in the 
place of Duncan £yre, and took the ſhares ſubject to the 
debts due to Coutts and Stephens, and charged upon them 
by Eyre. --.. 

So where Joſhua Long the elder, and Fofhua Long the 
younger, were on the 3oth of Zune 1789, indebted to 
the petitioner in the ſum of 205/7. 10s. for money lent 
to them, for ſecuring the payment of which they gave to 
the petitioner their joint note of hand for that ſum, pay- 
able on demand, with intereſt, and alfo depofited with 


him two bills of ſale, of two ſixteenths of a ſhip called the 


Barbadoes Planter, executed by one John Band to Joſhua 
Long the elder. At the time of the depoſit they promiſed 
to execute an aſſignment of the ſaid ſhares, by way of 
mortgage, to the petitioner, when requeſted ſo to do. 
dome time afterwards the Longs paid the petitioner 75 /. 
Wn part of the debt, and afterwards Long the elder called 


upon 
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Alſignment of Property of which 


upon the petitioner, and repreſented to him that he had 
an opportunity of diſpoſing of the faid ſhares of the fig 
ſhip to. great advantage, and requeſted the petitioner tg 
lend bim one of the bills of ;ale, ailuring the petitioner he 
only wanted to ſhew it to a perion who he thought would 
purchaſe both, and then he wouid -pay the petitioner his 

hole principal and intereſt, and aftured the petitioner he 
would return th? bill of fale immediately, "The petitioner 
complicd with the requeit, but never cculd get back the 
bill of fale. On the 28th of January, 1790, the Longs 
were declared bankrupts. 'T he petition was to have the 
remaining bill of ſale fold, and the produce applied to the 
diſcharge of the peti;;oner's debt, and that if it did not 


produce ſufficient for that purpoſe, th:t he might prove 


the reſidue under the commiſſion, as in the caſe of a 
mortgagee. 

This was objeRcd to by the aflignees, becauſe no pci- 
ſeſſion of the ſhip had been taken by the petitioner ; and 


alſo becauſe the requiktions of the regiſtry act had not 


been complied with. 
T he Lord Chancellor faid, According to the genera! 
rule poſſeſſion is to be given, but in caſe of aſſignment of 


| ſhares of a ſhip, there ſeems to be no other way of 


giving it than this; nor Goes it appear that the bankrupt 
ever acted as owner of it irom the time of 'the depoſit, 


At firit fight, he ſaid, he ſhould have held, that a transfer 


mizht be complete by a transfer of the infiruments, It 
would be an objection if it was a transfer of the whole, 
As to the objeCtion, that it will be void upon the regiſtry 


_ aft, he did not remember whetner that operates upon 4 


ſhare only ; but it is worth looking ito upon that alſo, 
The petition ſtood over ; and afterwards, upon the 2d of 
Auguſt, being again argued, an order was made that the 
ſhare of the ſhip ſhould be ſold before the commiſſioners, 
and the money ariſing from the ſale applied in diſcharge 


_ of the petitioners debt, and that he ſhould prove under the 


eommillion, for ſo much as it ſhould be inſufficient to 
Uquidate, 


Choſes 


the Bankrupt is reputed Owner: 


Choſes in ation are held within the ſtatute, for al- 


though they are only affignable in equitys equity will fol- 


low the law in ſuch caſe. 

Caſe owing 6,000 /. to Ornoter on bond, with ſome 
arrear of intere{t, for ſecuring the ſame, iy April 1777, gave 
Crowder a bill of ſale of three ſhips, the Bennett which 
had lately failed from Liverpool to Famaica, the Fanny 
then lying in the dock at L:verpool, and the Anne then 
building, and all policies of inſurance, ſum and ſums of 
money whatever then inſured, or to be inſured upon the ſaid 
ſhip or veſſels or any of them, to hold the ſaid three ſeveral 
ſhips or veſſels, and other the premiſes to the teſtator, hts 
executors, &c, as his and their own proper goods and 
chattels : and Cafe covenanted, that he would from time 
to time, at his own proper charges, caule the ſame three 
ſhips to be ſufficiently and properly infured, and ſo con- 
tinue the ſame infured, whilit the fame +<Hlds {hould re- 
ſpectively be out of the ſaid port of L:werpocl upon any 
voyage whatioever, and in caſe of any loſs, ſhould and 
would pay the money due, and to be recovered UPON 
any ſuch policy or policies of inſurance to the faiq T. 
Crowder, his executors, &c. for tie purpoſe of payins 
and fatisfying to him or thzm the {wu 6,000 4 and all 
intereſt and other money due, and to become due to him 
on the ſaid bend 3 with a proviſo for redemption before 
the 1ſt of Augy/? then next. 

The Fanny and Anne lay at Liverpyel for ſome time 
after the bill of ſale was executed. "The Bennett returned 
to Liverpool, and failed on another voyage, but Crowder 
never took poſleſſion of any of them. Soon after the 


Bennett had failed, in Fanuary 1788, Crowder applied to 


aſe to deliver up to him the ſeveral policies he had 
covenanted to get effected on the reſpective ſhips. It 
then appeared, that Caſe had inſured in London, upon 
the ſhip Fanny 2,000 7. and a large ſum upon her cargo 
in the ſame policy with one Barclay an inſurance broker, 
who retained the policy as &  kecurity for the premiums, 

and 


Falkner v. Caſs, 


1 Bro. 125. 

2 Term. Rep. 
Yb» 

Row v. Dawſam, 
1 Vez. 331. 
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Ch. VIIL. f. rx. and alſo for the balance due from Caſe on his genera! ac. 

oy count, and Caſe was therefore not able to deliver it over 

to Crowder, but he informed him that ſuch inſurance had 
been made, and offered to give him an order to recover 

in caſe of Joſs, and deliver to him another policy on the 

fame ſhip for 600 /. which had been effeCted in Liver. 

pool. On the 23d of March, 1778, a commiſfion of 

bankrupt iſſued againſt Caſe, and it was not difputed in 

_ thearguments that he had commutted acts of bankruptcy 

in November, 1777, but it was not fo alledged in either 

the bill or anſwer. The ſhip Fanny was captured by an 

American privateer on the coaſt of Africa on the 6th of 

] arch, 1778, and as ſoon as Crowder heard of it, which 
1 was not till the beginning of Fly, 1778, he applied to 
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bi Barclay to give up the policy, who refuſed unleſs he 
43 would pay the balance of the account due from Caſe, 
il | which was 779 /. 11s. to indemnify him. Crowatr de- 


clined to do this; but the affignees acceded to theſe 
terms and poſſeſſed themſelves of the policy, and there- 
= upon received from the bulk of the underwriters the 
amount of their ſubſcriptions. Crowder filed a bill in 


= Hill. 1779, againſt the bankrupt and the affignees, pray- 
7 Fe ing that the afſignees might be decrecd to account with 


him, for all the money received from theſe two policies, 
and in caſe any part of ſuch money was received, that 
the aſlignees might either recover and pay the ſame to 
bs him, or deliver the faid policy of inſurance in their hands 
to the plaintiff, and conſent to his receiving the money 
due on both policies, and impower him to make uſe of 


enowing he made a policy on the Fanny, but the broker 
being 


4 their names for recovering and receiving it, on the 
L | plaintiff's indemnifying them therein. 

J Lord Chancellpr. The queſtion is, upon the ks 
4 tion of the ſtatute of Fames to this caſe, In April, 1777 
| | | Caſe having aſſigned over the veſſel, affigned all policies 
1 | to Crowder, in conſideration of a debt due at the time, and 
1 therefore as to conſideration the tranſaRionis valid, In Fu 


the Bankrupt is reputed Owner, 


367. 


being then his creditor, would not part with the policy, till Ch. VIIL £. rx. 
he had been. paid what was due to him, and Caſe agreed WO: 


that the policy ſnould lie with the broker, as a ſecurity 
for paying that demand. There ſeems to me to be no 
&Frence in caſes where, effe&ts which have been in 
the pofeſBon of the pawner are pledged, or ,goods that 
he has a property in are left in the hands of a third per- 
ſon; for | confider them equally as pledges. "Taking 
_ this as a pawn, I ſhould conſider firlt, what the caſc 
would be if the ſtatute of Fames did not affect it, and 
then what effect that ſtatute has. If there were no 
ſuch ſtatute in the preſent caſe, it would be clear thar 


the plaintiff did obtain that intereſt, which he is now 


ſeeking in the ſubjeA, The policy of inſurance was in 
Barclay's hands, and Crowder in equity acquired a right 


in that policy, and this court would not turn him round 


to ſeek his relief againſt Caſe. Tt is clear, ablirated 
from the ſtatute, that whatever binds a ſubject of pro- 
perty in the hands of the bankrupt will bind it in ths 
hands of the afſignees. Their title is merely derivative, 
and they take the property of the bankrupt ſubject to, all 


equitable liens on it, that bound it in the hands of the _- 


bankrupt z and here if there had beer no ſuch ſtatute, the 
aſhgnecs would have been bound voy this contract of the 
bankrupt. The queſtion therefore is, ſecondly, wether 
this ſtatute affects this caſe. "Ihe words are, if any 


perſon at the time he ſhall become bankrupt, ſhould by Z 


conſent of the true owner have in his poſleflion, order 
or diſpoſition, any goods or chattels whereof he ſhould 


be the reputed owner, and take upon him the ſale, alter- 


ation or diſpoſition as owner, the commiſſioners ſhould 


have power to diſpoſe of the ſame for the benefit of the 


creditors. The queſtion therefore is, whether the bank- 
rupt's intereſt in this ſubject falls under -the words goods 
and chattels in the at? Whether that intereſt reſided 
in the bankrupt in any right of form or poſſeſſion at the 
time of the bankruptcy ? His right was merely equitable 


to 


$68 
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to redeem Barclay. Barclay had poſſeſſion againſt the 
bankrupt, and the bankrupt had only a right to redeem, 


'The bankrupt when ſolvent affigned all his intereſt to a 
ſtranger. It is objected, that "be did not then deliver 


poſſeſſion, but he had not the poſleſion to deliver, he had 


barely the right of redemption ; he did therefore, as it 
ſeems, all that he could do, affign all his equitable right 
to the plaintiff, The ftatute is to be conſidered as a jus 
poſitivum, and here it is impollible to charge the aſſignee 
of this equity, with having left the poſſefſion of the thing 
aſſigned in the hands of the bankrupt. In cafes where 
ſhips are at ſea, ſymbolical poſſeſſion is allowed, and this 
is much clearer of the objection of pofleſlion on the he. 
half of Crowder. But it is argued, that Crowder ſhould 
have given notice to Barclay of his equitable intereſt, 
which would have been publiſhing to the world, that 


| the property did not belong to the bankrupt. The firſt 


anſwer is, that there was not a ſc:nt:lla of property in the 
bankrupt. And ſecondly, ſuppoſing notice had been 
given, it would have been a tranſaction merely between 
Crowder and Barclay. The conſequence is, that the al- 
ſignees-muſt account for all money reccived on Barclay's 
policy,” as far as it affected the ſhip, but not on the 
other policy underwritten at Liverpool, which remained 
in the bankrupt*s hands, and was delivered by him ſubſe- 


_ quent to the aGt of bankruptcy committed, if the act of 


| bankruptcy preceded the delivery of that policy by the 


bankruptcy to Crowder z and the parties to be at liberty 


_ to try that fact if they think proper. 


Ryal v. Rowles, 
2 Vez. 372, 


I Atk. 171.177, 


A Choſe in ac- 

tion may be aſ- 
figned without 

deed, Howel v, 
M<«Tvers, 

4 Terry. 

Rep. 690. 


Covp. 233 


If a bond is affigned, the bond muſt be delivered and 
notice muſt be given to the debtor, but in aſſignment of 
book debts not:ce alone is ſufficient, becauſe there can be 
no delivery, and ſuch as are equal toa delivery of goods 
which are capable of being delivered. 

'The enaCting part of 21 Fac. I. c. 19. /. 11. is not e- 
ſtrained by the preamble, but it extends to other perions 
goods, as well as | thoſe which were originally the bank- 

rupt's 


| the Baukrupt is reputed Owner. 


rupt's property z for if the ſtatute meant to comprehend Ch. VI11.&. 11, 


nothing more than is contained in the preamble, it means 
nothing at all, becauſe even before the ſtatute, if a man 
had conveyed his own goods to a third perſon, and had 
kept the poſſeſſion, ſuch poſſefiion wouldh ave been void, as 
being fraudulent, according to the doctrine in Twine's caſe. 

Accordingly where it appeared that one ace kept a 
public houſe, had a licence, and aid ſhe was married t6 
Penrice. Tt was proved ſhe went to the Exciſe Office, 
| had his name entered in the books, with a note in the 


36g 


bl nd 


Mac? v. Calell, 
Cowp. 2.32» | 


margin, © married.” Penrice had the licence, and con- 


tinued in poſſeffion of the houſe and goods, from that 


time, till he abſconded, and went to Pimlico, which was 


an a&t of bankruptcy. Mace, the plaintiff, firſt claimed 
the goods in queſtion, under a-bill of fale from Penrice, 
but afterwards, as her own original property, and denied 
that Penrice and ſhe were married. Upon a queſtion, 
whether this was within the ſtatute, the court held that 
it was, | CL s | 

In another caſe, Bryſon being poſſeſſes of a dycr's plant, 
ſold it to Simpſon for 165 /. 16s. 64. and Simpjon ggve 


Bryſon v. Wylie. 
Ki!, 24. G. I. 


Bryſon two promiſſory notes dated the 19th day of Fanu- B.k 


ary, 1780, one for the ſum of 824. 135. 64. payable on. 


the bth of January, 1781, and the other for the ſum of 
821. 135. payable on the 6th of January, 1782, When 
the firſt note became due, Simpſen could not take it up 
and Bryſon offered to tike back the plant, and return 
the notes, and agreed that he would let him the plant 
at the rent of 5/. a year, upon the valuation amount=- 
ing to BY, 5s. 64. per ann, for the term of three 
years, To this propoſal Simpſen very readily agreed, 
and a deed was accordingly exccuted, by which it was 
agreed that Bryſon ſhould let the plant to S:mpſon, and 
that if he ſhould make default in any of the quarterly pay- 
ments, or in the performance of any of the covenants, 
then the term granted ſhould ceaſe, and Simon ſhould 
diver up the plant, &c. and it ſhould be lawful for Bryſon 
to take immediate poſſeſſion of the ſane, | 

Vou, I, Bb There 
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 Ch,Vil.f.iz: "There was a memorandum at the foot of the deed, that 
—_ ru Simpſon had put Bryſen in full poſſeflion of the olant; by 


[bal 

F delivering to him one winch in the name of the whole, 
1 | On the 5th of July, 1783, a commiſſion of bankrupt 
7 ilued againſt Simpſon, and the. menneger took poſſeſſion 
108 


| __ of theplant, 
"i The queſtion was, whether this was within the /, 
| 21 Fac. 1, The court held clearly that it was. 


Haſelington ve Where a trader makes a ſettlement of perfonal pro- 
OM -- 
© Term. Rep. perty upon his marriage for the ſeparate ute of the wite, 
| G20. N. and to be by her employed in @ trade, his living with | 


the wife will not be ſuch a poiteſſion of the property as ta 

bring it within the ſtatute, 21 . 1. 
F Accordingl y in an action of trover for eight cows and one 
heiter, at the trial at the Gur/dhall, fittings after Zaſ?. Term, 
1748, beiore Buller, ]. the jury found a verdict for the 


h: plaintiffs, ſubject to the opinion of the court on the fol. 
b:. lowing calc : 
Ny By indenture tripartite dated the 11th of Oftober, 1779, 


| between John Rhodes of the one part, une Peach, widow, 
of the ſecond part, and the plaintifis of the third part (re- 
i | Citing that a marriage was intended between Rhodes and 
Aune Peach, and that part of the perſonal eſtate of 
Anne Peach conſiſted of 24 cows and upwards ; and that 
it was agreed betweca them, thar-32 cows and one bull, - 
wo | and ſuch other things as were thercin particularly men- 
= tioned, ſhould be afligned by her to thre plaintifts upon the 
truſts after mentioned concerning the ſame) ; the faid 
Anne Peach, in purſuance of the ſaid agreement, and 
with the conſent of Rhodes, and in contideration of 5's. 
1 aftigned to the plaintiffs, their executors, Fc. all {uch 
4 ____ perſonal eftate of her the ſaid Anne Peach, conſiſting 0i 32 
1 cows, and the increaſe .and produce: to ariſe therefrom, 
A | and two of her beſt horſes, and one bull, and other goods 
_ therein mentioned, - upon the ſeveral truſts,. and ſubje& to 
the agreement after mentioned (that is to ſay) upon trul 
_ that the plaintiffs ſhould permit Anne Peach, or ſuch per- 


ſon as ſhe ſhould by her laik will i in writing appoint, and 
in 


NT NO RE bY : xt 
—— AR. 


the Bankrupt is reputed Ownex. i. 0s 


3h default of ſuch appointment the adminiſtrators of the ch, v111 C. x2, 
faid Anne Peach, to keep and enjoy, and at her or their wy 
will to ſell and diſpoſe of the ſaid cows and premiſles, 
"and of all the increaſe and produce to arife and be pro- 
duced from the ſame, for her and their own proper uſe; 
and that Rhedes ſhould not intermeddle therewith, neither 
ſhould the ſame, or any part thereof, be liable to his con- 
troul, debts, &c. but be wholly in the power and diſpoſal 
of Anne Peach, The indenture alſo contained a cove- 
nant by Rhodes, that the ſaid cows, &c. and the increaſe, 
benefit, and produce arifing from the ſame, ſhou!d at all 
- times thereafter remain and de to and for the ſeveral] uſes, 
truſts, and purpoſes before expreſled ; and that he would 
pertait Anne Peach to carry on the trade and vulineſs of 
a cow-keeper and milk-fſeller, according to her own will 
and pleaſure, and at ſuch place or places as ſhe ſhould 
from time to time think proper, for her own ſole uſe and 
benefit, The marriage was ſolemnized after the execu- 
tion of the ſettlement. The defendants, as ſheriff of 
Middleſex, in Fuly, 1782, levied an exccution at the ſuit 
of Henry 14 Cleiſh againit the goods of Fobn Rhodes the 
 hutband, and ſeized, and (after having notice given to 
them of the ſettlement) {ojd eight cows and one heifer, 
four of which were part of the catile belonging to Anne 
Peach before her marriage, and mentioned in the deed of 
ſettlement, and the re{t of them bought with the money 
produced by the fale of milk of the cows mentioned in the 
ſettlement. 

Lord Mansficld, C. J. By the common law the wife 
can have no property during the coverture, but all her 
eſtate is veſted in the huſband. But courts of equity 
have for ages paſt thought the rules of the common law 
too hard, and have thought it right to protect the property 
of the wife from the extravagance of the huſband in caſes 
of clear fraud. This is done by the intervention of truſ- 
tees, and thus far the wife 1s, to all intents and purpoles, 

a {ingle woman, And wherever the truſt can be ſup- 
a: E i 
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Eh. VU. f. rt. ported in equity, this court will conſider the truſtee enti- 
tled at law. Fraud infects many tranſations, but more 
eſpecially between ſuch near relations as man and wife. 
. Therefore it is that a conveyance after marriage is totally 
void as againit creditors, for then there is no conſidera. 
tion; but 1n the preſent caſe there is ne fraud. The con- 

{ideration of the ſettlement 1s valuable, becauſe it was 
made before marriage, and the more ſo, becauſe it was a 
ſettlement of the wife's own property before marriage. It 
the ſettlement had been after marriage, or the huſband 
had carried on the trade in his own name, and contracted 
debts in it, that would have varied the caſe; but here 

| there is nothing but the general queſtion, whether by any 
means a man may, before marriage, put his intended wife 
in a ſituation to carry on a ſeparate trade. There is no 
authority that he may not. In this cafe the cows would 
have been of no uſe to the wife, unleſs ſhe had the pro- 
duce of them. Therefore I am of opinion that this is a 
truſt which might by ſupported in equity, and that the 
legal [property in the truſtees is good, = 

Wills, Þ.—declared himſelf of the ſame opinion, 
_ The poſleflion alone of the wife does not make this 
tranſaction fraudulent ; for it was conſiſtent with the deed 
of ſettlement, and that gave the truſtee as much intereſt 
in the produce as in the original property. The wife was 

_ the agent of the truſtees in the new purchaſe. 
Buller, J. —It has been frequently determined that 

_ poſleſlion alone is not evidence of fraud; the tranſ- 
action muſt be ſhewa to be fraudulent from other cir- 
cumtances. If the poſicflion be inconfiftent with the 
conveyance, that is evidence of fraud, But here the pol- 
iefhon 1s confiſtent with the deed, by which the wife was 
to uſe the cows, and make a profit of them. "There is no 
other circumſtance to ſhew a fraud as to the firſt cows; 
and as to the produce, it is the ſame as if the wife had 
paid the money over to the truſtees, and they had bought 
the other-cows, for ſhe attcd as their agent, —Poftea for 

* 3 tae 


the Bankrupt 18 reputed Owner, 


the plaintiff, and the verdict was entered up for the value 
of all the cows taken. CO CES 
| Again, in trover for goods conſiſting of certain ftock 
in trade and ſome furniture, brought by the plaintiff, who 
was truſtee for the bankrupt's wife under her marriage 
ſettlement, by which deed, made previous to her marri- 
age, after reciting tat it was agreed between the parties, 
that the wife's ſtock in trade, book debts, &c. ſhould be 
aligned to a truſtee in truſt for her ſeparate uſe and dif- 
poſal; and to the intent that ſhe might carry on her trade 
at her own riſk and charges, and for her own ſeparate and 
excluſive benefit, ſhe afligned to the plaintiff all and fine 
gular her ſtock in trade, and other effects at, in, or about 
and belonging to the apartments then in her occupation, 
being part of a houſe, No. 78, in JYelbeck-/ireet, and 
| alſo the book and other debts then due and owing, and 
thereafter to grow due to her in the courſe of her buſineſs 


(of a Milliner), and all other her monies and effects in 


her ſaid trade, in truſt, for her ſeparate uſe, &, There 


was no ſchedule of the goods annexed to the truſt deed, 


or referred to therein, but the furniture in queſtion, and 
ſome other articles, were contained in an inventory kept 
by the truſtee. For ſome time after the marriage the wife 
carred on her trade in /elbeck-/treet, ſeparately from her 
huſband, who was a linen-draper in MAfary-le-bone- 
 fireet ; but latterly all her effets were removed to his 
_ houſe, and ſhe carried on her trade in a ſeparate apart- 
ment there. It appeared that the huſband paid the rent of 
the houſe, and had been at the expence of fitting up the 
 thop; but there was contradictory evidence in reſpec to 
the manner of the wife's carrying on her buſineſs, whe= 
ther for her own ſeparate uſe or not. The jury found 
that it was not carried on ſeparately, and gave a verdi& 
for the defendants as to the ſtock in trade, but found 
a verdict for the plaintiff for the furniture; as to which 
latter the defendant's counſel moved to ſet aſide the ver= 
«i, and grant a new trial, on the ground that the truſt 
Bbg deed 
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Jarman v, 
Woollvton and 
another, 
3 Term. Rep. 
618, 
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Ch. VIII. f. 17. deed did not protect this property ; and if it did, that the 
—— afiznees were entitled to keep poſſciſion of it by virtue of 
- the 21: Ft. c: 19; | 
Lord Kenyon,—How far it would have been wiſe to 
have determined originally, that the aCtual poſſeflion ſhould 
| be confidered as deciſive evidence of - all property, is a 
queſtion now to late to be diſculied, becauſe as far back 
as the year books, a gradual was limited to 4. for life, 
| and afterwards to B., in modern times the courts, pro- 
_ ceeding upon the fame principle, have faid that perſonal 
_ property may be carved out in the ſame manner, and poſ- 
ſeſſion given to one for lite, and then over. Now in 
this caſe, before the bankrupt's marriage, a formal ſettle. 
ment was made of all the wite's property, with the con-_ 
ſent of both parties. It 1s true, indeed, that there was 
no enumeration of the articles of which her property con- 
ſiſted, and though that circumſtance was mentioned with 
many others, by Lord Mansfield, in Cadogan v. Kennet, 
it does not follow that he would have been of a different 
_ opinion if that circumſtance had not exiſted in that caſe, 
And I do not ſee what difference it could make, for a 
ſchedule conveys no information to the reſt of the world; 
if it were anncxed to the ſettlement, its exiſtence would 
only be known to the parties intereſted in it, and therefore 
ſuch a tranſaction as this would be equally open to fraud, 
if there had been a ſchedule of this furniture, as it is now. 
But the jury have by their verdict negatived fraud ; and 
to be ſure there was no ground even to impute it to the 
tranſaction. And at the trial the furniture claimed as the 
wife's property was fairly identited. Neither do I think 
that this caſe is affected by the 1 F. 1, The words of 
the ſtatute furniſh an anſwer to the defendant's argument ; 
for they are, that if any perſon ſhall become bankrupt, 
and at ſuch time ſhall, by confent of the true owner, have 
in his poſſeſſion, order, and diſpoſition, any goods whereof 
he ſhall be the reputed owner, and take upon him the ſale, 


alteration, 


the Bankrupt is reputed Owner, 


| alteration, 0 or diſpoſition as owner, 5c, the commiſflioners Ch. VIII. f. 17. 
may ſell. _ 


Ajphurft, J. —declared himlelf 0 of the ſame opinion on 
both points, 


Buller, J.—As it firikes me at preſent I think the 


verdict bears rather hard upon the wife rceſpeRing the 
ſtock in trade. For the weight of evidence is, I think, 
againſt the defendants upon that point, and there is no 
pretence to ſay-that there was fraud in any part of the caſe, 
This motion has been made on two grounds ; firft, that 
there was no inventory, or any ſpecific account of the 
furniture, annexed to the deed, fo as to identify the' wife's 

property 3 and 2dly, that the defendants are entitled to 
theſe goods under the 21 F. 1. c. 19. With reſpect to 


the latter point, it is ſufficient to fay that the huſband had 


not the order and diſpoſition of this property with conſcut 
_ of the real owner. The truſtee was the legal owner, and 
he gave no conſent for ſuch purpoſe ; and the wife's pot- 
ſeſſion, in the manner proved at the trial, is no evidence 
of fraud, for ſhe was the agent for the truſtee, "The ob- 
jection ariſing from the want of a ſchedule annexed has 
no weight; if a ſchedule were neceſſary, here was an in- 
ventory, which will ſufficiently anſwer the purpoſe. But 
I think it unneceſſary, conſidering the nature of the pro- 
perty ; it was not always to remain in the ſame ſtate ; the 
very obje&t of the ſettlement was that the wife ſhould ſell 
the goods and purchaſe others, in order to make a profit 
of them. In the caſe of Haſz/inton v. Gill, ſome of the 
goods taken in execution were not thoſe mentioned in 
the ſettlement, but ſtock bought by the wife with the pro- 
fits of the ſale of the milk. That caſe | IS an authority 
for the preſent throughout. | 

Greſe, }. —agreed in  bofh points, and the rule was 
diſcha arged. 


Bb4 -$TCT. 
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Fraudulent Delivery of Property avoided by the Aſſign= 


Ch. VINE forts 


Hinton's Caſe, 
Freemian, 270. 
Ruit v. Cooper, 
Cooper, 629. 
Alderton v. 
Temple, 

4 Burr. 2235. 

1 Black. 441. 
In cafe of col- 
lufye ſale, the 
_ afſignees cannot 
maintain trover 
without firt de- 
manding the 
property. 
Nixon v, 
Jenkins. 

2 Term, Rep, 
C. P. 135» 


Frandulent Delivery of Property 


SECT: x, 


ment. 


THe delivery of property to a creditor in contempla« 
tion of immediate bankruptcy is conſidered as fraudulent, 
notwithſtanding the delivery is made 1 in ſatisfaction of a 
bong fide debt. | 

Therefore where the bankrupts, on the 7th of Noven- 
ber, 1766, endorſed a promiflory note, drawn by Bryer 
and Everard for 6001. to Temple, to whom they were 
indebted to a large amount, and ſent it in a letter directed 
to him at Trowbridge, which letter was carried to the 
poſt-houſe that morning, the bankrupts thinking that the 
poſt day for 7 YT a The letter, by the courſe of 
the -oft, (which went out on the Saturday night) was 
received by the defendant ſome time on Afonday the roth, 
and could not be {fo before. | 

The bankrupts had given Bryer and Everard two 
notes for 3001. each, which had not been diſcharged,” 
They committed #&s of bankruptcy on Saturday the 8th, 
And the ſaid note was fo endorſed, and ſent to the Py 


| tendant, in contemplation of their inſolvency, and fſub- 


ſequent failure, Two queſtions were raiſed : Firſt, 
whether the bankrupt's property in the note was diveſted, 
before the aft of bankruptcy was committed by him? 
Second, whether a trader can, in any caſe, give ſuch a 
preference as this ? | 

Lord 1ansfield faid, it was material to obſerve a great 
deal, not {tated in the caſe. That there was never any 
courſe of dealing between the bankrupts and the defend- 


ant, by way of endorſing or ſending notes to each other, 


That the letter, in which "the note was ſent, was ſupprefled 
by the defendant, That it was not found, the note was 
endorſed, in payment of any debt, but only that he was a 
Creditor to a large amoyut, it Wes not ſaid, whether it 

Wes 
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was to be received at the riſk of Temple, or only as agent Ch, VAE. [. 12. 
of the bankrupts, but the letter which was in the power 
of the defendants, was not produced, and fo the caſe ſtands, 
without any appropriation of the note, 

His lordſhip further obſerved, that the only queſtion he 
ſhould make, was, whether under the circumſtances of 
this caſe, the endorſing, and ſending this note to the de- 
fendant, is fraudulent, and yoid, as ſuch, And he ſaid, 
he choſe to put the caſe upon that ground, becauſe the hs 
moſt deſirable obje& in all judicial determinations, eſpe- 
cially in mercantile ones, (which ought to be determined 
upon natural juſtice, and not upon niceties of law,) is 
to do ſubſtantial juſtice z and therefore he would avoid 
laying the ſtreſs, that might properly be laid upon the 
aſſent being neceſſary to complete the contract, or the 
want of a delivery ; the folid ground of which is, that a 
contract ſhall be preſumed complete, upon any diſtinction, 
where the juſtice of the caſe requires it, though there is 
no actual delivery. 

As to the queſtion, whether the endorſement be frau- 

 dulent ; he ſaid, that it is certain that the ſtatutes of bank- 
ruptey leave a trader, to the moment of an act of bank- 
ruptcy committed, every power an owner can have over 
his eftate. The ſtatute fays fraudulent conyeyances by 
deed, ſhall be an a& of bankruptcy, other afts that are 
fraudulent, are not made aQts of bankruptcy, but they are 
attended with the conſequences of fraud at law, which is, 
that fraud renders every a& void. All acts to defraud 
creditors or the public laws of the land are void. 

His lerdſhip continued to obſerve, that a general queſ- 
tion had been ſtated, whether in any caſe upon the eve of 
a bankruptcy, a man may do that which in conſequence 
prefers a particular creditor ; but that will depend upon the 
act. As if a bankrupt, in the courſe of payment, pays 
a creditor; this is a fair advantage in the courſe of trade, 
or if a creditor threatens legal diligence, and there is ne 
collufionz or begins to fxe a debtor, and he makes an 
aligument of part of his goods, it is a fir _—_— 

wy 
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Fraudulent Delivern of Property 


Ch. VIII. f. 12. and what a man might do, without having any bankruptcy 
—y— jn view. But it never entered into the mind of any man 


to ſay, that a man in contemplation of an act of bank. 
ruptcy could fit down, and diſpoſe of all his effeQs, ty 
the ule of different creditors; for that would be a fraud 
upon the bankrupt ſtatutes. But if done in a courſe of 
trade, and not fraudulent, it may be ſupported. 

But this was not done in a courſe of trade ; for there 


was never any dealing between the parties in fending en- 


dorſed notes. Fhere was no application made by the 
defendant. And it was done with a view to politive ini- 
quity, Next it is an act that was moſt certainly not 
complete as between the parties. 

The three other judges agreed, that an aflent is ne. 
ceflary to complete every contract ; that in the preſent 
cafe, the defendant had his election till the 10th of Ne. 
wember ; that the act of bankruptcy being committed on 
the 8th, the contract was incomplete, and that upon the 


whole circumſtances taken together, the tranfaction was 


fraudulent and void. 
Again, Fiſher a creditor of the partnerſhip of Firdjce 


and Co. to the amount of 1,300 /. upon the 6th of Fur, 


1772, paid into their ſhop as bankers, the further ſum of 
7,000 /. and had jt written in his book according to the 
ufua} courſe z which ſum he had borrowed for the "purgak 
ef accommodating the houſe during the holidays; and a! 
the time the money was paid in, he ordered the perſon 
who paid it, to. tell them, he ſhould not draw the money 
out before the Friday following, which they were told 
accordingly. 
On the gth of Fune, Fordyce fat up all night, ſettling 

his books and affairs in contemplation of abſconding ; and 
being poſſeſſed in his own ſeparate right of two notes for 


'5,500/. and 11,702 /. 185. 44. about five o'clock in the 


morning he incloſed them, in a letter to Mr, Fiſher, 2s 
follows : | 

« Mr. Fordyce conceiving that the money lodged by 
« Mr. #:/ber with his houſe, on Saturday laſt, was a ſum, 


« about 
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« about which perhaps even ſome pains had been taken to Ch. VIII C. 10. 
« place it there, he has the honour to ſhew him that prefer NG 
« zyce, Which he conceives is certainly his due.” 

Fordyce delivered the letter and notes to Harriſon his 
clerk, with directions to carry them to Mr, Fiſher's office, 
and give them to him. About {1x o'clock, the ſame morn. 
ing, Fordyce abſconded, and went to Frunce. At half an 
hour after eleven o'clock, the ſame morning, a commiſ- 
ſion of bankrupt duly iſſued againſt him. Harriſon, 
about ten o'clock the ſame day, called at F:her's office ; 
not finding him at home, he returned again about twelve z 
but it being Holiday time the office was ſhut up. On 
Thurſday the eleventh, Harriſon delivered the letter with 
the notes, to Mr, Fames, one of the partners of Fordyce, * 
who ſent for F:ſher ; when Mr. Zames, in his preſence, 
opened the letter, and delivered it, with the notes, to tbe 
defendant ; who having read the ſame to the company pre- 
ſent, took them away with him. Forayce was indebted 
to the partnerſhip, in a larger ſum than the amount of the 
notes In queſtion, 

Lord Mansfield, after ſtating the caſe, delivered his 
opinion as follows. 

The defendant Mr. Fiſher is certainly a very merito- 
rious creditor of Mr, Fordyce, and in this laſt tranſaRtion 
dd him a very great act of friendſhip. ] have therefore 
been very ſorry, as far as one can be faid to be ſorry in 
the adminiſtration of juſtice, that I could not ſee in this 
caſe any circumſtances which could give riſe to a queſtion, 
tor they are ſo very particular as not to lay the leaſt foun- 
dation for one. 

The queſtion is, whether the plaintiffs are entitled to 

- Tecover in this action, which depends on this, Whether 
the property of the two notes was duly and regularly 
transferred before the a&t of bankruptcy ? I fay duly and 
regularly, becauſe that excludes fraud, 

There has been much argument upon a general queſ. 
tion, Whether a trader in contemplation of an a&t of 

bankruptcy, « can give a preference to a bond fide credi- 

« tort”? 
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Ch. VEE. f. 12. © tor?” Perhaps the ſtating it as a general queſtion in. 
YEE Sfnng volves a great impropriety, becauſe no trader can do an 
act of fraud contrary to the ſpirit of the bankrupt laws and 
to the injury of his creditors, He cannot affign his effec; 
to all his other creditors in excluiton of one whom he think; 
diſhoneſt or unjuſt : nor even to be equally divided amongf 
all his creditors, becauſe he cannot take his eſtate out 
that management which the law puts it into. If any a 
of this ſort is done by deed, it is not only void, but in it- 
| {elfan act of bankruptcy from the date of the deed. If 
without deed it is void, in reſpect of thoſe whom it pre- 
Fo, ER 9 | 
But all queſtions of preference turn upon the aQion 
being complete before an act of bankruptcy committed; 
' for then the property 1s transferred: otherwiſe an a& of 
| bankruptcy intervening veſts the property in the hands 
and diſpoſal of the law. | 
In the cafe of HYorfley v. De Mattos, whatever the 
_ court might think of the caſe of Small v. Oudley, there 
was no intention to lay it down that the determination of 
that caſe was wrong at that time. But no caſe ever 
came before us where we were warranted to fay, that no 
caſe can exiſt of a legal preference. For if a man were to 
make a legal payment but the evening before he decomes 
bankrupt, independent of the a&t of parliament, and in a- 
| courſe of dealing and trade it would be good: or ſuppoſe 
tegal diltgence uſed by a creditor and an execution or c4. 
fa. is in the houſe, and under terror of that he makes an 
afignment and delivery of his efteRs, it would be valid; 
the objec not being to give a preference, but to deliver 
himſelf, In Cock v. Goodfellary the act done was fair : it 
was done ſever:] months previous to the a&t of bank- 
Tuptcy, and was no more than what the court of Chancery 
would have compelled the party to do, Where an act is 
done that is right to be done, and the fingle motive is not 
to give an unjuſt preference, the creditor will have a pre- 
rence. | 
| | Ir 


- aboided by the Aſſignment. 38 


In Small v. Qudley, upon a Ripulation to replace ſo Ch. VUL. C x2, 
much ſtock, the day agreed upon was paſt, the, eſtate had Vnnryrmme# 
had the benefit of the ſolemn agreement, and the bank« 
rupts gave a ſecurity for part of the debt only ; a diſtinc- 
tion was likewiſe taken, becauſe the ſecurity was upon 
their effects in a ſeparate trade, That was a very fayour- 
able caſe z but I think it extremely ſhaken by the caſe of 
Linton v. Bartlett, in the Common Pleayy which goes 
farther than any other. For that caſe has determined, 
that though the act be complete, yet if the mere and 
{ole motive of the trader was to give a preference, it 
ſhall be void ; and if by deed, is in itſelf an at of 
bankruptcy. In that caſe the money was advanced by 
the brother from motives of friendſhip and without in» 
tereſt, Poſſeſhon of the goods was delivered inſtantly 
upon the afſfignment being made : and a clear a&t of 
ownerſhip exerciſed by the brother by his expoſing 
them to ſale and carrying on the trade; nor had he 
the leaſt knowledge or ſuſpicion of the inſolvency. But 
the material circumſtances which made that a fraudu-_ 
leat act are theſe : the brother did not arreſt or threaten, 
or even call upon the bankrupt for tie money; but tife 
bankrupt of his own voluntary act gave him the aſflign- 
ment; with what intent? Why to give him a preference. 
The goods afligned were not more than one-third of his 
effects, Upon what then was the opinion of the court 
founded? Not upon one-third being the ſame as an 
affienment of all his effe&ts ; but upon the trader's giv- 
Ing a preference, and upon his ſole motive being ſo to do. 
Ifthe can give it to one he can give it to anotaer, which 
would eſtabliſh this principle, that a bankrupt may ap- 
portion his eſtate amongſt his different creditgrs as he 
tainks proper. That caſe goes further than any former 
deciſion, It had before been held in Worſe: y.V..-De 
Mattos, that an aſſignment of all was a clear act of bank- 
ruptey, and an exception of part, if colourabl: or fraudu- 
lent, will not take it out of the general rule, 
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Fraudulent Delivery of Property 


But the preſent caſe affords no! circumſtances thy 
can give riſe to a queſtion, A trader. at hve o'clock in 
the morning, juſt going to commit an a& of bankruptey, 
orders his ſervant to take certain bills to a creditor in 
diſcharge of a debt, purſuant to no contract, in' per. 
formance of no obligation, in no courſe of dealing, with. 
out the privity of the creditor, or call on his part for the 
money, and Without a poſſibility of the notes being deli. 


' vered before an aCt of bankruptcy was committed. This 


is an order how his effets ſhall be apportioned after 
his bankruptcy. He delivers the letter to his own fer. 
vant, and might have countermanded it : here it falls in 
with the caſe of Temple v. Alderſon and Hague v. Rollefiin: 
the act was not complete, and therefore the act of bank» 
ruptcy reached it. Suppoſe the drawers had been info. 
vent, was Mr, F:;fher bound to take the notes in fatisfac- 
tion of his debt? Beſides, the amount of the notes 
exceeded the debt by ſeveral hundred pounds. But what 


1s the nature of the tranſaction upon the face of the 


letter? It is in terms a declaration that he means to 
give a preference. "This the law does not allow : and 
if it had been by deed, it would itfelf have been an at 


of bankruptcy. But it is much ſtronger where the 
_ trader mentions that to be his fole motive, and where the 


act cannot be completed till after an act of bankruptcy 


_ actually committed. 


Inglis v. Grant, 
5. Term, Rep. 
$30. 

Yeares v, 
Groves, 1 Vez. 
Juo. 280. 


Ruft v. Cooper. 
Cowp. 629. 


The three other Judges were of the ſame opinion. 
Lord Mansfield added, that if a preference were only 
conſequential, the cafe might be different, as 1f a pay- 
ment were made or an act done in purſuance of a pridr 
agreement. . His Lordſhip farther obſerved, that witl 
reſpeA'to the caſe of Atkins v. Barwick, 1 Strange 105 
the judgment ſeemed to be right, but the reaſons wrong. 
The true ground was, that the trader very honeſtly re- 
fuſed to accept the goods and returned them. 
In another caſe, Henry and Richgrd Papps the bank- 
rupts were clothicrs at Salifhury, The defendant was ? 
9 | linen- 


avoided by rhe Aſſignment, 


nen-draper and hanker at the ſame place. It appeared 
that the bankrupts were in difficulties all the ſummer of 
the year 1772, owing to the failure of Fordyce, a banker 
m.London. "Ihe defendant, on the 1ſt of Auguft, 1772, 
lent the bankrupts 1,000 /. upon their bond, "Fheir dif- 
fculties increaſing, Richard Papps, one of the bankrupts, 
on the 20th of September, 1772, met Mr. Samſon Barker, 
from London, who was under large acceptances from the 
bankrupts, at Murrel Green, in Hampſhire, where they 
agreed upon a commiſſion of bankrupt being taken out, 
and that application ſhould be made to one Mr. Ampl:qs 
Read to be the petitioning creditor. On Rzchard Papps 
return home from Murrel Green, on Monday, the 21it 
of September, at ' night, buſineſs went on apparently as 
uſual, but on that night he told his clerk he ſhould be 
obliged to ſtop payment in a few days. On Friday, *the 
25th of September, in the afternoon, K:ichard Papps bid 
his clerk ſhut up his ſhop, and not open it next morn= 
ing : but recollecting himtelf, he bid him open it next 
morning, for he would wait till the poſt came in,. which 
came in about 9 o'clock of the morning of the 26th, 
when Richard Papps ordered the doors to be ſhut, ahd 
that he ſhould be denied. He was accordingly denied 
that day, before which time he had committed no act 
of bankruptcy. In contemplation of this, and in order to 
give the defendant a preference, Richard Pajpps made a 
bill of parcels to the defendant, bearing date the 22d of 
September, 1772, and delivered it to the defencant on the 
24th. The bill of parcels, with an order to Mr. 7. 


Elderton, (in whoſe poſſeſſion jthe goods were depoſited 


by the ban:krupts to ſell for them) to deliver the goods 
unſold, and to pay the money ariſing from the fale of 
ſuch as might have been ſold to the order of the defendant, 
together with orders: to three. other perſons, to deliver 
goods in their poſſeſſion, to the amount of 684. /. to the 
defendant, were ſent by the defendant expreſs to Meflrs. 
Grace and Kennedy in London, which arrived on the 


24th 
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Fraudulent Delivery of Property 


Ch. VIIL. f. 2. 24th of September, and on the 25th the g007s in queſtion 
—— ere delivered by Elgerten to Meflrs, Grace and Kennegg, 


to the uſe and as the property of the detendant Cooper, 
'The three other perſons delivered no part of the goodz 
in their poſſeſhon. The defendant never dealt in ſuch 
2000s as were in the poſſeſſion of E/derton; and at the 


time of the Gelivery of the bill of parcels, the bankrupt 


were inſolvent, 


The queſtion was, whether the plaintiffs were entitled 


to recover the value of the goods. 
| Lord Mansfield. Perhaps there is no caſe exadly 
parallel to this, in all its cixcumſtances. 

This is a caſe where the aflent of the creditor to the 
aGt of the bankrupt, and the delivery of the goods to the 
order of the creditor, is compleat before the a&t of bank- 
ruptcy committed; and further, it is the caſe-of an a& 
done, not of a deed. In all its circumſtances, therefore, 
there is no caſe exa&tly ſimilar to it. | But the law daes 
not confilt in particular caſes, but in general principles, 
which run through the caſes, and govern the deciſion of 
them. The general principle applicable to the preſent 
caſe 1s this, that a fraudulent contrivance with a view to 
defeat the bankrupt laws is void, and annuls the aQ, 
T his principle is eſtabliſhed by many caſes. Every caſe 
that has determined a conveyance by a trader of his whole 
eftcas, to pay a creditor, to be an aft .of bankruptcy, pro- 
ceeds on this foundation, that it is fraudulent againſt the 


| bankrupt laws, and therefore void. Every caſe that ſays 
it is an act of bankruptcy, if one creditor only is ex- 


cepted out of fuch conveyance, goes upon the ſame prit- 
ciple. It was long ago determined, that a conveyance 
of all a man's effects was clearly a fraudulent convey- 
ance, and leaving out ſomething, or a. part, by way df 


_ colour, will not mend it. But the caſe in the Common 
| Pleas went further than any former caſe, for there the 


conveyance of a third part of the bankrupt's effects only, 


and a fair tranſactign with the party, was held to be frau- 
dulent 


avoided by the Aſtigittient; 


dulent and void, as againſt the reſt of the creditors, and Ch. VILE 124 
being by deed was in itſelf an a& of bankruptcy. And Sm, 


no doubt in that caſe, which was a bill of ſale, if it was 
fraudulent at all, it muſt likewife be 'an a& of bank- 
ruptcy ; that caſe was well and fully confidered, But I 
am of opinion, that no fraudulent tranfation which is not 


| a deed, is in itſe}f anact of bankruptcy ; but then ſuch a 


tranſaction is void. Where a fale of goods is fraudulent; 


and done with no other view whatſoever but to defeat the 
equality of the bankrupt laws, it is void on account of 
ſuch intended fraud. I will take it to be true in this 


caſe, what Mr. Peckham has ſaid, that the defendant is 
moſt probably a meritorious creditor 3 for the bankrupt 
juſt after the failure of Fordyce was in tottering circum= 
ſtances, and the defendant on the 1ft of Augu/?, 1772; 


Jent him 1,000. on his bond. It is therefore highly 


probable to have been a friendly a&t on the part of the 
defendant, But till that will not warrant the tranſaction 


vn the part of the bankrupt; if it is a fraud on the bank- 


rupt laws. Now let us ſee whether the tranſaQtion in 
this caſe is a mere fraudulent contrivance, with no other 
view whatſoever but to defeat the conſequences of a cet- 
tain bankruptcy. In the firſt place, it is ſtated to have 
been expreſsly in contemplation of that bankruptcy, 
which was certain, for the bankrupt had previouſly con- 


terted that a commiffion of bankrupt ſhould be taken out 


againſt him; knowing he could not ſtand; and one of the 
creditors, with whom this was planned, faid at the trial, 
« he himſelf would have got a preference too, if he 


*« thought by law he could huve done fo.'” Further, it 


was apreed that a particular perſon ſhould be the peti- 
tioning creditor; When he returned to Saliſbury, he 


continued in the ſame tottering ſituation, and told his-- 


clerk he muſt break : he had once reſolved to break on 
the Friday, but he recolleted afterwards that it ſhould 
not be until the next day, and for this evident reaſon, if 
he had broken on the . Friday he would have become 

Yor, I, Ca: bankrupt 
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336 Frandulent Delivery df Property 
Ch. VHI. f. 12. bankrupt too ſoon, for it was as much as cver he coil 
ops Sang do to get the goods delivered to his friend on the Friday, 

How does this caſe - ſtand then f Was there any applica- 
tion on the part of the creditor ? Was the money become 
duc ? Did the creditor demand payment? Did he threaten 
proceſs if the bankrupt did not pay ? Not one of theſe 
circumſtances appear. On the cofitrary, the whole was 
tranſacted behind the back. of the creditor 3 and without 
any previous communication, without any previous tranſ. 
action or {tipulation, a bill of parcels is made out, which 
bears date the 22d of September, but was not delivered 
until the 24th. The next thing 1s, it purports to be a 
bill of fale of goods at particular prices. 

— That is not truc. No prices were agreed on; the de. 
fendant knew nothing of the matter. This bill of per- 
cels 1s delivered to the defendants upon the 24th. With 
what view? It mult be to apprize the defendant that he 
meant'to ſecure him. Again, there is no receipt on the 
bond. It is impoſkble to conſider this as a fale, it mufi 
be a ſecurity, a plank to fave; the goods are to a much 
larger amount than the principal and intereſt due on the 
bond. There 1s rothing that carries the face of a {ale 
upon it ; no receipt, 12 tranſaction, no acknowledgment 
;n diſcharge of the bond, no account. "The whole 1s 2 
ſecret clardeſtine contrivance, with no other view or in- 
tention than to give a preference, and to defeat the coi- 
ſequences of a certain bankruptcy, though it puryports to 
be a bong fide ſale, Another exceſiive ſtrong circuit 

_ Nance is, that the defendant never bought or dealt in this 
kind of goods, and moreover they were at that time 1n the 
hands of the bankrupt's agent. | | 

There 1s a cdemental diitinCtion between an act like 
this, and one done in the common courſe of buſineſs: tlic 
ſtatutes bave telation back only to the at of bankruptcy. 
And I conſider here, that there is no a& of bankruptcy 
till-the 26th. If in a fair courſe of buſineſs a man pays 
a creditor who comes to be paid, notwithſtanding the 

R OTTITIES | dcbtor 


avoided by the Aſſignment; 


debtor's knowledge of his own affairs, or his intention to 
break; yet, being a fair tranſaction in the courſe of buſts 
neſs, the payment is good, for the preference 1 1s there got 
conſequentially, not by deſign, it is not the obje& but 
the preference is obtained, in conſequence of the payment 
being made at that time, 

Suppoſe a creditor preſſes his debtor for payment, and 
the debtor makes a mortgage of his goods, and delivers 


poſſeſſion 3: that 1s, and at any time may be, a tranſaCtion_ 


in the common courlſe of buſineſs, without the creditor's 
knowing there is any act of bankruptcy in contemplation, 


and therefore good. It is not to be affeted by what 
paſſes in the mind of the bankrupt. But in the preſent 


caſe, there is not a ſingle thing but what is a ſtep to- 
wards fraud, and a proof of an intended preference; and 
to ſupport it would be to overturn the whole ſyſtem of 
the bankrupt laws. 'T he preſent therefore is a fraudulent 
fale upon all the creditors, and all the laws concerning 
bankrupts, 


The preſent determination will not affe& the caſe of a 
fair mortgage of goods delivered, ariſing out of a tranſ- 


ation in the common courſe of buſineſs, It will only 
affect caſes where there is no object but that of defeatin 
the bankrupt laws, and committing a fraud on all the other 
creditors. 

Aſton, Juſtice. —Nothing but a number of nvthoritien, 
cited to throw a cloud over the queſtion, can make one 
loſe fight of the fraud in this caſe. It is a mere con- 
trivance betwixt the creditor and debtor. It has been 
contended to be a payment, but it is clearly no payment 


nor ſale, It was a ſudden thought to wake out a bill of 


ſale in form, but there is no truth in it. The bankrupt 
had ordered goods to the amount of 6001. to be delivered 
In the ſame way, which would have amounted to more 
than principal and intereſt upon the bond, _ If the bank- 
rupt had paid what was due on the bond, in bank notes 
or money; and had taken up the bond, I think there might 
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Fraudulent Delivery of Property 
be an argument in that caſe, as to the fairneſs of the pay- 
ment, But this was done without demand, not in : 
common courſe of dealing ; and the bond was left in the 
hands of the creditor, without any receipt taken upon it. 


I do not know where ſuch a preference as this 1s to ſtop, 


There is no caſe which ſays a preference ſhall be con- 
fined to a ſingle creditor. If a trader may prefer one, he 
may prefer more. The preſent tranſaction 1s not in it- 
felf an a&t of bankruptcy; but not being a payment in 
the regular and common courſe of dealing and. buſineſs, 
it is a fraudulent tranſaCtion, and therefore void with re« 
fpect to the other creditors. _ 

Mr. Juſtice Filles, and Mr. Juſtice A/hur/t, were of 
the ſame opinion. Per cuy?* p:/ea, to be delivered to the 
Pe, 

But 'if a trader, under an appickoilics of legal OFT 
Lelivers Property to his creditor, or gives him a power 
to receive it, ſuch act is valid, notwithſtanding the bank- 
rupt knew himſelf to be inſolvent. 

As where an adtion of trover was tried before Buller, 
Juſtice, at Guildhall, which was brought by the aflignees 
of : the bankrupt in order to recover ſome goods which 
the defendant had taken poſſeſſion of under a warrant 
attorney, to confeſs a judgment executed by the bankrupt 
about ſix months before the at of bankruptcy com- 
mitted, but at a time when ſhe knew ſhe was in aa inſo!- 
vent ſtate. 

The defendant had. in the year 1730 coined in two 
bonds with the bankrupt, and had received a counter bone 
of indemnity z, when theſe bonds became due, the bank- 
rupt not having wherewithal to diſcharge them, applied 
again to the defendant, and engaged him to join wit her 
in two new bonds, payable in Fulys I 784, for the purpoſe 
of 'railing money to take up one of the old bonds : one 
of them was accordingly taken up the 14th of January, 
we 


'The 


avoided by the Afignment, 


The defendant took another counter bond of ——_—_ 
ypon his joining 1n the two Ilait bonds. 

Previous to the 3d of Fune, 1785, the day.on which 
the a& of bankruptcy happened, the bankrupt ſent for 
the defendant, and propoſed to him tiat he ſhould take 
out his debt in go9ds ; ; to which he acceded, and the war- 
rant of attorney in queſtion was given. It appeared that 
her reaſon for ſending for the defendant originated from a 
letter, taking notice, though not in a threatening way, of 
her ſituation with reſpec to the defendant ; which letter 
ſhe had received juſt before from Meflrs. Fofſet and 
Bellamy, whom ſhe knew to have aCted in a former tranſ- 


ation as attornies for- the defendant ; though upon this 


occaſion they were not in fact concerned for him. 

The two laſt bonds were not diſcharged by the de- 
fendant till ſome time after the execution; nor had the 
obligees ever threatened to refort to him for payment at 
that time z the bonds not having then become que. 

| Another circumſtance was alſo much relied upon for 
the plaintiffs at the trial, that the defendant, vpon his 


examination before the commiſkoners, had ſworn, that 


when he took poſſeſſion of the goods under the warrant 
of attorney, he was not an actual creditor. 

The judge left it to the jury to conſider, whether the 
means which the bankrupt put into the defendant's hands 


to pay himſelf, were fraudulent or not; ; for if ſhe had 


executed the warrant of attorney from neceſſity, or in 
order to ſave herſelf, though perhaps acting by miſtake, 
or under a falſe apprehenſion that the defendant was 
taking due means to enforce his demands upon her, it was 
certainly a legal act; but if ſhe had acted merely with a 
view to favour the d:fendant and give him an undue pre- 
ference, it was void. 


The jury found a verdiC for the defendant. 


Upon a motion for a new trial, Lord Mansfield, Ch. J. 


Taid, A bankrupt when in lo of his bank- 
Tuptey, cannot by his yoluntary ac favour any one cre- 
Cc 3 . ditor 
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 Frandulent -Deliverp of Property 


Ch. VIII. f.r2, ditor 3 but if -under fear of Jegal proceſs he IVES A Pre. 
ny =o ference, it is evidence that he does not do it voluntarily, 


Teates v. 


__ Groves, 


Vez. jun. 250, 


Smith v. 
Payne. 

6 Term. Rep. 
I52. 

Ex paite 
Scudamore. 


3 Vez, Jun, e. 


And though the defendant in this caſe had taken no ſteps 
to ſecure himſelf in caſe he was called upon; yet the 


bankrupt aCting from miſtake, was under the ſame aypre- 


henſtons of legal proceſs as if the defendant had actually 


threatened her; ſo that her executing the warrant of at- 


torney was not a voluntary act, but the effect of fear, 


however groundleſs that might be. And a new trial was 
refuſed. : 


So if a debtor, upon being preſſed by his creditor, who 


knew him to be inſolvent, gives an order upon a perſon 
having his property, to pay out of the proceeds, it has 


been determined not to aftect the payment. * Dawſon and 
Brewer being indebted to Yeates and Browne in 4521. 
upon a note of hand and mtereſt, on the 28th ay, 1738, 
entered into partnerſhip with Groves and Dickinſon. By 
agreement they were to carry-on the trade in the brew- 


: houſe of Dawſon at Ken/ington; the dwelling houſe which 


he held under the ſame leaſe was to be for his ſole uſe, 
but in caſe he ſhould retire from the partnerſhip, the other 


partners were to have the offer of it. In 1789 Darwen 


retired, and it was agreed that the dwelling houſe ſhould 
be affiened by him, and the leaſe was depoſited in the 


hands of Browne for the benefit of all parties. The at- 


torney for Greves and Dickinſon, upon ſearching the re- 
giſter for the county of Middl:ſex, found a mortgage upon 
this property of Dawſon's for 2,000/. Browne not hav- 
ing heard of this before, infiſted then upon payment of 
his debt, and under an agreement in September, 1789, 


| that it ſhould be paid by Graves and Dickinſon, out of the 


purchaſe money of the dwelling houſe, after diſcharging 


the incumbrance upon it, Dawſon drew an order, :- 


rected to Groves and Dickinſon, to pay the amount of the 
note and intereſt to Browne out of the purchaſe money 


for value received; that draft to be a diſcharge to them | 


for ſo much, That order was not accepted in writing, | 


but 
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avoided by the Aſſignment, - 39t 


but Groves and Dickinſon verbally agreed, that when the Ch. VIIL f. 12. 

_ aſſignments were prepared, and the purchaſe money to be 
paid, Browne ſhould receive notice to attend, In De- 
cember, 178g, the aſſignments being prepared, Browne 
attended in conſequence of notice, but before the tranſ- 
action could be gone through Dawſon went out of the 
room and was arreſted, and in Fanuary, 1799, a com- 
miſſion of bankrupt iſſued againit him. Yates and 
Brnone filed this bi!l that they might be declared to have 

a lien for their devt upon the purchaſe money, after ſaite 
faction of the mortgage. 

The Lord Chai:cellor ſaid, That the order was not "i 
bill of exchange, becauſe payable out of a particular fund. 
The bankrupt ſeems to me to have bzen campetent to 
make that order. It never has been thought, even in the 
bicheſt way of calculating fraud in theſe caſes, the rea- 
ſons of which I do not perfectly afſent to, that unleſs done 
in cortemplation' of actual bankruptcy it would do; for 
if a man is failing in his circumſtances that is a very good 
reaſon for preſſing him. "This is nothing but a direCtion 
to a man to pay part of his money to another for a forg- 
gone valyable conſideration. Tt he could transfer he has 
done it, and it being his own money he could transfer. 
The transfer was aCtually made. T hey were in the right 
not to accept, as it was not a bill of exchange. .It is not 
an inchoate buſineſs. The order fixed the money the 
moment it was ſhewn to Groves and Dickinſon. The 
Attorney General obſerving that the plaintiff knew the 
bankrupt was inſolvent, the Chancellor ſaid, I will take it 
for granted they did know he was inflyent, it will not 
amount to any thing. I know it has been ſurmiſed that 
thoſe tranſaEtions are frauds upon the bankrupt laws. It 
may be ſo if in contemplation of bankruptcy; I will not 
contradict it now, eſpecially as it is not before me, But 

tis admitted, the evidence does not go to that, There 
Was a decree for the plaintiffs with coſts. | 
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392 When the Alignment bars the Crown, 


Ch. VIIL.\. 14, 


OY Re" SE CT. XIIL 
| Operation of the Aſſignment to ber the Preceſs of the 
Crown. 
| Audlley v- Tre crown is not bound by the acts relating to bank. 
Haiſey. | 


Sir W. Jones Tupts, not being named in them ; therefore an extent 


pd Y F TD ſerved upon the property of the bankrupt, will bind from 


Bunb. 202. th zZ?/fe of the writ, and till actual aſſignment by the 
ow 4s us con. mifſioners ;z but the king is bound by an aCtual affign- 


Tuly 11-84, ment, oecauſe the property is then abſolutely transferred 


2.30. 
BIN: 4 © to a third perſon, 


Thoroughgocf, 3 Mid. 236,. Comb. 123. Rorke v. Dayrell. q Term. Rep. 408. 

Park. Rep. 126, On? became indebted to the crown, and a commiſſion 
of bankrupt was ſue\l out againſt him, and an aflignment 
made of his ef:«Cis; and an extent ifſued from the crown, 

_ teſted the day ©: the date of the aſignment, and the crown 

was preterred, 

Brafſey'y- The land-tax money in the hands of collectors is a 

ng hin - debt to the king, but the warrant of the commiſſioners 

"ane 97% of the land-tax is not equal to an extent fo as to bind 
the zoods from the date; bur until aftignment the pro- 
perty 1s in the bankrupt, and the land-tax commiſſioners 
warrant executed before the affignment will create a lien 
vpon-ſuch a ſeizure, therefore all the aMgnees right is to 
redeem the goods wich are in the hands of the commil 
ſioners of the 12nd tzx for that purpoſe. 

Stacy v. Hulſe, A candle-maker in arrear for the ſingle duties, be- 


| 6:udh coming banxrupt, and convicted for non-payment after 
General v. the aſſignment of his effects, the double duties are a lien 
ner: F---1-r, upon the candles, utenſils, and materials | 1n the hands of 
Dougl. 4-9. his aignees, and they may be diſtrained, 


But a warrant to 
levy on the bankrupt's goods generally is bad, upon & forfeiture for conegaling ſoap. Aullin vs, 
Whitchead, 6 Term, Rep. 430» | 


SE CT. 


When Commiſſioners caunoc align Lads. 


DS .E.C"T..-- XY; 
IV hen the Commuſſioners cannot affien the Bankrupt's Lands, 


_ TarE commiſſioners cannot aſſign lands, which the 
bankrupt had fold by decd indented, although the en- 
' rolment was after the bankruptcy. Nor lands which the 
bankrupt ſold, after having committed a ſecret act of 
bankruptcy, wile the compbiſicn to prove him a bank- 
rupt ſhall be ſued in ive years after the act of bank- 
ruptcy. 

By the ſtatute 21 7ac. 1, c. 19. / 14 Lands, ook, 
&c. whereof an extent or execution 1s ſerved and exe- 
cuted before a trader became bankrupt, cannot be-aflign- 


ed; nor can lands be aſſigned if a ſtatute be extended 


upon them, though the liberate was not ſued before the 
bankruptcy; nor goods taken in execution for the bank- 
rupt, before the return of the writ. 

_ By the ftatute of 1 Fac. 1. c. 15. ſi 5. The-com- 
miſſioners cannot ſell lands as purchaſed or conveyed by 
tic bankrupt upon the marriage of any of his childfen, 
þoth parties being of the years of conſent. 


ot 
Ch. VIII. C. 34. 


Sir W. Tones, 
Rep. 20% 


Pain. Ve Teap. 
I Salks 1C3. 


Audley ve 
Halſey, 

Cro. Car. 149« 
Sir W. Jones 
202. 

Benſon. v. 


Flower. Cro. Car. 166, 176. Sir W. Jones 215. 


The commiſſioners cannot affign a leaſe in which is. 


inſerted a covenant to be void in cafe of bankruptcy. 

For in ejectment, the caſe was that Fohn Hunter, 
being ſeiſcd in fee of the premiſles in queſtion, demiſed 
tne ſame by two ſeveral leaſes, dated the 24th of December, 
1778, to Green, (who for ſome time before had been, 
and afterwards.continued to be a dealer in horſes) for 21 
years from /:chaelmas, 1778, at rack-rents for both 
farms of 150/. a year, without any fine or other con- 
lideration than the yearly rents; in each of which lcaſes 


1s contained the following provifo; © that if the faid 


« yearly rents thereby reſerved, or either of them, or any 
* part thereof, ſhall be behind or unpaid for twenty days 
«K PEE 


Roe v. Calliers, 
2 Term. Rep. 

I 33s 

Goreing ve. 
Warner. 

2 Eq. Ca. Ad. 
ICC, ant?, 
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Ch. VIII. ſ.14. 


« leafe, or aſſign or let the premiſles thereby demiſed, er 


'<« truſt for the benefit of his or their creditors ; that thei 


. afſfignment. Upon a queltion, whether the proviſo in the 


proviſo in a leaſe that if the lefiee commit an act of 
| bankruptcy, or in other words, do any of thoſe acts upon 


When Commiſſioners cannot aſſign Lands, 


&© next after the reſpective days of payment, being lay. 
« fully demanccd : or it the ſaid F, Green, his cxccuters 
« or adminiſtrators, ſhall afiign over the indenture of 


« any part thereof, to any perſon whatſoever, for any 
« time or times whatfoever, without, the licence or con- 
« fent of the faid F. Hunter, his heirs or affigns, fir 
« had or obtained in writing under his or their hands, for 
& that purpoſe: or if the ſaid F. Green, his executors or 
« adminiſtrators, ſhall commit any act of bankruptcy 
« within the intent and meaning of any ſtatutes made or 
© to be made in relation to bankrupts, whereon a com- 
© miſſion ſhall iflue, and he or they ſhall be found and 
« declared to be a bankrupt or bankrupts : or if he or they 
« ſhall make any compoſition with his or their creditors 
<« for the payment of his or their debts, though a com- 
« miftion of bankrupt doth not iffue: or if he or they 
« ſhall make any aſſignment of his or their effects, in 


« and from thenceforth, in any of the faid caſes, it ſhall 
« and may be lawful to and for the ſaid F. Hunter, his 
$ heirs and aſſigns, into the ſaid demifed premiſles to re- 
« enter; an the fame again tq have, re-poſleſs and en- 
« joy, as in his or their former eſtate; any thing therein 
K contained to the contrary notwithſtanding.” Coun- 
terparts of the ſaid leaſes were executed. The farms after 
fuch demiſe, and before the bankruptcy of Green, were 
mmproved by the bankrupt 3ol. per annum. A com- 
miſſion iſſued on the 3d of February, 1787, againſt Green, 
and he was duly iound and declared a bankrupt; the de- 
tendants aferwards cntered into the premilies, and were 
poſlefſed as aflfignees under the commiſſion, and the uſual 


icaſe was good ? 


Abburt J. faid, The only queſtion is, Whether a 


which 


When Commiſſioners cannot aſſign Lands. «W986 
which a commiſhon of bankrupt may be ſued out, the Ch. VIIL.C. 14. 
Jandlord ſhall have a right to re-enter, is legal, or not? vw 
The general principle'is clear, that the landlord having 
the jus diſponendi, may annex whatever conditions he 

_ pleaſes to his grant, provided they be not illegal or un- 

_ reaſonable. 'Then is this proviſo contrary to any exprefs 
law, or ſo unreaſonable, as that the law will pronounce it 
to be yoid? That it is not againſt any poſitive law is ad- 
mitted, no cafe has decided it to be illegal. In the caſe 
of Lord Stanhope againſt Skeggs, the court were divided 
in opinion upon the queſtion which aroſe there; therefore 
that is no authority either way; but conſidering what the 
ground of that difference was, it is ſome authority in. 
ſupport of this proviſo; for the doubt aroſe upon con- 
ſidering whether a clauſe of reſtraint could operate upon 
the executors to prevent them from affigning land which 
was expreſsly leaſed to the original tenant and his execu- _ 
tors, eo nomine ; when that was the only means by which 
they could exerciſe their truſt, Now that doubt does 
not occur in this caſe, this queſtion turning on a different 
point. "This proviſo then not being againſt any expreſs 
authority of law, it remains to be conſidered, whether it 
is void or unlawful as againſt reaſon or public policy; 
now it does not appear to me to be againſt either. Firſt, 

It is reaſonable that a Jandlord ſhould exerciſe his judg- 

- ment with reſpe&t to the perſon to whom he truſts the 
management of his eſtate: a covenant therefore not to 
afign is legal. Covenants to that effect are frequently 
inſerted in leaſes, and ejeftments are every day brought 
on a breach of ſuch covenants. The landlora may very 
well provide, that the tenant ſhall not make him liable 
to any riſk by a voluntary aſſignment, or by any a& which 
obliges him to relinquiſh the poſſeſſion. If it be reaſon- 
able for him to- reſtrain the tenant from aſſigning, it is 
equally reaſonable for him to guard againſt ſuch an event 
as the preſent, becauſe the conſequence of the bank- 
ruptcy is an aſſignment of the property into other hands, 
Page | Perhaps 
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When Commiſſioners cannot alligh Lande, 


Ch. V1IL. f: 14+ Perhaps it may be mare neceflery for the landlord to 
ny card againft this latter event, as there is greater d.n- 


ger to be apprehended by him in this than in the former 


caſe, Perſons who are put into policflion under a com- 


miſſion are ili lefs likely to take proper care of the land 
than a private affiznee of the firſt tenant. Neither is 
there any reafon of public policy to be urged againſt 


allowing {uch a proviſo, It conduces to the ſecurity of 


the landlords, which can never be urged as a ground of 
objection on that head, On the whole, therefore, I am 
of opinion, that this is a valid proviſo, and the leaſe hav. 
ing been forteited by the tenant's becoming a bankrupt, 


| the leffor of the plaintiff is entitled to recover, 


Buller, }.— After commending the conciſenefs of the 
ſpecial verdict, and recommending it as an example in 
future, ſaid, The queſtion lics in a very narrow compals, 
Whether a provilo in a leaſe for twenty-one years, that 


it ſhall be void if the leſſee become a bankrupt, is: good 


in law ? The defendant's, courſe] has commented much 
upon the different parts of this proviſo. I cannot fay 
whether any part of it may or may not be objectionable 
with reference to the ſtatuies concerning bankrupts ; we 
are now to decide upon the conftruction of a proviſo at 
common law, and not on any ſtatute. There is a great 
difference between them, Lord Chief Juſtice Wilna 


. took. the Gdiitinction in a caſe before him in the Common 
Pleas, in which his Lordihip faid, where the queſtion 


depends on a itatute, that mows down all before it, anc 
it acts like a powerful tyrant that knows no bounds ; but 


| the common law acts with a more lenient hand, it roots 


out that which is bad and leaves that which is good. 


The queſtion here is, whether this proviſo is good ac- 
cording to the principles of the commen: law, as to that 


part of it on which this queſtion ariſes, namely the a&t 
of bankruptcy, which is the only point neceſſary to bz 


| conſidered, The cafes cited by the defendant's counſel, 


have not the leait analogy to the preſent queſtion, T hat 
| * =o 4: ol 


When Commiſſioners cannot aſſign Lands, 47 
which was cited from Equity Caſes Abridged, proves Cl. VII. f. 14, 
nothing to this purpoſe. It was there taken for granted, 
that a clauſe to prevent” alienation by the tenant was 
g90d, but the Court confidered, that the particular alien: 
tion in queſtion was not within the terms of the cove - 
nant, becauſe the covenant only extended to the att of 
the party, and that was an altenation in law, for that 
aſſignment was by virtue of a ſtatute. "This caſe has alſo 

| been argued on gcneral principles of inconvenience, be- 
cauſe the poſſetion of an eftate on ſuch terms enables 
tenants to hold out falſe colours to the world. But that 
fort of obſervation does not apply to the caſe of Jand, for 

a creditor would not rely on the bare poſleſſion of the | 
land by the occupter, unlefs he knew what intereſt he had 
in it. If he were defirous of knowing that, he muſt look 
into the leaſe itſelf, and -there he would fnd the proviſo; 
that the tenant's intercit would be forfeited 1n caſe of his 

Hankruptcy. The ſtock upon a farm may indeed induce 
a credit, but that will not govern the preſent caſe. It 19 
next urged that this 1s equivalent to a proviſo, that the 
leaſe ſhall not be ſeized under a commiſſion of bankrupt; 
the defendant's counſel having firſt ſuppoſed the leaſe to 

de granted abſolutely for a certain term, and then that a 
ſubſequent proviſo is added to that effect. Such a proviſo 
as that indeed would be bad, becauſe it would be repus- 
nant to the grant itfelf ; but here there 1s an expreſs lim - 
tation that the leaſe ſhall be void upon the- fat of the 
kilee's becoming a bankrupt. It is clear that the land+ 
lord in this caſe parted with the term on account of his 
perſonal confidence in his tenant, that is manifeſtly the 
caſe. in all leaſes where clautfes againlt alienation -are in- 
ſerted, "The landlord perhaps relies on the tenant's ho#+ 
neſty, or he approves of his ikill in farming, and thinks 
he will take more care of the farm than another, and * 
therefore he bas. a right to guard agaiaſt the event of the 
eltate's falling: into: the. hands of any other perſon who 
may not manage .it ſo well.as the-origing} tenant, Sup 

x, Se | Y | pole 


398 When Commiſſioners cannot afſigit Lands; 


Ch. VIII. Cf. 14, Poſe aleaſe were made for twenty-one years, on Condition | 
L—— that the tenant ſhall ſo Jong continue to occupy the land 
_ perſonally, there could be no objection made to ſuch a 
condition, for the perſonal confidence is the very motive 
of granting the leaſe, and that is like the preſent caſe, 
Lord Stanhope's caſe does not apply at all to this. In the 
firſt place the Court were equally divided, and therefore 
the caſe is of no authority. In mentioning this I do not 
mean to ſay, or even to infinuate, that the opinion which 
| I then held was right. But there is a great difference 
between the two cafes, for there the leaſe was granted to 
| the tenant, his executors and adminiſtrators, they were to | 
þ | take as ſuch, which gave riſe to the doubt in that caſe, 
and Lord Mansfield there ſaid the difficulty is, that as by 
the terms of the leaſe, the executors were to take, the 
ſubſequent proviſo, that they ſhould not ailign, ſeems to 
be repugnant to the grant itſelf. Again, that was not a 
huſbandry leaſe for twenty-one years like the preſent, but 
for forty-one years, and there may be great reaſon for a 
diſtin&ion between the two terms, for if ſuch a proviſo 
| as this were inſerted in very long leaſes, it would-be tying 
: up property for a conſiderable length of time, and would 
þe open to the obje&ion of creating a perpetuity. But 
the principal ground is, that this is a Ripulation not 
azainf law, not repugnant to any thing ſtated in the - 
former part of the leaſe, but merely a ſtipulation againſt 
the act of the leflee himſelf, which I _ it was com. 
petent for the leſlor to make, 

Greſe, J,—The queſtion is, whether the landlord may 
not ſtipulate, that he will let his land aply to the tenant, 
or to ſuch aflignees of the 'tenant as the Jandlord ſhall 
approve of, I know of no ſtatute or caſe which ſays that 
ijuch a ſtipulation is bad. The defendant's counſel has 
called to his aſſiſtance the 21 Fac. 1. but that has never 
been conſtrued to extend to lands, it only relates to goods 
and chattels. The argument of the tenant's obtaining 
credit it by bglding. out fall colours docs not apply to yo 

by (of 


affignment does not paſs Property, &c. 


caſe of land, but merely to goods, for a man does not get 
credit merely from the occupation of land, but from the 
intereſt which he has in it; in order to know which, it 
is neceſſary that the creditor ſhould ſee -the leaſe, which 
when produced would ſhew that the eſtate would be de- 
feated upon the tenant's becoming a bankrupt. 'There- 
fore the argument derived from the credit which the 
tenant is likely to get by being in poſſeſſion of the land, 
can have no weight in this caſe. As to the inconve= 
' nience which has been contended will arife from efta- 
bliſhing the validity of this provilo, it rather bears the 


other way, for this cannot be determined to be legal on 


any principle, which would not equally extend to leaſes 
which are every day granted in large towns, reſtraining; 
the aſſignment of houſes to perſons exerciſing obnoxious 
trades, that not only diminiſhes the value of the parti - 
cular houſe ſo afſtigned, but alſo the adjoining houſes be- 
longing probably. to the ſame Jandlord, —Judgment Sr 
the plaintiff, _ | 


SDS ECT.-&V. , 
Aſignment does not paſs Property in Po/jc/Jion if the Bank- 


rupt as Factor, Executer, or other Truſtee. 


IF a bankrupt is a faftor, although he has the poſleſ- 
fon of the goods of his principal, and the power of im- 
mediately ſelling them and taking the money, yet that is 
not a poſſefſion within the meaning 'ot the ſtatute, 21 F. 1. 
- C. 19, /. 11. nor will the cafe be altered if the factor as 
upon a del credere commiſſion. 
| | 2 Vez, 586, 1Atk. 232. Ex parte Ourſel, 
| Thus Lord Chief Juſtice Lee laid down the rule, that 
this method had not deprived the confignor of his remedy 
azainſt the buyer, provided there was no payment to the 
factor, It is true, the jury did not regard this direQtion, 
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Ch. VIIL. 15. 
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Garret v. 
Cullum. 
Bull. N.P. 
laſt ed. 42. 
Godfrey v. 
Furzo. 

3 P. W. 185. 
Ex parte 
Dumas. 
Ambler 297- 


Scrimſliire +." © 
Alderton. 
2 IU, Lite + 


40D 


Ch. V1IL. Cf. 15, 
ner wmnmnmnnd 


Eſcot Vs 
Mitlward. 
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It a factor con- 
ceals the prin- 
cipal and fells 
in his own | 
| name, the buyer 
| has a right to 
configer him as 
the principal, 
and in an action 
by the real 
owner may ſet 
off a dedt due 
from the factor. 
George v. 
Clagzetr. 

7 1lJerm Rep. 
359- 

Rabone vs 
Williams. 

cited 7. Term 
Rep. 360, 
Bayley v. 


Morl-. Ye. Ibid. 


Stracey v. Deey 
- cited, 7 Term. 
Rep. 36r. 


Sz the former 
note of this cale 
GOrrec! 2d, 

- 2710 Rep. 
251, 


Ex parte 
Murry. 
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Buller, in which it appeared, the plaintiffs were merchants 


_ buyers, On the 20th Fune, Farrer ſtopt payment, and 


{et off was difallowed on the ground of fraud, and the 


Aſſignment does not paſs Property iit 
and two verdicts were found againft it ; but it has ſince 


been ſeveral times recognized and eſtablithed as lay. 


An action was tried at Guzi/dhall betore Mr, Juſtice 


in £:1don, and in 7uve, 1783, had a quantity of wheat 
conligned to them from O/tend, the 'ſale of which they 
intruſted to one Farrer as their faftor. The factors in 
the corn trade, like thoſe in the linen trade, receive a 
credere commiſſion, beſides their fatorage, and never 
communicate the names of the purchaſers to the owners, 
except in Caſe of the factor's fatlure. Farrer, on the gth_ 
Func, 1783, fold 211 quarters of the plaintif?*s wheat, to 
the defendant Af:kvard, On the 19th Funs, Farrcy 
being about to ſtop payment, gave up the wheat under his 
care, to the plaintifts, and ſent them the names of tke 


a ſhort tre afterwards, his creditors executed a deed of 
compoſition, On the 21ſt Fane, the plaintiff delivered 
the detendant, A7i{wvard, a bill of parcels, of the wheat 
fold to him by Farrer, as their faCtor, and deſired him to 
accept a bill at a month tor the amount, which he refuſed, 
inſiſting that he had a right to fet of a debr due to him 
from Far rer, againſt the. price of the wheat. 

Nr. Juſtice Bultzr, in his charge to the jury, dechared 
the doctrine laid down by Lord Chief Juſtice Lee, in 
Scrimfhire v. Aiderton to be law ; and it appearing that 
Farrer was inloivent foine time before the ſale, and had 
avoided all dealings for a month, and had defired that there 
might be no buying in his name, and had not dealt with 
th2 defendant for a year before, but was in his debt, the 


plaintiffs recovered a verdict, 

Again one 4urray, of Belfaſt in Ireland, in 1782, con- 
ſigned a quantity of linens to Bate and Henkel! of London, 
to be diſpoſed of by them as his faftors, upon a del credere 
commiſſion, Bate and Henkel] fold the linens for 192 /. 
I4 5. and before they received the money became bank- 
| rupts: 
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rupts. The aiignees afterwards received the money of Ch. VIIL. Cf. 15. 
the purchaſer, waich /Jurray demanded of the aſſignees, ——w=—, 
who refuſed to pay it, infiſting that /{urray might come 
in as a creditor, under the commiſſion, AZurray pre- 
ſented a petition to the Lord Chancellor, praying that the 
afiznees might be ordered to pay him the money his linen 
fold for, after deduSting the commiſſions and charges, 
and a ſmall ſum due from Turray to the bankrupts, on 
another account. 

_ His Lordſhip, after hearing the point of law argued, 
vas Clearly of opinion, that the purchaſer, not having paid 
for the linens, previous to the bankruptcy, AZurray the 
confignor was entitled to receive the price of the linen, 
and accordingly ordered the affiences to pay him the 
money. : | 

In like manner if bills of exchange or goods are fent 
to a merchant to be applied to a particular purpoſe, and 
the merchant breaks having the bills of exchange or goods 
in kis poſſeMon, they do not paſs by the aſſignment. 

Pherefore where Dumas and Co. who were merchants xx parte 
and co-partners at Paris, had dealings with 7ulan and hp" : 
Son, who were merchants in IRS and co-partners. {cy <36. 

Dumas and Co. drew ſeveral bills of exchange in Decem- 30 Lada 

ber, 1753, on Julian and Son, amounting to 1,1157. and 2 Vos. Gras 
undertook to make remittances in order to pay the faid mn No 
bills and at the ſame time acquainted them, that theſe 3 Þ. w. 185, 
bills were intended for the proper and particular account era 
of the petitioner's houſe at Cadiz, and deftired them to 5 Term Rep, 
open a new account for theſe bills in their books, and to 7: _ "" 
keep the fame ſeparate and diſtinct from their own, and C, P. 501. 

to diſtinguiſh ſuch new account by the mark or letter G, 

being the initial letter of the name of the firſt of the part= 


ners, who had the management or direction of the houſe 
at Cadiz, 

The petitioners xcoondingly did remit to Zulzan and 
his Son, ſeveral bills drawn on FYanzeck and company, 
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Ch. VIII. f. t5. and on other merchants in London, amounting my tho 


whole to the ſum of 1,146 /. 11s. 114. 

Tultan the father and his fon, in a letter to the peti- 
tioners, acknowledgcd the receipt of the ſeveral bills, and 
expreſsly promiſed to give the petitioners credit in their 
new account CG. 

On the 15th of February Fulian the father died. 

On the 27th of February, on the very day the creditoes 
of the Fulians met, a reſolution had been taken by Peter 


| the ſon to ſtop payment, and which he did accordingly, 


The next day he diſcounted two of theſe remittances, the 
one for 300 /, and another for 2667, 115. 114. making 
together 5667. 115, 114, 

On the 20th of March, a commiſſion of bankrupt | 
was awarded and ilſued againſt Peter Fulan ; and Fans 
Godin and Francs Duval of London, were choſen aſhiy- 
Necse 

The petitioners inſiſted the ſaid bills were not liable to 
be applied or converted by Fohn Fulan and his ſon, to 


- any other uſe, or on any other account, than as tne pcti- 


tioner had directed, and charged that the ſeveral bills re- 
mained in the hands of the affignees, or if the bills,. or any 
part had been applied to any other uſe, ſuch procceding 
was not only a groſs fraud but abſolutely illegal. 

They prayed therefore, that theaſſignees might be ordered 
to deliver to the petitioners the ſeveral bills, amounting to- 
gether tothe ſum of 1,140 /, 11 5. 11 &, andin caſe it ſhoul: 
appear, that any bills had been received, either by the faid 
Fulian and his fon, before the father's death, or by Peter 
the ſon, ſince his father's death, or by the aſlignees fince- 
Peter's bankruptcy, that in fuch caſe, the affignees might 
pay to the petitioners the full value of ſuch bills. 

Lord Chancellor, The preſent is a very plain caſe to 
give the petitioners a title to thoſe bills which remain in 
ſp2cie un-negotiated. 

t has been truly ſaid, this is a queſtion of great conſe- 


GuEnce to the trade of the city of Lens. but then it : 
' 


Poſſeſſion of the Bankrupt as Factor, &. —& 493 


of a much greater weight in another reſpeCt, that the Ch. VIIL f. 15. 
property of one man may not be diſſipated to anſwer the nn 
dcbts of other men. 

The principal view, I do admit, under all ecenmilicng 
of bankrupt, 1s to put creditors as near as may be on a 
level, but that muſt be done only with regard to the bank- 
rupt's own eſtate, for if the matters in queſtion are not 
relative to his eſtate in law or equity, eſpecially in equity, 
the court will be of opinion, that the perſon who has the 
legal intereſt in any thing, or a choſe in a&ion, which is an 
cquitable intereſt, ſhall be entitled toit; and the afſignees _ 
in theſe caſes mult ſtand exactly in the ſame lituation with 
the bankrupt himſelf, or otherwite commiſſions of bank- 
rupt would be an intolerable grievance. 

Suppoſe the petitioners had conſigned over goods to 
Fulian as their factor, and he had fold them, and turned 
them into money, the principal then could only have 
come In as a general creditor under the commiſhon ; but 
if the g00ds had continued in ſpecie, and had been found 
in Julian? $ hands at the time of his bankruptcy, it would 
have been otherwiſe, and has been ſo determined in ſ&c- 
ra] caſes: and even contrary to the expreſs words of the 
itatute of the 21 Fac. 1. faStors have been excepted out 
of it, for the ſake of trade and merchandize, | 

The court of Common Pleas in a caſe, the name of 
which I do not remember, determined that notwithſtand- Scottv. Salmoyg 
ing the goods ſo conſigned were ſold; yet as the fator 36. G+ 2. 
took notes inftead of money for them, that the principal 
was entitled to the notes, and not the creditors at large. 

The letter G, appears to be the initial letter of the firſt 
partner's name in the houſe at Cadiz. h 

Thoſe bills I conſider as appropriated to a deal 
purpoſe, and intended to anſwer and reimburſe the Fulians, 
what they ſhould pay on this ſpecial account, for by being 
endorſed they could negotiate and diſcount them, 580 /, 
appears to be the amount of the bills left in ſpecie. 
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Upon all theſe circumſtanees it would be the hardeſ: 
thing in the world to fay thoſe bills ſhould go to the cre 
ditors at large. And therefore on the whole I am clearly 
of opinion, that the ſpecific bills amounting to 580 /. muſt 
be delivered up by the affignees of Julian to the petiti- 
oners Dumas and Co. or to ſuch perſons as they impoyer 
to receive them, and order accordingly. 

So where the plaintiff being a merchant of Leghern, 
bought a large quantity of noods by direction of the de. 


tendant Iſraeli who reſided in England, and conſigned 


them to him, and drew bills of exchange for the money, 
'The bills were accepted by 1frael:, but were proteited for 
non-payment on {ſrael:'s becoming inſolvent, and making 
a compolition with his creditors and aſigning his effects 
in truſt for them, 

The goods arrived at the port of London, and the agent 
for the conſignor, and the agent for the creditors ſeverally 
applied to the captain for the goods, but he refuſcd to deli- 
ver them till the right was ſettled. 

Upon a bill filed by the plant to haye the goods de- 
iivered, 

It was argued for the plaintiff, that the conſignor may 
ſtop the noods, at any time before they get into the hands 


_ of the conlignee, in cafe the confignee is in ſuch circum- 


ſtances as not tobe able to pay for them, and ſeveral caſcs 
were cited; J/iſeman and Yandeput, 2 Vern. 203. and 
Ex parte Wilkinſon, in Chancery, 21ſt arch, 1755. 


Which was thus : Wines conſigned from L:/bon to a mer- 


chant in London, the wincs were brought before they got 
into the hands of the conlignee, to Lynn, and the con- 
fignee becoming bankrupt, the agent for the conlignor 
ſtopt the wines there, and it was held he might do fo at 
any time, and that caſe was ſaid to differ from 1//;/eman and 


 Vandeput, as the conſignee run a greater riſque by reaſon 


of the voyage; but Lord Hardwicke ſaid, as there was n0 


policthion in the bankrupt, no appearance of Crecit upon 
| the 
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the goods, nor any payment made, the agent had a right Ch, VIII. f. 15 


to ſtop them. 


On the other fide it was argued, that the legal right was. 


clearly in the conſignee, that the delivery and poiteſſion 
were material circumſtances in all cafes of this kind, 
That the goods having bcen delivered to the captain, he 
was bound in point of law to anſwer them to the confignee, 


If they were loſt in the voyage it was the loſs of the con- 
ſignee, and the caſe of Evans and Martlet in 1 Lord 


Raymond, was cited for that purpoſe. 'T hat whatever 
determination the court has made in particular circum- 
ſtances, it has never declared on a general caſe, that the 
conſignor has a right to ſtop the goods at the delivering 
port, and in a-caſe where there was no commiſſion of 
bankrupt, but only a tru{t deed for creditors. T hat the 
preſent caſe differed from 1/iſeman and Yandeput, in re- 
ip2Ct that the goods were ſtopt in that caſe before the 
_ voyage began, And that there was no equitable circum- 
ſtances to induce the court to act againſt the legal right. 

Lord Henlzy.—This is a queſtion of extent and conſe- 
quence in trade, If it had been res zntegra, I ſhould have 
required a more extenſive argument and taken time to 
conſider, but it is not a caſe of difficulty, and has been 
ſettled by ſeveral determinations, which have been univer- 
fally approved by merchants. The caſe of /Ykinſon is 
in point. It was determined on ſolid reaſons ; that the 
goods of one man ſhould not be applied in payment of 
another man's debts. And he decreed the goods to be 
delivered to the plaintiff, 

Again, Hammond and Smyther, two merchants of Lon- 
don, gave bills of credit to Clare, who covenanted to fail 
from London to Liſbon, and there take in falt, from thence 
to proceed to Newfoundland, and ftow cod-fiſh, with which 
he was to deliver at ſome port up the Streights, and load 
home with fruit, Clare performed the contract on his 
| part and delivered the goods, but having drawn bills on 
omyther and Hammond, which on Smyther becoming 
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Ex parte Clareg 
before Lord 
King, 3iſt 
July, 1729s 
Ex parte 

Franks cited in 
Snee v. Preſcot, 
I Atk, 250. 
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bankrupt were proteſted; Clare petitioned to. have 2 
moiety of the fruit delivered at home, and a moiety of the 
fiſh delivered at 4licant, fold and applied towards payment 
of the bills of exchange. And the ſame were ordered to 
be fold accordingly, end if they were not ſufficient, Clare 
was to be admitted a creditor under the commiſhon for 
the reſidue, os 

And upon the ſame princivle in an aQion upen the caſe, 
for moncy had and reccived to the PRIN 'S uſe, a verdict 
was found for the. plaintiff, damages 257 L115 ſubject to 
this caſe reſerved, 

The plaintiff previous to November, 17756, employed 


the bankrupt Fenner, as his agent or banker in London, 


and crew bills on him under an agreement to make remit- 
tances to anſwer the fame when due. On the 8th of 
November, 1776, Fenner tranſmitted to the plaintiff an 
account current including all the accepted bills then run- 


ning on Jenner, up to the' oth of November, which 


amounted to 1,022 1, 5s. 114. and the whole balance due 


to Ferry, including thoſe bills, was, 1,137 /. 16s. 7d. 


On the 15th of November, the plaintiff ſent bv the poſt 


_ to 7enner a bill for 1501. which was received the 18th, 


and becaine due the 18th Fanuary, 1777. On the 16th 
ot November, another bill of 309 /. was ſent by the plain- 
tits order to Fenner, who received it the 19th, and the 
fame became duc on the 18th of Fanuary following, both 
which bills were paid in due time to the defendants, On 
the ſame 16th of November, Fenner {topt payment, and 
becamea bankrupt by abſconding in the afternoon of the 
19th of Nqvember, previous to which the 1501, bill came 
to hand, "That before the receipt of that bill the plaintift 
owed Jenner (on the bill account, and for a commiſſion 


of bs, 8 d. per cent. for tranſacting the faid bill buſineſs, 
and for intereſt of ſuch monies as happe 12d to be in ad- 


vance) a balance of 195/. 13s. 2 4, "The two bills were 
depoſited on the 21ſt of Nyvember, 1776, by Fenner's 
cl2rk in t,.- hands of $tapies and Co. v.ho wrote them 
ſhort in Fenner's book. No part of the acceptances of 

1,022 /, 
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10221. 55. 114. was diſcharged by Fenner, but the bills ©Þ- VII 6 25: 
were afterwards paid by the plaintiff, pd vs 
On the whole account the plaintiff charged the aſhg=- 
nees with the ſaid 450/7. (the amount of .the two bills) 
and with 3/. Bs. 24. being the commiſfion charged for 
the payment of the 1,022 /. 55. 11d. (which was never 
- paid) in all 453/. 8s. 24. out of which deducting the 
former balance of 195/. 13s. 24. there remained the 
ſum of 257 /. 15 5. for which the verdict was given, ſub- 
ject to the opinion of the court, whether the plaintiit had 
a right to recover it. 

Gould, J. The plaintiff ought to recover. Though 
depoſited at the bankers, the bills are in the ſame ſituation, 
as if they had laid in Fenner”'s ſcrutoire. It is juſt the 
caſe of goods confined to a factor. Had the bills been 
negotiated and not been paid, the bill- holders would have . 

had a lien on the money advanced in exchange, 
Blackſtone, J.—lIt is clear that Fenner muſt be con- 
fidered as a factor, and the bills (while unpaid) in the na- 
ture of goods unſold, When ſet ſhort in the banker's 
book they are only conſidered as a depoſit, and the pro- 
perty is .not altered. They are remitted by Zzintk to 
Jenner for a particular purpoſe, firſt to diſcharge the ba- 
lance of 1957. 13s. 24. and the reſidue, fo far as it will 
extend, to indemnify him. againſt the acceptances of 
1,022. 5s, 114, which he had made of Zznc#'s bill. 
Thus far Fenner, and his affignees who repreſent him, had 
a lien on the 450 /s worth of bills remitted. But thoſe 
acceptances never being completed or the bills paid, this 
reduces the lien to 195/ x3s. 2d. deducting thereout the 
commiſſion on the impoſed acceptances. And the ba- 
lance, after diſcharging this lien, ought to be reſtored to - 
the plaintiff, as is done by the preſent verdict. | 
Nares, J. —Of the ſame opinion. The balance is re- 
coverable in this action on the fame Principle as money 
paid by miſtake, 
And the Potea was ordered to the plaintiff, 
-D 44: Neither 
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Jemmet. 

3 Bur. 1369. 

Ex parte Ellis, 

x Atk, 101. 


Ex parte Marſh. 
x Atk. 153. 


Ex parte Butler. 
= 3 Atk.2173. 
| Ambl. 73.8. C. 


Winch v. 

_ Keeley. 
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619. 
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Neither does the ſtatute extend to the caſe of an CXe- 
cutor, or adminiſtrator becoming bankrupt, for the pro. 


perty they may polteſs as ſuch, cannot be affigned ”y the 


commuſſioners. 
As where it appeared that Mr. Marſh, a mercer, died, 


poſſeſſed of goods to the amount of 2,000 7. and ſome plate, 


He left a widow and children. His widow took out ad- 
miniſtration, and married a man who became bankrupt, 


Upon a queſtion, whether the aflignees of the fecond 


huſband were entitled to the plate, which had been left in 
the polleſhon of the bankrupt, Lord Flardwicke faid, it 
certainly was not within the ſtatute, becauſe the admini- 


_ ſtratrix had them in auter dro!t, and the huſband could haye 


them in no better rizht, and therefore not at all liable to 
the debts of the ſccond huſband; for the meaning of the 
ſtatute (if it is poſſible to put any meaning upon Jing of 
the clauſes which are very darkly penned,) is only with 


| regard to goods the bankrupt has in his own rignt. But | 


if a tradefman is, under a will, made executor, and reſi. 
duary legatee, and before his bankruptcy collects in enough 
of the teſtator's effects, to pay debts and particular lega- 
cies, and the remainder of the aſſets was uncolleRed, though 
the afſignees in law would not be entitled to get it in, becan|: 
the bankrupt has it in auter droit as executor, yet the 
2Hzn2es under the committion, notwithſtanding the legal 
intere is not veſted in them, might, by the aid of the 
Court of Chancery, get in the alicts in the name of the 
executor. 

So in the caſe of /Yinch v. Keeley, the plaintiff afigncd 
over a debt of 731. 125. 94d, due to him from the de- 
fendant, to one 7ojeph- Searles, as a fecurity for a debt of 


747. owing from the plaintiff to the ſaid Joſeph Searles, 


Before the action brought, the plaintiff became a bank- 
rupt, and the defendant pleaded the bankruptcy ; in the 
replication the fats above ſtated were ſet forth. 'T he 
defendant ceourred to the replication, which brought the 

queſtion, 


Poſſeſſion of the Bankrupt as Factor, 8c. 


queition, whether this debt paſſed by the commu, Koners 
aNznment, before the Court. 
Abburſt, J.—TFhe caſes that have been cited by the 
plaintiff's counſel go a great way in determining this 
queition, It is true that formerly the courts of law FF d not 
take notice of an equity or a trufl, for truſts are within 
the original juriſdiction of a court of equity, But of late 
years as it has been found productive of great expence, 
to ſend the parties to the other ſide of the hall, wherever 
this Court have ſeen that the juſtice of the caſe has been 
dcarly with the plaintiff, they have not turned him round 
upon this objeCtion, "Then if this Court will take no- 
tice of a truſt, why thould they not of an equity ? it is 
certainly true that a choſe mn adm, cannot ſtrictly be 
atigncd, but this Court will take notice of a truſt, and 
conſider who is bencfhicially intereſted, as-in Bottomley v. 
Brock, where the Court ſuffered the defendant to fet off 
a dcbr due from Mrs. Chancellor, in the ſame manner as if 
tie 2tion had been brought by her; the only difference 
tween that caſe and this 1s, that the plaintiff himſelf 
ras not originally intereſted in the debt, but this plain- 
tif was 3 but that does not make any effential difterence, 
becauſe if it be once cftabliſhed that this Court will take 
notice of truſts, it is immaterial whether the perſon who 


ſucs were originally truitee or afterwards became fo, nor 


"15 it material at what time he became a truſtee, for whe- 
ther he became ſuch by the aſſignment, or was fo origi- 
nally, 1t is ſufficient to ſay that he is a truſtee now, and as 
ſuch has a right to maintain this action ; if this had been 
a fraudulent aſſignment it would have raiſed a different 
queſtion, but on theſe pleadings it muſt be taken to have 
been aſſigned for a valuable conſideration. The caſe of 
IW:b/ter and Scales is in point, and on the authority of that 
and the other caſes cited, 1 am of opinion that the plaintiff 
_ may recover. 

Buller, J.— This ation is brought i in tne name of the 
alſhznor of this bond, and therefore it does not involve in 


it 
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C azindt alight Property ieft with the 


it the queſtion, whether a chaj2 7# aczion may be ſo aſlicned 
as to give a Jegal title to the aflignee. I he plea onl 
ſays, tnat the plainti?F 15 become a bankrupt, and that this | 
debt is transferred to his afſſignees ; the anſwer to that 

1s, that this debt is due in form to the plaintift, but in 
tubſtance to a third perſon, and therefore It is not ſuch x 
debt as paſled under the commiſſion, it not, it 1s Kill jy 
the plaintiff, and he 1s entitled to maintain this action, 
The {atute of 1 Fac, 1. c. 15. only ſays, that ſuch debtz 
arc to be afiigned as are for the benefit of the bankrupt, 


"Chis confruZion was put upon the ſtatute ſoon after it 


pailed, in a caſe in 4Zarch 38. where it was held that ſuch 
things as the bankrupt held as truſtee did not paſs under 
the commiſſion; here it muſt be taken on thele pleadings, 
that this did not paſs under the commiſſion, therefore it 


remained in the bankrupt, and he may maintain this ation, 


Judgment for tae plaintiff, 


Dd £1, AVE 


Afrenment dors not paſs Property left in Peſſe effron of the 


Baikr "op; for a particular Purpoſe. 


Tris -bare leaving the party in pofſeſhon of goods, 
without any poyer to Giſpoſe, will not be within the ſta- 
ti; 2nd ine queition whether the poficiſion falls within 
tne Uatute or not, mull in a great meaſure depend upoli 
the wiure of the contratt between the partics. 

}f the goods are I-ft in a mere temporary cuftody with 


the bankrupt, it will not be within the ſtatute. 


"Vaus Flyn and Field purchaſed of Matthews two thirds 
of 500 barrels of tar, andthe other third was to be con- 
{:gncd to them. for ſale at the riſk of fatthews, And it 
was agreed, that the tar ſhould be lodged in a warchoule, 
until yn and Field ſhouid give orders for ſhipping the 
{re of, as opportunity offered, they having none at that 


(13:9, And Py Matthews cauſed the tar tc be 
- pe 


Bankrupt for a particular 5 


wurpoſe, 
it into a warehouſe or cellar of tis own, for tne purpoſes 
of the ſaid agreement. 
Flzn and Field paid Matthews in London, bills for 150 /. 


being the amount of the value of the ſaid two thirds of 
the ſaid tar agreed fcr ; and 7atthews alfo, at the ſame 


time made out and delivered the P2eutioners a bill of par-_ 


cels of the ſaid tar, in the words and figures following : 
Liverpool, 8th July, 1748, Meiirs. Fly and Field bout 
of Hugh Matthews two thi rds of 500 barreis of plantation 
tar, at 9 5» per barrel ; the whole amount 225/7. tne whole 
to be ſold by ſaid gentlemen for account as folloys :; two 
' thirds their account 150 /. one third Zgh /faithows's 
.account 75 /. 

Matthews becam2 bankrupt, and his afſignees took 
poſſeſſion of the tar as they tound it remaining in his 
warenouſe, 

Lir4 Chancellr ſaid, He thought the caſe not withia the 
ment of the act. of narliament; which meant to guard 
azainſt leaving 2oods'in the poſteon, order, and Giſpo- 
htion of bankrupts ; but here it v-as merely a temporary 
cuſtody, becauſe the buyers of the tar had not an oppor- 
tnity of ſelling it. 


be fatd, the tar was in the order, diſpofition, or power of 


the bankrupt, and therefore not within the act of parlia- 


ment. He added, that upon the foot of this agreemen 
between Flyn, Field, and Matthews, this is to be conſi- 
Cered as an undivided property, of which they were te- 
nants in common ;z there mult be a poſleffion of thoſe 
goods in one or other of them, and the poſſeſlion of one 
i£ the poſlefion of all. | 

50 where a cammiſton iſſued againſt Bean in Auguſt, 
1772, under which he obtained his certificate, He never 
removed from his houſe, nor were the furniture, houſhold 
goods, and plate, fold or removed, but he remained in 
rolleſfion of them, and after his certificate engaged in 
' trade on his own account, and continued to trade till ſome 
time in the ſummer 1779, and after the execution in 


queſtion, 


"That it could not with any propriety 
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Ch. Vill.f. :6. queſtion. But though he traded for himſelf, he was cop. 
SEN IR tjnucd in thc houſe by his aionees, as an agent for them, 
In geting 12, and ſettling his affairs; and, in 2]l the Gate. 
ments of the banxrupt's eſt: :t2 and effects, which they hag 
laid before his creditors at Gifferent times, down to March, 
1770, the houſt.old goods 1n queſtion (which had * 
inventoried and valued Immcautcly after the commiſicn 
ified), were included. 
in Atarch, I779, an action was commenced apain{ 
Bean by two creditors, Davis and Prothers, who after- 
wards recovered a judgment, and tued out a fieri facias, 
I De execution came in, in 72, and about the fame 
time, the aſttznees had the goods again appraiſed, when 
they were valued at 353 7. T ne preſent action was com- 
mcenced, on the 11ta November, 1779, and two days afcer- 
yards a mae commiſſion ifttued againſt Bean. The 
time of tie act of bankruptcy, on which this {ſecond com- 
miſlon was muaded did not appear. "The preſent plain- 
tifts prove: a debt under it, A queſtion was raiſed, whe- 
tacr aged policion was not ſuch as entitled the aflignees 
under the ſecond com: nifion to the goods, by virtue of 
tac "Fy FA | "Fac. » 
Lord /Zansfield, I am ſatisfied the caſe cannot be 
brought within the ſtatute. Many caſes have ariſen upon 
this act, wacre tne party leit in poſiefiion might ſell ; but 
Bean had not the diſpoiition fo as to fell the goods, It 
he had ſold them, it would have been a breach of truit 
_ towards the plaintitts., If I fend my plate to a banker's, 
to be ſure he may diſpoſe of it ; but he has 'not my per- 
miiton or conſent ſo to do, Es 
Iles, Juſtice. With regard to the queſtion on tae 
ſtatute, the- words are, «© If the bankrupts take upon 
th-m the ſale or diſpoſition as owners.” Bean could not 
| {11; but. he was permitted to uſe the goods as vitble 
| _ ewner for ſeven years, I ſhall not give a decifive opinion 
b on the point, It ma / come oficn before the court, This 


So) docs 
W | | 


Bankrupt foe a particular Purpoſe, 


docs not ſeem to me to. be like the caſe of plate ſent toa 
banker's. | 

Ahburſt, J.—The Tatute certainly does not extend to 
every caſe of poſſeſion. Not, tor inftance, to the caſe 
of a ready furniſhed lodging. I look upon this 1n the 
very ſame light, Bean gave his ſervice in ſettling and 
arranging the affairs of the eſtate, in lieu of rent. 

Buller, J.—Queſtions of this kind have much more 
of fact than of law in them. "The ſort of poſſeſſion, dif- 
poſition, &c. are fats to be proved, and for the confſt- 
deration of the jury. The ſtatute ſays, © Whereot they 
« ſhall be reputed owners.” Here the bankrupt was not 
the reputed owner. Poſleffion of the voods expoſed for 


MW 


Ch.VIH. = 16. 
Conn pnmnmund} 


file in a ſhop, may be within the ſtatute ; but poſſeſlion 


of the furniture in a houſe, is no more evidence of a right 
to that furniture, than of a right to the houſe. 

Again, in an aCtion of trover brought to recover the 
_ value of ſome timber, it appeared that the commiſſoners 
of the victualling office, havinz occaſion to erect a ſtage 
at IVeevil in Hampſhire,- for the purpoſe of rolling their 
barrels on board the ihippins, publiſhed an advertiſement 
for carpenters to deliver in propoſals for doing the work 
F:rbes and his partners were diſpoſed to unde xrtake the 
buſineſ-, and to deliver in their propoſal z but in as 
much as they were general merchants, and not ao Once 
and as there might have been difficulties in making the 
contraCt in their own name, Kent, who was a carpenter, 


Coli NS Vs 


Forbes. 3 Term} 


Po 3 16, 


azreed with Forbes and Co. to make the contract in his 


name, and he was to have one fourth of the clear profit, 
and a guinea per week for his ſuperintendance, and Forbes 
and Co. were to ſupply the timber, and to have the re- 
1idue of the profits. The contra&t was accordingly made 
between the commiſſioners and Kent, and Forbes was one 
of Kent's ſureties, which would not have been allowed 
(as Forbes himſelf knew) according to the uſual mode 


of government contracts, had he been known to have had 


any concern in the contract, which Kent declared he had 
not. 


: a 
v. 338: $ Fz us 2, # - AS. . ” a y—_ i; - - 
wv Sv. Ppt _ ET > CO bp L | ety 
XL In 3-Y CS ng __— b AE Te en EEE ano HE 
tb. TY 9 2 eg Ee era, «5 ES” . 


_- pero =—_ os 
ER DE IR MoS 
"x; 
Fo 


iS... SE; 


MS EE SS; 


x. 5 4h" 


: : J - _ LF b- o — _ 
DT OR os 


- 


$a " cate tf Fe 
F £ 8%." A 


> tl - 
TR OC 


475 = 


ow 4 


oe. 3 Me DES Fees 
RAARCLIE ooo + 
Pre 


i 


enadhnc: cl, Se. Fay ages 
> 6. =" ae. 3. > OE T 


WE oe a £ 7 
— s 


C4 


ns ns. 4 ta 


ds wh k 
_ . 


414 


Ch VIII. fc 16. 
"prtR rat 


Egunot affign Ptoperty left with the 


not. "The timber was bought by Feybes and Co, and 
ſhy by them in their own name to be ſent to the 
yard + \ 17/ << 511, where it was delivered as for Kent's uſe, 


ai received by the King” s oficers as ſuch; and they 
Iwo: ec they ſhould not have received it on account of ar,y 


other perſon; but that they ſhould not have permitted 


eveu K:7t to diſpoſe of it in any other manner than for the 
wor « contracted for, except fuch parts of it as were found 
uvfit for the intended purpole, becauſe they conſidered it 
as dclivered for the purpoſe of the contratt. Kent had 
infericed the agent-victualler, thar Forbes was the real 
Cco::traftor,” but that was a ſecret between thoſe perſons, 
Befure the work was anifticd Kent became a bankrupt, 
on which Forbes got polleſion of the timber ; to recover 


whica the preſent ation was brought, on a ſufpicion 


that the bankrupt's creditors were entitled to it under the 


"21 "Fac. £6... 19, 


Abburſl, T. now delivered the opinion of the Court. 


There was no reaſon, from the ' evidence, to form any 


doubt but that it was a fair and honeſt tranſaction on the 


part of the defendants; that the timber was in fact 


fupphed by them, and that they made themſelves ſolely 
liable for the payment, So that the queſtion turns on 
the mere law of the caſz under the at of parliament 
21 Fac. 1. c. 19, The leaning of the Court is there- 


fore in favour of the defendants, unleſs the caſe 1s fo 


clearly zoverned by this {tatute, that we have no diſcrc- 
tion on the ſubject. And upon iooking into the autho- 
ritics, we arc of opinion that though the bankrupt had 


_ the poſleFion of the property, 2nd the apparent Ciſpoli- 


tion of it, yet as there is no fraud in the caſe, either 
actual or conſtruQive, and as the real property is in the 
defendants, the ſtatute does not operate upon it. The 


caſes of Cypeman v Gallant, 1 P. Wis. 314. and Walker 


v. Burnel! and another, Sheriff of Middleſex, H, 20. 


| G. 3. are ſtrong authorities on this point, the Jatter of 


which was this. « 'The plaintiff was as as of Bean 3. 
bankrupt 
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bankrupt, and brought an action of trover for coods. Ch, VII. C. 16. 
Bean had abſconded before Auguft, 1772, on the 1 =th ot SOT WIR 
which month a commiſhon had iflued againſt him. He 
was in great diſtreſs from the year 1 168 till he got his 
certificate 1 1772. He lived in the houſe, and Cartel 
on buſineſs for himſelf, bur afiſted the aRgnees in tranſ- 
ating the affairs under the commiſſion, It was gene- 
rally known that the furniture of the houſe belonged not 
to him but to the aſſignees. The goods were inſerted in 
every account between the bankrupt and the aſiznees. 
In the year 1779 an inventory was taken, which Ccor-. 
reſponded with that which was taken in 1772. A ſecond 
commithon was taken out on the 15th Novernber,. by the 
fame attornies as were concerned for the aliznecs under 
tic firſt commiſſion. There were two points ; the firſt 
vas, whether the goods were the property of the aſſignees 

_ under the firſt commiſſion, or whether they were Bear's 
coods, and liable to the execution? The jury thought 
that in point of fat they were the property of the af- 
ſ12nees, and were never Ziven to the bankrupt, or under- 
itood to be the bankrupt” s property, and they foung @ 
verdict for the plaintiff. The ſecond queſtion vas, 
ſuppoſing it were fo, yet as the goods were 11 the banjc- 
rupt's houſe, and viſibly in his poſſzihon, whether it 
was within 21 Fac. c. 19. or- not? if it were, the 
creditor who ſued out the execution, inflead of proving 
the property 1n the bankrupt, had proved it to be in the 
alignees under the ſecond commiſſion, in which caſe the 
plaintiff ſhould have been non ſuited. Nir, Solicitor 
General argued, that the bankrupt had no power over or 

 Ufpoſition of the goods. If he had, the affinees under 
the ſecond commiſſion might ſeize then:, and they have 
never Claimed the goods. Mr. Bearcroft inſiſted that the. 
verdict was' againit Jaw and evidence, This was an 

tion by the affignees under the firſt commitfion, which 
Wucd in 1772, "Lhe execution was iflaed in Fune ; and 
't 18 aeceliury for the plaintiff to prove his property at 
th! 
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Cnn—y— ance to prove to any one but thoſe privy to the tranke. 


| I am thoroughly ſatisfied that this caſe cannot be Drought 


_ of the goods; he never pretended by any act of his to 


_ Tupt ſhould have the diſpoſition of the goods. Ji! 


Cannot aſſign Property left with the 


the time of the execution levied. There is not a circum. 


tion, that the affignces had. or claimed the leaſt inte. 
reſt in theſe goods. The ſuitering the bankrupt t9 
continue in poſleflion of them as vittble owner, was laying 
a trap for other creditors. Though tne procecding; 
under the ſecond committion were not proved, yet it was 
admitted that there was an act of bankruptcy before the 
execution, and that the proceedings under that commi[- 
ſion were regular; and the plaintiff proved a debt under 
the ſecond commiſſion, Lord Mansfield Ch. J.—T re 
collect that the bias of my mind at the trial was in favour 
of the judzment creditor, but after the verdict on re- 
conſideration I was ſatisfied with it. On the ſecond 
POu: [ took it then and do now, that the plaintiff”s proy- 
ing a debt under the ſecond commithon, ſtopped him 
from litigating the regularity of the proceedings under 
it; but it does not prove the time of the bankruptcy, 


within the ſtatute of Zarmes the firſt, The bankrupt had 
not, ' with the conſent of the true owner, any diſpoſitic: 


diſpote of them, it would have been a breach of truft if 
he had. And the owner never conſented that the bznk- 


jJ.—The caſe was properly leit to the jury, for it ws 
doubtful who was the truz owner, and the jury have G- 
Cided it, As to the ſecond quelizon, I would not give 
any preciſe opinion upon taat, as I tiink the words in 
the ſtatute « order and diſpoſition,” are very vague. 
Aſphurſt, J.—T heact of parliament clearly does not mean 
to extend to every caſe where there is poſleflion, as in 
the caſe of a bankrupt's taking ready furniined lodgings, 
Buller, J.—If a man has the poſſeſſion of a ſhop, and 
iclls goods, that may be a caſe within the itatuce; but 
not where a man takes a houſe ready furniſhed, And 


the rule was Giſcharged. 
 & 


Baitkenpt for a particular Purpoſe, 417 
As to the caſe of Bryſon v. IW-yley, the plaintiff had Ch VIIL. £.16. 
once {1d the plant to Simſan the bankrupt; and af- Gyn 


terwards, on a priyate azreement between the parties, 


the contract was reſcinded, but the bankrupt was ſuffered 
to retain. the. poſſefion, 'The tranſaction itſelf was ſuſpi- 
cious, and there was no act of notoriety, to ſhew that 
his continuance in poſſeſſion was under any title different 
{om that urder which 'he obtained the poſſeſion. But 
in the preſent caſe, there never was any ſale of the 
timber.to Kent, nor any general delivery, ſo 2s to give 
lim the abſolute diſpoſition of it ; for it appeared in evi- 
cence that the ſtore-keepers in the yard would not have 
permitted even Kent to have ſold the timber to any other 
perſon, unleſs any part of it had been unfit to be uſed in. 
nerforming the contratt,, as they conſidered that it was 
delivered only for the -purpoſe of the contradt. "There- 


fore there could be-no danger that Kent's creditors would” 


be induced to truſt him: on the: credit of that property; or 
z5 ſuppoſing it liable to their-debts. The pofleſion which 
he had (as it appeared by the faQs in the eaſe) is ſome- 
what ſimilar -to that of a carpenter, who receives timber 
to convert it into a waggoni, or-of a taylor to whom cloth 
is ſent for the' purpoſe of being worked up. Anditis a 


very differnt caſe from that-of a perſon making a ſale 


of any part of his property, and yet continuing if poſ= 
{:Tion, and taking upbn” him the diſpoſition of it,” with' 
tie conſent of the vende&z for in ſuch caſe, as the pro- 
perty was originally his, and there never was any viſtbie 
alteration In it, It Is a ſrire/t to induce perſons to give him' 


credit, to which the vendee, by his neglect to obtain the. 


poſſeflion, lends his afiftance, -as he concurs- in giving a' 
falſe appearance to the tranſaQtion, But in the vreſent” 
cale, this timber came into Kent's poſſeſſion in the natural 
curſe of the tranſaction, in which there was no fraud; 
ther aCtual or conſtruCtive, for it appeared by the evi- 


feuce, that the timber was originally ſold to the defend- 


aits on. their own account, and. that the vendor did not 
Vor, I, : E c know 
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Cannot aſſign Property which 


know that the bankrupt had any concern in the tranſc. 


tion. Therefore, on the whole, we think that Judgment 
of non-ſuit muſt be entered, 


SECT. XVI; 


Af. ronment does not paſs Property which may be flopped iy 
 Tranſitu. 


IF a merchant conſigns goods to a trader, and before 
their arrival the conſignee becomes bankrupt, if the mer. 
chant can prevent the goods. getting into the bankrupt's 
bands, 'the commilicnct* $ aſh gnment will not affet 
them. 


As where two merchants at Leghorn conſigned ſome 


goods to the Bounells, merchants in London, but before 


the ſhip ſet ſail from Leghorn, --news came that the 


_ Bonnells were failed; and thereupon the Leghorn mer- 


chants alter the conſignment of the ſilks, 

'The court declared. in regard that; the ſilks were the 
proper goods of the two Florentines, and not of the 
Bonnells, nor the producc of their effects, and: they having 
paid no money for the goods, if the [talians could by any 
means get them again into their: hands, or prevent their 
coming into the hands of the bankrupts, it was lawful 
for them fo to do, and allowable in equity. | 

If goods are delivered to a carrier, or hoyman, or tie 
maſter of a veſſel, to be delivered to 4. and the goods are 


loſt by the carrier, the confignee can only bring the 


action; which ſhews the property to be in him. But: 
though ſuch goods are actually delivered to a carrier to 


be delivered to A. and while the carrier is upon the road, 
and before actual delivery to 4. by the carrier, the con- 


ſignor hears . his conſignee | is likely to become a bank- 
rupt, or 1s actually one, and counterimands the delivery, 


and gets them back into his own poſleffion again, 10 
action of trover would lie for the afſignees of . becaule - 


the goods, while my Were in tranſitu, might be fo counr 
termanded, 


la 


nap be ſfopped in Tranſitu, 


In another caſe Wilham Gaynor, of Briftol, by letter 
ordered the petitioners his correſpondents in the iſland of 
Barbadzes, to buy him ten hogſheads of Barbadves ſugar ; 
which they accordingly did, for and on account of 
Gaynor, and ſhipped them on board the 7/illam, bound 
from Barbadoes to Briftal and drew a bill on Gaynor for 
041. 155. 624. being part of the amount of the ſugar, 
and the Roll of accounts between them. Gaynor did 
not accept the bill, but ſuffered it to be noted and pro- 
teſted; and Gaynor becoming bankrupt, Woodbridge, on 


the arrival of the ſhip at Bro, entered the ten hogſ- 


heads of ſugar at the cuſtom-houſle there, in order'to pay 
the cuſtoms for it, but on landing the ſugars, one of the 
_ bankrupt's aflignees, with two other perfons, forcibly took 
poſſeſſion of the ſugar, Upon petition to have the ſugar 
delivered to Y/oodbridge and Walker, it was ordered, that 


the aſſignees ſhould pay the petitioners 95 /. 14 s. 6:4. 
together with the coſts of noting and proteſting the 


bill of exchange, and in default it was ordered, that the 
ſame be paid by fale of the ſugars. 
$0 where Tellet in 1740, conſigned to Ragueneau 2nd 


Company, reſiding at Leghorn, German ſerges amounting 
to 2,002 /. 11 s. befides the infurance made by Tol/et, with' 
directions to the partners to fell the goods as ſoon as 


they could, and alſo conſigned to them other goods to the 
value of 181 /. 145. 64, The partners not being able to 


{ell all the goods, Tollet gave orders to barter them for 


[tahan goods, and the co-partners agrecd that part of the 
goods ſhould be diſpoſed of for thofe of the growth of 
ltaly, to half the value of the /tal;an goods, and the other 
to be paid for in money, and afterwards by letter of the 
18th of November, 1741, they adviſed Tollet thereof, and 
that they ſhould load the goods, which were ſilks, on 
board the Prince Edward, and incloſe a bill of lading 


tor the twelve bales. Tollet in 1741, received the bills, 


of lading endorſed by the faid partners, but inteaded for 
the uſe of Tell:t only, 


Ee 2 Tellet 
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Tollet in 1741, borrowed of the defendants Julian and 
Le Blon, 505 1. and by way of ſecurity aſſigned the bills 
of lading for the twelve bales. Tollet being alſo indebted 
to the other defendants Thomas in ſeveral fums, for ſe. 
curing thereof he aſſigned invoices for five bales and 
three bales, and delivered the ſame to Thomas. 

Soon after a commiſſion of bankrupt. ifſued againſt 
Tollct, and the plaintiffs were choſen affignees, and re- 
ceived a letter directed to Tollet from Ragueneau and 
Company, mentioning that they had bought four bales of 
{ilk more for him, and had given in payment for it four 
bales of ſerges, and ſent him-the invoice of 2,448 dollars, 


which they had placed to Tollzt's debt. 


On the 10th of February, 1741, Dawſon the captain 


_ of the 1drrmaid, on board of whoſe ſhip the bales of filk 


were, arrived, and theſe goods were configned to Tolle, 
and were ſhipped at the riſque and in the name of Tollet, 


The defendants 7ulzan and Le Blon, and Thomas, fhewed 


Dawſm the bills of lading, and demanded the goods, but 


| he refuſed to deliver them. And Preſcot, partner of Ra« 


gueneau, Who lived in London, on Tollet's being a bank- 
rupt wrote to his partners, deſiring them to ſend the bills 
of lading that Dawſon had ſigned and left with them, 
which they ſent to him accordingly, and at the ſame time 
ſent an order to Dawyon to ecliver the gone to Preſet, 
who ſets up a right thereto, 

Lerd Chancelior.—'This is as harſh a demand againſt 
Raguenearu and Company, as can poſhbly come into a 


court of equity; to infilt on taking their goods for 


which they have paid half the price, without reimburſ- 
ing them what they are out of pocket, and then telling 
them that they thall come in as creditors, perhaps for 
half-a-crown in the pound only, under the commiſſion 
of bankrupt againſt To/let, notwithſtanding they have the 
zoods now in their own cuſtody, and a ſpecific lien upon 
them ; z and to be ſure in iuch a cale, a court of equity 


will 


man be ſfopped in Tranſitn, 
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will lay hold on any thing to fave this advantage to Ch, VIIL f. 17. 


Preſcot and the partnerſhip, 
If Tollet the bankrupt, had gained any legal property 
- in the filks, it was gone by the affignment or pledge, or 


pawn to the defendants Le Bl:n, &c call it which you 


will, and if it had not been for this circumſtance of their 
being fo pledged, the aflignee's bill ought ts have been dif- 
miſſed with coſts. 

But this Court is obliged to retain bills for redemp- 


tion, becauſe the parties have no _ way of coming 


at juſtice, 

'The queſtion of law is, Whether before the aRtual 
delivery of the goods, it was not in the power of the con- 
ſignor to countermand it, 

"This muſt depend upon the cuſtom of merchants, and 
here indeed there is a contrariety of evidence. For the 


defendant Preſcot, the evidence is, that if agents are in 


diſburſe for goods bought for their principal, they generall y 
make bills of leading to their own order endorſed in blank, 
eſpecially where they are in doubt of the principal's Cir- 


cumfſtances, that they may by this means have it in their 


power, if they ſhould ſee occaſion, to vary the con- 
ſionment. 


The evidence for the plaintiff is, that endorſing bills 


of lading in blank, does not retain the property in the 


conſignor, any more than if they were endorſed to the 
conſignee by name, but is done only to conceal the 


amount of the quantity of the goods conſigned, it being 
cetrimental to the conſignee that it ſhould be known, 

But then the proof on the part of the- plaintiff, does 
not ſpeak as to the particular circumſtances, where the 
azents ſuſpect their, principals to be failing. 

The queſtion is, on which ſide the evidence is 
ſtrongeſt ? 

The frongeſt proofs are FP on the part of the 
G&fendants, and there is no occaſion to ſend it to law on 
this account, 


I Ee 3 Though 


rn Id 


4-22 


Ch. VIII. f. 7. 


nr could never ſee any ſubſtantial reaſon why the original 
-proprietor, who never received a farthing, ſhould be obliged 


| been borne by the confignor, 


an account. muſt be taken of their reſpective demands, 


| be done in a court of equity. 


Cannot aſſign Property which 


Though goods are even delivered to the principal, { 


to quit all claims to them, and come in as a creditoi 
only for a ſhilling perhaps in the pound, unlets the law goes 
upon the general credit the bankrupt has gained T7 having 
them in his cuſtody. 
But while goods remain in the hands of the original 
proprietor, 1 ſee no reaſon why he ſhould not be ſaid to 
have a lien upon them till he is paid, and re-imburſed 
what he ſo advanced, and therefore l am of opinion, 
the defendant has a right to retain them for himſelf and 
company, | 
| Tr has been objected, that in caſe of any loſs or acci- 
dent to the goods, it was Tollet's riſque only. 
But ſuppoſe any damage had happened to theſe goods 
during the voyage, and 2n tranſitu there had been an al- 
teration of the conſignment, the loſs _ muſt have 


Conſider this caſe it the next place andis the a& of 
parli ament of 5 G. 2. upon the clauſe of mutual credit. 
'The conftruCtion on this clauſe has always been, that 


and that the balance only, if not in favour of the bankrupt, 
ſhall be proved under the commiſſion. | 

Suppoſe Tollet had never affigned thoſe goods, and the 
aſſionces under the commiſſion of bankrupt had bx ought | 
an action of trover in his right, and by ſtrictnc(s of "i 
had recovered, would even the courts of law have ſufferci 
execution to be taken upon the whole goods ? [ think 
they would not, and in that caſe I would have directed, 
that out of the damages, upon a writ of inquiry, there 
thould have been deducted the half price paid by Rague- 
Neau and Company for the ſilks, a fortgr:, this. ought to 


As to the caſes cited, I/iſeman v. Pandeput, 2 FY:rn, 
203, is muCh fronger than the preſent, And fo is the 
calc 


may be ſfopped in Tranſit. 


caſe Ex parte Clare, before Lord Smmuriongag King, for Ch. VII f 


his the goods had been actually delivered, 
| If the defendant Preſcat had got the goods back again 
by any means, provided he did not {teal them, I would 
not blame him; and I am of opinion, that to take them 
from him would be extremely unequitable, _ 

In the caſe Ex parte Frank before Lord Talbot, the 
goods were actually delivered, here they are not, 


Upon the whole, from the juſtice of the caſe, and on 


the evidence on the cuſtom of merchants, I declare as to 
the four bales of ſilk, that the ſame being in the poſlefiion 


of Preſcet and his partners, the faid bales or the value 


ought not to be taken from them, without ſatisfaction made 
them for the money laid out by them on the laft-men- 
tioned bales and charges incident thereto, and for their 
commiſſion thereon. Let the Maſter take an account 
of the money received by Preſcot, by the ſale of the filks, 


and he and his partners to. be charged with the ſame. 


Let the ſilk remaining in ſpecie be fold, and the Maſter 
diſtinguiſh what is the produce of ti]k comprized in the 
pledges to the ſeveral pawnees, and let the fame be ratab] 


applied to pay what ſhall be due to Preſcct and partners, 


for the money advanced for the Jaſt-mentioned bales, 
charges and commiſſion according to the proportion 
which the ſame bears to the reſpective values of the parti- 
cular bales of ilk, comprized in cach of the pledges, 2nd 


after ſuch proportion as 1s to be borne out of the value, the 


reſidue to go towards paying Fwlian and Le Blon, for 
their orincigal and intereſt, and allo after the like deduc- 
tion to Preſcst for the ſilks pledged to Thomas, the reſi- 
due to be applied towards principal and intereft to Thomas 
and if not enough to pay Fulan and Le Blan, and Thomas, 
they are to cone in as creditors under the commiſtion in 
proportion, and' if any overplus by the falzs of the 
ilk, the fame to go towards paying the coſts of Preſcot 
and partners, 7ulian, Le Blon, and Thimas. If no over- 


plus, the Maſter to rate the coſts between them, and if. 


agy oyerplus after payment of the ſaid debts and coſts, 
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674. 


Cant aſſign Property which 


the ſame to be paid to the atkgnees of the bankr apt, tor 
the uſe of the other creditors, 

So in an- action of trover for 785 pigs of lead, tried 
before Buller, Juſtice, and a verdict for the plaintiff for 

1,006 1. tubjeCt to the opinion of the court on the follow- | 
ing caſe : 

Edward Hague bought the 785 pigs of lead of the 
defendants 1n Liverpool on the 211t of March, 17587, and 
ord<r:d them to be ſhipped to Rowen in France. The 
lead was of ihe value of 1,000, The faid lead was 
accordingly ſhipped on tie 10th of March, 1787, by the 


defendant, at Cheer, on board the. Jane, and the bill of 
lading was endorſ-d by the defendants in blank, and ſent 


to Edward {1:7ue, The plaintiff, on the 16th of 
March, 1787, gave Hague his acceptances for 700 /. 
as ſtated in the following note, upon which HZagne dc- 
livercd the bill of lading to the plaintifis. Londen the 
16th of Zarch, 1787. © Whereas Jonas Solomons has 
« this day accepted for us the ſum of 7007. at two 
« months, on account of a cargo of lead ſent to Rowen, 
« we hereby promile in caſe the ſaid lead is not remitted 
&« for, by the time theſe bills fall due, they ſhall be renewed 
cc or; wo months longer, Charles and Edward Filogue.” 
Ihe FLO were paid by the plaintiff when duc, tc 
to. endorſes of thele acceptances, On the 21ft of 
Mark, hs the following agreement was made be- 
tec E ward Hague (who traded unter the firm of 
Ciuarls and Edward Hague) and the piaintiffs. ©« Be it 
« Fnown that it 1s this day agreed between Zdiwars 
« Fic, &5. trading under the firm of Charles and 
& Elward Hague, of the one parity, anu Jonas Somos 
& of tne otacr part, as follows; 'I hat the faid Toras 
« Solomons ſhuuid piy for, and ſend in his name to 
« Mefits, Robert Garv:y, and Co. merchants at Rzwe, 
« 2 cargo Coiliiting of 7B5 pigs of lead, to be ſhipped 
« at Che/tgr, on board the Fane, bound to Rowen, to bc 
« fold by Meilrs. Garvey and Co, at the belt price and 
© Pr1C8&5 


man be ſfopped in Tranſitn, 


« prices that can be obtained for the _ and the net Cy. VIIL C. 17. 


cc proceeds to be remitted to. the ſaid For: Solomons, 
« And it is hereby agreed between the {i p.rties, tha 


1- 


« the profit and loſs ariſing from the f..3 cargo of Jead 


« ſhall be equally divided between the taid Edward. 


« Hague and Fonas Solomons. And the faid Edware 
« doth hereby promiſe and agree to and with the ſaid 
& 7 Jn0e E:lomons, that in caſe the ſiid cargo of lead is 

© fold at Raven by the ſaid Robert Garvey and Co. upon 
« cregit, that then and in ſuch caſe the ſaid Robert 


« Garvey and Co. ſhall ſtand del credere for the pur-. 


« chaſcrs, and that he the ſaid Edward Hague {hail and will 
&« ſtand guarantee to the faid Fonas Solomons for the folt- 
« dity of the ſaid houſe of trade of Rybert Garvey and 


_ « Co. for the due payment by them of the proceeds of | 


« the ſaid cargo of lead, And laſtly it is agreed that the 
<« ſaid cargo of lead ſhall be inſured by the ſaid Edward 
« Hague, or by the ſaid Fonas Solomons, to the amount 
& of 1,700 /. and that the policy of inſurance ſhall be and 
« remain in the hands and poſſeſſion of the ſaid Jonas 
« Solomens, for him to recover and receive ſuch loſs gnd 
« lofles as may ariſe upon the ſaid cargo of lead, and 
« ſhould be recoverable from the underwricers of ſuch 
« policy, and that he the ſaid Fenas $2lomrns fhall and 


« will account with the ſaid Edward Haze for the 


* monies ſo recovered upon the policy, in cai- of the lols 
« aforeſaid.” The veſſel ſailed with the Jead for Rover 
1 Z7arch, 1787, but was forced back by ſtreſs of weather to 
Uneſter, and Edward Hague having become a bautlrupt, 
and the defendant not havi 71Ng been. paid the price of rhe 
{ard goods, the defendant on that account, on or abou? 


the 5th of April, ſtopped the ſaid goods while they were 


on board the ſhip in Zxgland, and took them away. The 


c00ds were never paid for by Hague, or any other pur- 
lon. On the 25th of ay, Finas S:lomns demanded 


ine 705 pigs of lead of the detendants, who reiuſed to 
de lives them, and converted them to their own uſe, 


| Lord Kenyon, Ch, J,— This appe cars to be a harſh de- 


maid 
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notwithſtanding 


Vency of the confignee, it he has not been paid for them, 


Camot aſſign Propertp which 


mand againſt theſe defendants, who it is confeſſed haye 
not received the value of the goods in queſtion. The 
fr{t caſe on this ſubject is that of See and Preſeot, before 
Lord Hardwicke, who was of opinion, that where 
merchant has ſold goods which have not in faQ been dc- 
Iivercd nor paid for, he may, while they are 77 tranſtr, 
obtain the poſſeffion of them again by any means ſhort 
of abſolute violence, But the caſe of Lickbarretyo and 
Mafon has, in my mind, very properly narrowed the ex- 
tent of that doctrine z that caſe was decided on principles 
oi policy and common henefty, It was there faid, that | 
if the coods come into the hands of a third perfon for a 
valuable conſideration bond fide, and without notice, he 
ſhall not be prejudiced becauſe the confignor was fo in- 


cautious as to truſt the goods out of his poſſeflion without 


payment, Bur this caſe 1s widely cifterent from that of 
Lickbarrow and AZafon, and 3s virtually the cafe of Snee 
and Prefcot, It was ingeniouſly put by the plaintiff” $ 
counſe], that there was an interval of frve days, in which 


the plaintiff in this cauſe muſt be conlidered as the pur- 


chafer of thoſe goods for a valuable confideration, without 
notice under a Gels which was indefeazable. Tf the fat 


were fo, to be fure the conſequences which he ſtated 


would neceſſarily have followed - but during that interval . 
the plaintiff was not in ſuch a ſituation, he had not then 
paid for the goods, and then he ſtood in the ſituation of 
the holder of a biil of lading without having paid for the 
Foods 3 when, according to the opinion of Lord Hard- 
wicke, in the caſe of Szee and Preſcot, he had no right to 
them as againſt the original contignor. On this ground, 
therefore, I am of opinion, that the caſe of Lickbarrav 
and }Zafon 15 not fhaken by this determination ; but on 
the very ground on which that cafe was decided, I think 


- that the defendants. in this caſe had a right to detain theſe 


g00Qs, 
Athurſt, J.— Althou gh in general the conſignor of goods 
is entitied to top them 277 tranſit, in caſe of the Jab: 


ye 1 


map be ffopped in Tranſitu. 


yet that rule does not hold in caſe of an aſſignment of the 
bill of Jading to a third perſon for a valuable confider- 
ation, without notice 3 becauſe the poſleffion of the bill 
of lading by the conſignee, makes him the viſible owner 
of the goods, and would enable him to commit a fraud 
on a third perſon ; ſuch was the caſe of L:c&#barrow and 
Maſon. 
circumſtances in this caſe which diſtinguiſh it from that, 
| becauſe it appears upon the contract made on the 211t of 
March, that the plaintiff made himſelf a complete partner 
with Hague quoad this tranſaction. And he not only - 
made himſelf a partner, but by the terms of the contract 
he made himſelf the paymaſter ; therefore he put himſelf 
in the place of the original conſignee, and muſt take the 
bill of lading ſubject to the ſame rights. That being the 


caſe, it follows as a neceſflary conſequence, that the de-_ 


fendarts had a right to ſtop the goods 7n tranſitu, And 
it would be a very hard cafe if he had not that power, for 
the plaintiff has not in fa& been deccived, ſince though 
Hague a&ted as the viſible owner, yet it appears on the 
azreement that he had not paid for them. _ « 
Buller, J.—It has been uniformly laid down in this 
court, as far back as we can remember, that good faith 
15 the baſis of all. 
fore it is material if queſtions of this kind to conſider 
whether the purchaſer has acted fairly and honeſtly, or 
with a deſign to deceive and defraud. "The firſt cafe on 
this ſubje& is Snce and Preſcet, and that has never been 
impeached in the ſmalleſt degree. But on the contrary, 
it has always been mentioned by the court with approbation, 
But ſtill it is to be remembered, that that caſ- only relates 
toa tranſaction between the buyer and ſeller of the goods z 
and in the caſe of Lickbarrow and A2;on, it never was 
tne intention of the court to uſe a fingi2 expreſhon that 
could impeach that authority. If the trankdion be be- 
tween the buyer and ſeller of the goods, and the former 


has not paid for them, the latter has a right to ſtop them 


in 


But it ſeems to me, that there are particular 


1ercantile tranſactions : and there- 
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the conſignee 

has accepted 

bills on the 
credit of the 
contiznment. 
And the con- _ 
fignce has no 

lien, unleſs the 
goods actaally 
come into his 
poſſe ſion, 
Kinlock ve 

Craig. 

3 Term. Rep, 

I 19. 783. 
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Ch. VII. f.r1. 77 tranſttn, in caſe of the inſulvency of the other. The 
= cif: of Sncee and Preſcot went no further than that ; but 


in Lick5arrow and Zaſpn, and ſome other caſes, the 


- Court has been oblized to ccni{ider whether in P's Pans 


that rule ought to be extended to other parties, and they 
have held that it ovzht not, becaule it would put it in 
the power of the c: nfignor to enable the con!inees to 
cheat an innocent third "perfber, He who contracts on 
the faith and credit of the bill of lading, {hall not be di- 
veited of his right, But ſtill the criterion is, does the 
purcnaſer take it fairly and honeſtly ! On that principle 
the caſe of [i752 and Campbell turned ; there the court 
thought there was abundance of evidence to be left to a 
Jury, to {new that the party who took the bill of lading 
had full notice that the goods had not been paid for. Thar 
circumſtance had flipped the attention of the l-arncd 
judge who firſt tried the cauſ2, but on a motion for a new 
t:lal, the court thought tnat they ſaw reaſon to ſuſpect 
fraud between the factor and the third perſon to cheat the 
real owner of the goods, So in this cafe, if the plaintiff 
knew at the time that Zague had never paid for the goods, 
1; was an azreement b-tween thoſe two to obtain poſict- 


lion of the goods vithcut paying for them. And the fact 


of the plaintiff 's knowledge appears on - the face of the 
azrecmentitſcif, But there-i 15 {ti}] another ground which 
would prevent the plaintiff's recovering in this action, 
for there is no doubt but that under this a:reement tne 
plaintifr and Z{ague were partners, and then the plaintit 
could not recover in this form cf action. This is like a 
caſe argued many years ago, of F5x and Hanburyz 
Wire 1t was h-1d that if one partner became a bankruphs 
ard the other partner afterwards C:{poſed of the goocs, 
and he then became a bankruvt, the aſſignees 4 boti 
under a joint commilion, could not bring trover againſ 
the vendee of fuch partaerſhip's effects, Now that ap- 
plies to the preſent caſ*, And on both arounds, I am of 
OPINION, 
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- @pinivn, that the Pe 7eca mult be delivered to the de- Ch. VIIL.f. 17. 
 fendants. \ —_ 

Grefe, J.—It never was my intention, in the caſe of 
Lickbarrow and Maſon, to throw the leaft doubt on that 
of Snee and Preſcot, and other cafes which have held that 

the conſignor of goods may obtain the poſſeſſion of them 
before they reach the confignee, who becomes inſolvent 
before payment. But in Lickbarrow and Maſon, a third 
perſon intervened. There a fair and bond fide purchaſer 
of the goods under a bill of lading differed that caſe from 
the others, which were only between the original parties. 
The only ground on which this cafe can be ſupported is, 
by likening it to Zickbarrow and Maſon ; butT think it 
is totally unlike. TI agree with the counſel for the de- 
fendants, in conſidering the money paid by the plaintiff to 
Hague, as in reality a loan to permit the plaintiff to enter 
into partnerſhip with him. If ſo, the plaintiff muſt ſtand 
in the ſituation of Aague, who knew the whole tranſac- 
tion, and that the goods were not paid for, and that he 
actually agreed to pay for them ; fo that he ſtands preciſely 
in the ſame ſituation as the original purchaſer of the 
goods. I agree alſo with my brother Bu!ler, on the laſt 
point, the plain intention of that agreement was that the 
plaintiff and Zague ſhould become partners in the goods, 
and then one partner could not recover thoſe goods. which 
the other could not. Po/7ea to the defendants, | 

But if the conſignee aſſign the bills of lading to a third 
perſon for a valuable conſideration, the right of the con« 
l1gnor to ſtop 77 tranſitu as againſt ſuch aſſignee is diveſted. 

For in an action of trover for a cargo of corn; Plea” Lickbarrow 
the general iſſue, the plaintiffs at the trial before Buller, wo ovens 
J. at the Guildhall Sittings, gave in evidence that Turing 2 Term. Rep. 
and Son, merchants at AZiddleburgh, in the province of + 29A EIA 
Lealand, on the 22d of Fuly, 1586, ſhipped the goods in Exchequer 

- queſtion on board the f" SP SER for Liverpool, by the "manage 
order and direCtions and on the account of Freeman, of CP. 357- 
Rotterdam. That Holmes as maſter of the ſhip ſigned n=1t-yarfooge 

four ſeveral bills of lading for the goods, in the uſual Hoyle of Lore: 
| form 


4.30 
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- 68z, upon the 
Venire de novo. 
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form unto order or afligns; two of which were endorſe} | 
by Turing and Son, in blank, and ſent on the 22d of Jul;, 
1786, by them to Freeman, together with an invoice of 
the goods, who afterwards received them, Another of 
the bills of lading was retained by Turing and Son, and 
the remaining one was kept by Hohnes. On the 25th of 


| Fuly, 1786, Turing and Son drew four bills of exchange 


upon Freeman, amounting in the whole to 477 /. in reſpe& 
of the price of the goods, which were afterwards accepted 
by Freeman, On the 25th of Fuly, 1786, Freeman ſent 
to the plaintiffs the two bills of lading, together with the 


invoice which he had received from Tur:ng and Son, in 


the ſame ſtate in which he received them, in order that the 
goods might be taken poſlc{ſhon of and ſold by them on 


Freeman's account: and on the {ame day Freeman drew 


three ſets of bills of exchange, to the amount of 5291, 
on the plaintifts, who. accepted them, and have fince 
duly paid them. The plaintifis were creditors of Free- 
man to the amount of 542/. On the 15th of Auguſt, 
1786, and before the bills of exchange drawn by Turing 
and Son on Freeman became due, Freeman became a 
bankrupt, thoſe bills were regularly ptoteſted, and Turing 
and Son have fince been obliged as drawers to take them 
up and pay them. The price of the goods fo ſhipped by 
Turing and Son is wholly unpaid; Turing and Son hear- 
ing of Freeman's bankruptcy, on the 21ſt of Augu/t, 1786, 


endorſed the bill of lading fo retained by them to the de- 


fendants, and tranſmitted it to them with an invoice of the 
goods, authorizing them to obtain policition of the 
goods on account of, and for the uſe and benefit of Turing 
and gon, which the defendant received on the 28th 
Auguſt, 1786. On the arrival of the veflel with the goods 
at Liverpool, on the 28th of Hugu/?, 1780, the defendants 
applied to Holmes for the goods, producing the bill of lad- 
ins, who thereupon delivered them, and the defendants took 
potſeton of them for and on account of, and to and for 


_ the uſe and bencfit of Turing and Son. The defendants ſold 
_ the goods on the account of T::r:ag and Sons, the proceeds 


whereot 


. 


- may be ſfoyped in Tranſitu. ©: 


whereof amounted to 557 /. Before the bringing of this Ck. VIII. C. 17. 
action, the plaintiffs demanded the goods of the defend- 
ants, and tendered to them the freight and charges, but 
neither the plaintiffs or Freeman have paid or offered to 
pay the defendants for the goods. 'Fo this evidence the 
defendents demurred, and the plaintiff joined in demurrer, 

Apphurft, J.—As this was a mere mercantile queſtion | 
of very great importance to the public, and had never re- 
caved a ſolemn deciſion in a court of law, vie were for 
that reaſon deſirous of having the matter argued a ſecond 
time, rather than on account of any great doubts which 
we entertained on the firſt argument; we may lay it 
down as a broad general principle, that wherever one of 
| two innocent perſons muſt ſuffer by the acts of a third, 
he who has enabled ſuch third perſon to occaſion the lots 
mult ſuſtain it. If that be fo, it will be a ſtrong and 

leading clue to the deciſion of the preſent cafe. It has. 
been argued, that it would be very hard on a conſignor, 
who had received no conſideration for his goods, it he 
ſhould be obliged to deliver them up in caſ2 of the in- 
folvency of the confignce, and come in as a creditor 
under his commiſlion for what he can get. That is ger- 
tainly true, but it is a hardſhip which he brings upon 
himſelf; when a man ſells goods, he ſells them on the 
credit of the buyer ; if he delivered the goods the property 
is altered, and he cannot recover them back again, though 
the vendee immediately became a bankrupt. But where 
the delivery is to be at a diſtant place, as between the 
vendor and the vendee, the contract is ambulatory till de- 
| livery, and therefore in caſe of the inſolvency of the 
vendce in the mean time, the vendor may ſtop the goods 
'n tranſitu, But as between the vendor and third perſons, 
the delivery of a bill cf lading is a delivery of the goods 
_ themſelves, if not it would enable the conlignee to make 
the bill of lading an inſtrument of fraud, The aſlignec 

of a bill of lading truſts to the endorſement, the initru- 

ment 1S In 1ts nature transferrable ; in this reſpect, there - 
fore, 
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fore, this is ſimilar to the caſe of a bill of exchange, 
If the confignor had intended to reſtrain the negotiability 
of it, he ſhould have confined the delivery of the'goods to 
the vendee only, but he has made it an endorſable in- 
ftrument. So it is like a bill of exchange, in which caſe, 
as between the drawer and the payee, the conſideration 
may be gone into, yet it cannot between the drawer and 
an endorſee, and the reaſon 1s, becauſe it would be ena- 


bling either of the original parties to aflit in a fraud, 


"This rulz is founded purely on principles of law, and 
not on the cuſtom of merchants; the cuſtom of merchants 
only eſtabliſhes, that ſuch an inſtrument may be endorſed, 
but the effeCt of that endorſement is a queſtion of Jaw, 
which 1s, that as between the original partics, the con!- 
deration may be enquired into, though when third perſone 
are concerned it cannot. "This 1s allo the caſe with 
reſpect to a bill of lading, though the bill of Jadins in 
this caſe was at hrit endorſed in blank, it is preciſely the 
ſame as 1f it had been originally endorſed to this perſon, 
for when it was filled up with his name, it was the ſame 
as if made to him only. Then what was ſaid by 
Lord Mansfield, in the cafe 'of JYright and Cample!l, 
Tocs the full length of this doctrine, .if the goods be bond 
fide fold by the factor at fea, (as they may be where no 
other delivery can be given) it will be good notwith- | 
ftanding the ſtatute 21 Fac. 1. c. 19. the vendee ſhall 

hold them by virtue of the bill of fale, though no actual 
poſleon is delivered, and the owner can never diſpute 
with the vendee, becauſe the goods were fold bong fide, 


and by the owner's own authority. Now in this caſe 


the goods were transferred by the authority of the vendor, 
becaule the vendee had a power to transfer them, and 


| being fold by his authority the property is altered, and I 


am of opinion, that this right of the aiignee could not 
be divelted by any ſubſequent circumitances, 

Buller, J.— This cauſe has becn very fully, elaborately, 
and very ably argued, both now and in the laſt term, aud 
* though - 
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though the former arguments on the part of the defen- Ch. VIIL\. 17. 
dant, did not convince my mind, yet they ſtaggered me WW 
ſo much, that I wiſhed to hear a ſecond argument. Be- 
fore I conſider the effect of the ſeveral authorities which 
have been cited, I will take notice of one circumſtance, 
which is peculiar to it, not for the purpote of founding 
my judgment upon it, but b2caufe I would not have it 
ſuppoſed in any future caſe, that it paſſed unnoticed ; or 
that it may nor hercafter have any effect, which it ought 
to have, In this caſe, it 1s ſtated that there were four 
bills of lading: it appears by the books treating on this 
ſubject, that according to the common courſe of mer-_ 
chants there are only three, one of which is delivered to 
the captain of the veſſel, another is tranſmitted to the 
conlignee, and the third is retained by the con{1gnor him=. 
ſelf as a teſtimony againſt the captain in caſe of any looſe 
dealing. Now if it be at preſent the eſtabliſhed courſe, 
among merchants, to have only three bills of Jading, the 
circumſtance of there being a fourth in this caſe, might, 
if the caſe had not been taken out of the hands of the 
jury by the demurrer, have been proper for their confix 
deration. I am aware that that circumſtance appears in the 
bill on which it is written, the maſter hath affirmed to 
tour bills of lading all of this tenor and date. But we all 
know that it is not the practice, either of perſons 1n trade, 
or in the profeſſion, to examine very minutely the words 
of an inſtrument which is partly printed and partly writs 
ten; if we only look at the ſubſtance of ſuch an inftru- 
ment, this may be the. means of enabling the conſignce 
to commit a fraud on an innocent perſon. Then how 
ſtood the conſignee in this caſe? he had two of the bills 
of lading, and the captain muſt have a third, ſo that the 
aignee could not imagine that the conſignor had it in_ 
his power to order a delivery to any other perſon. But 
| mean to lay this circumſtance entirely out of my con- 
kideration in the preſent caſe, which I think turns wholly 


on the general queſtion ; and I make the queſtion even 
Vor. I, Ff moie 
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Ch. VIIL C, 17, Tore ceneral than was made at the bar, namely, whether 
mm — a bill of lading is by law a transfer of the property ? 
This queſtion has been argued upon authorities; and 
before I take notice of any particiilar objections which 
have been made, I will confider thoſe authorities. The 
principal one relied on by the defendants, is that of Snee 
and Preſcot ; now, fitting in a court of law, I ſhould 
think it quite ſufficient to ſay that that was a determi. 
nation in a court of equity, and founded on equitable 
principles. "The leading maxim in that , court is, that he 
who ſecks equity muſt feſt do equity, I am not diſpoſed 
to tad fault with that determination as a caſe in equity; 
but it is not ſuflicient to decide ſuch a queſtion as that 
now before us. Lord Hardwicke has, with his uſual 
caution, enumerated every circumitance which exiſted in 

| the caſe, and indecd he has been fo particular, that if 
the printed note of it be accurate, which I doubt, it 1s 
not an authority for any caſe which is not preciſely ſimilar 
toit;z the only point of law in that caſe is upon the 
forms of the bills of Jading ; and Lord Hardwicke thought 
there was a diltinction between bills of lading endortcd 
13 blank, and thoſe endorſed to particular perſons : but it 
was properly adimitted at the bar that that diſtin1on can- 
z0t now be ſupported. Thus the matter ſtood till within 
theſe thirty years; ſince that time the conumercial law of 
this country has taken a very different turn from what it 
&:d before, We tind .in Snee and Preſcot, that Lord 
Hardwicke himſelf was proceeding with great caution, 
not eftobiiihivg any general principle ; but decreeing v1 
#!] the circumiances of the caſe put together. Betore 

| that period we find that in cctirts of Jaw all the evidence 
in mercaniile caſes was thrown together ; they were [ett 
generally to a jury, and they produced no eftablifacd 
principle. From that time we all know the great ftudy 
has been to find fome certain general aelactnle: whicn 
ihall be known to all mankind, not ouly to rule the pai” 
ticuiar calc then under conſideration, but to ſerve as a 
guide 
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guide for the future. Moſt of us have heard theſe prin- Ch, VIII C. 17. 

ciples ſtated, reaſoned upon, enlarged, and explained, wm 
till we have been loſt in lmiradion 2t the ſtrength and 
fretch of the human underſtanding, and I ſhould b: very 
forry to find myſelf under a necetlity of differing from 
any caſe on this ſubject, which has been decided by Lord 
Mansfield, who may be truly ſaid to be the founder of 
the commercial law of this country. I hope to ſhew, be- 
fore | have finiſhed my judgment, that there has been no 
inconſiſtency in any of his determinations ; but if there 
had, if | could not reconcile an opinion which he had de- 
livered at ns prizs with his judgment in this court, I ſhould 
n0t heſitate to adopt the latter in preterence to the former ; 
and it is but juſt to: ſay, that no judge ever ſat here more 
ready than he was to correct an opinion ſuddenly given at 
nifi prius. Firſt, as to the caſe of J/right and Campbel;, 
that was a very folemn opinion delivered in this court. 

In my opinien that is one of the beſt caſes that we have 
inthe law on mercantile ſubjects. There are four points 
in that caſe which Lord 1Jansfreld has ftated fo extremely 
clear, that they cannot be miitaken. The firſt is, waat 
3s the caſe as between the owner of the goods and the 
factor; the ſecond, as b<tween the con!ignor and the 
alignee of the faftor with notice ; thirdly, as between the 
fame parties without notice z and fourthly, as to the na- 
ture of a bill of ſale of goods at fea in genzral. It is to 
be recolleCted that the caſe of //ight and Campbell was 

decided by the Judge at nf/ prize, upon tne ground that | 
the bill of lading transferred the whole property at lay, 
and when it came before this court on a motion for a nerv 
trial, Lord Mansfield confirmed that opinion ; but a new 
trial was granted on a ſuſpicion of fraud : therefore it is 
fair to infer that if there had been no fraud, the delivery 
of the bill of lading would have been final. If there be 
fraud, it is the ſame as if the queſtion were tried between 
the conlignor and the original coniignecs z according to 
a note of 17r:ght and Campbell, wich I took in court, 
F f'2 Lord 
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4.36 Cannot aſſign Property which 


Ch. VIII. f. 17. Lord Man:feeld ſaid, that fince the caſe in Lord Raymond it 
rpntets ined had always been held that the delivering of a bill of lading | 
| transferred the property at law: if fo, every exception 
| to that rule ariſes from equitable conſiderations which 

| have been adopted in courts of law.. The next caſfc is 
| that of Savigenac and Cuff, the note of which is too looſe 

to be depended upon ; but there is a circumſtance in that 

Bo __ caſe, which might afford ample ground for the decition, 

for I cannot ſuppoſe that Lord #4ansfeld had forgotten 

_ the doctrine which he laid down in this court in /Z7igþt 

and Campbell, IT here he obſerved very minutely on what 

did not appear at the trial, that no lette;s were produced, 

| and that no price was hxed for the goods ; but in Saviz- 
nac and Cuff the plaintiff had not only the bills of lading 
aud the invoice, but he had alſo the letters of advice from 
which the real tranſaction muſt have appeared ; and if it 
£ appeared to him tbat Selvettz had not been paid for the 
| - goods, that might have been a ground for the determina- 

q tion. "The caſe of Hunter and Beal does not come up to 

| | the point now in diſpute, it oniy.determines what 15 ad- 

mitted, that as between the vendor and vendee, the pro- 
perty 1s not altered till delivery of the goods. With re- 
fpect to the caſe of Stokes and La Riviere, perhaps there 
may be ſome doubt about the facts of it ; however, it was 
determined upon a different ground ; for the goods were 
in the hands of an agent for both partics ; that caſe there- 
fore does not impeach the doctrine laid down in Jig: 
and Campbell, It has been argued at the bar, that it 1 
unpoffible for the holder of a bill of lading to bring at 
action on it, againſt the conttgnor ; perhaps that argumen! 
is well founded ; no ſpecial action on the bill of lading hz 
ever been brought, for if the bill of lading transfer tie 

_ property, an action of trover againſt the captain for non- 
delivery, or againſt any other perſon who ſeizes the goods, 

3s the proper form of a&tion. If an action is brought v% 
2 vendor againſt a vendee, between whom a bill of lading 


has pallzd, the proper action is for 00ds fold and deliveres- 
'T hea. 


man be ſkopped in Trauſitu. 


Then it has been ſaid that no caſe has yet decided that a 
bill of Jading does transfer the property ; butin anſwer to 


that, it is to be obſerved, that all the caſes upon the ſub- 


ject, Evans v. Martlett, Wright v, Campbell, and Cald- 
well v. Ball, and the univerſal underſtanding of mankind, 
_ preclude that queſtion. 

The caſes between the conſignor and conlignee have 
been founded on principles of equity, and have followed 
up the principle of Snee and Preſcat; for if a man has 


| bought goods, and has not paid for them, and cannot pay. 
for them, it is not equitable that he ihould prevent the - 


confignor from getting his goods back again, it he can @0 


it before they are in faCt delivered.. There is no weight 


in the argument of hardſhip on the vendor; at any rate 


that is a bad argument in a court of law; but in fat 


there is no hardſhip on him, becauſe he has parted with 
the legal title to the confignee. An argument was uſed 
with reſpect to the difficulty of determining at what time 
a bill of lading ſhall be ſaid to transfer the property, el- 
pecially in a caſe where the goods were never ſent out 
of the merchant's warehouſe at all ; the anſwer is, tat 
under thoſe circumſtances a bill of lading could not poſ- 


bly exiſt, if the tranſaftion were a fair one, for a bill of 


lading is an acknowledgment by the captain of having 
' received the goods on board his ſhip ; therefore it would 
be a fraud in the captain to fign ſuch a bill of lading, if 
ke had not received goods on board, and the conſi1gnee 
would be entitled to his action againſt the captain for 
the fraud. As the plaintiff in this caſe has paid a valua- 
ble confideration for the goods, and there 1s no colour 
for imputing fraud or notice to him, I am of opinton 
that he is entitled to the judgment of the court. 


Groſe, Þ.— After this caſe has been fo elaborately 


ſpoken to by my brethren, it is not neceffary for me to 
enter fully into the queſtion, as 1 am of the ſame opinion 
with them. But I think that the importance of the ſub- 


jet requires m2 to ſtate the general grounds of my opl- 
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4.39 


Cannot affign Property which 


Ch. VTIL. f. 14, nion, I conceive this to be a mere qneſtion of law, whe. 
DE Ora ther as between the vendor and the aflignee of the vendee, 


Ellis v. Hunt, 
3 Term. Re7s 
404, 


the bill of lading transfers the property ? I think that it 
does. With reſpect to the queſtion, as between the ori- 
ginal conlignor and conlignee, 1t is now the clear, known 
and eſtabliſhed law, that the conſignor may ſeize the 
co0ds in tranſitu, if the conlignee become inſolvent be- 
fore the delivery of them. But that was not always the 
law ; the firſt caſe of that ſort was that of JViſeman and 
LVandeput in Chancery, when, on the firſt hearing, the 
Chancellar ordered an action of trover to be brought, to 
try whether the conlignment veſted the property in the 
con{1gnees, and it was then determined in a court of law 
that it dic, but the court of equity thought it right to in- 
terpoſe and give reliei, and ſince that time it has always 
been contidered, as between the original parties, that the 
con{ignor may ſeize the goods, before they are actually 
delivered to the confignee, in cafe of the infolvency of the 
confignee, But this is a queſtion between the conſignor 
and the aſſignee of the conſignee, who does not ſtand in 
the ſame 1ituation as the original parties. A bill of lading 
carries credit with it; the con{1gnor by his endorſement, 
gives credit to the þill of lading, and on the faith of that 
money is advanced. "The firſt caſe that I find, where an 
attempt was made to introduce the ſame law, between the 


conſignor and the indorſee of the confignee, is that of Syez 


and Preſcot; but as my brother Buller has already made 
{0 many obſervations on that caſe, it would be but repr- 
tition in me to go over them again, as I entirely agree witi 
him in them all, as vrell as in thoſe which he made on 
the other caſes. 'T hercfore 1 am of opinion, that there 
ſhould be judgment for the plaintiff. 
If the goads are delivered either to the vendee or thoſe 
who repreſent him, the vencor's right of Ropping ils 
tranſitu is gone. 
Thus in an ation of trover for a quantity of files. 
At the trial before Lord Kenyon, at IVeft: minfter, a verdict 
Was 


map be ſfopped in Tranſitu. 


was taken for the plaintiffs, ſubje& ts the' opinion of the 
court on the following caſe : On the 3rit of Oftober, 1 788, 
More, the bankrupt, ordered the goods in queſtion from 
the plaintiffs, who are manufacturers et Sheffreid ; and on 
the 14th of November following, they were ſent by Royle's 
waggon, direCted to the bankrupt m London; the waggon 
being overloaded, the cak was taken out at Stamford, in 
its way to town, and put into the defendant Hunt's wage 
goit, which brought it to the Caftie and Faſcon inn, 1h 
- London, on the 22d of November, 1788. The plaintifts 
crew a bill on the bankrupt for part of the value of the 
goods, which bill was never paid, The caſk and files were, 
on their arrival in town, immediately attached by Meſirs. 
Fentmm and Co. creditors of the bankrupt, by proceſs of 
foreign attachment iflued out of the Mayor's Court of 
London ; the caſk remained at the inn charged with ſuch 
aitachment, ſo as far as the ſame could charge it. On 
the t5th of November, a docquet was ſtruck againft 
Atoore , and on the 18th a commiſfion of bankrupt 1ued 
azainft him, on which he was declared a bankrupt, and 
the other def:ndants were choſen his aftignees. On, the 
24th of November, a proviſional afignment was executed 
by the commiſfioners to John el!s, the meflenger under 
the commiſfion, who on the ſame day demanded the goods 
in queſtion from the defendant Hunt, the carrier, and put 
his mark upon the caſk, but did not take the 7009S away. 
' On the 28th of November, the plaintiffs vrrote a letter to 
the agent of Royle's waggon, directing him, in cafe the 
T0065 were not delivered, to keep them in his warchouſe, 
as taey had neard that AZzzre was become a bankr:pt. 
On the 13th of December, the plaintiffs demanded the 
caſs and tiles of 47;z7, the maſter of the Ca/tle and Falcon, 
and offered to py the carriage, and to indemnify him, 
which /ott refuſed ; and upon the attachment being 
withdrawn, he delivered up the goods to the defendants, 
the afſignees, of whom they have ſince been demanded 
but they have refuted to deliver them up. | 

Ffy Lord 


4.39 


Ch. VHI. f. 17. 


440 


Ch. VIII. ſ. 17. 


Cannot aſſign Property which 
Lord Kenyon, Ch. J.—lIf any caſe had been decided to 


k—— the extent of the plaintiffs argument, namely, that bank. 


ruptcy is of itſelf a countermand, the plaintiffs here would 


be entitled to recover ; but that has never yet been decided, 
The doftrine of ſtopping goods 17 tranſitu is bottomed 


on the caſe of Snee v. Preſcot, where Lord Hardwicke 
eſtabliſhed a very wiſe rule, that the vendor might reſume 
the poſſeſſion of goods conſigned to the vendee before 


Eciivery, in caſe of the bankruptcy of the vendee: on 
| this all the other caſes are founded. There have, indeed, 


been caſes where nice diſtinctions have been taken on the 
fact, whether the goods had or had not got into the poſlefſion 
of the vendee ; but they all profeſs to go on the ground of 
the goods being in tranjtu when they were ſtopped. As 
to tne neceſlity of the goods coming to the & corporal 
touch”* of the bankrupt, that is merely a figurative cx- 
preflion, and has never been literally adhered to; for 


taerc may be an actual delivery of the goods, without the 


bankrupt's ſceing them ; as a delivery of the key of the 
vendor's warehouſe to the PUPcbniers In order to decide 


_ tiis caſz, 1t 1s material to attend to the dates on the 24th 


of November, the proviſional affignment was made to 
I. ths, who on the ſame day demanded the goods in quet- 
tion of the defendant Hunt, and put his mark on the 
caik. Now it is aid, that this ſhould have been done by 
the bankrupt himſelf; but by the afigrment he was 
Kripped of all his property, which was then veſted ia the 
provitional akignee, therefore, if a corporal touch was 


neceflary to defeat the right of the vendors, it took place 
here, Iris true, that the proviſional aiignee did not alter 
the ſituation of the goods, but thcy were then arrived at 


the end of their deſtined journey, and depoſited in a place 
where they would have remained till the bankrupt could 


have carried them to a warehouſe of his own. All this 
| happened on the 24th of November, and it was not until 


the 28th of that month that the vendor wrote to counter- 


mand the dclive ery..of the goods 3 but that was too lates 


for 


man be ſkopped in Tranlſitu. 441 


for the goods were no longer zn tranſitu; they were e then Ch. VIIL f. 27, 
in the poſſeſſion of th: party to whom they Were Con. nnd 
ſigned, or of thoſe who repreſented him. In caſes of this 
ſort, we cannot but feel for the ſituation of the manufac- 
turer; but it is ſuch as they are neceffarily ſubje& to from 
their mode of dealing ; however, the ſeverity of the cafe 
cannot induce us to brear through the rule of law. 

Aſhburſt, J.— he leaning of my mind would be in 
favour of the plaintiff, but the law will not allow him co 
be in a better fituation than the reſt of the bankrupt's cre- 
ditors. The general rule is, that the conſignor has a 
right to ſtop the goods, if he can, before they get into the 
actual poſſeſſion of the bankrupt. But here, before the 
plaintifis thought of countermanding the goods in queſ- 
tion, the veonitional ailignee, who then ſtood in the place 
of the bankrupt, had actually taken poſicſhon of them, 
and put his mark on tiem. 

Buller, J.—I am not diſpoſed to diſturb or to leflen 
the authority of any of the caſes that have been decided 
on this ſubject; ; but none of them could juſtify the vendor 
in this caſe in taking back the goous, Ln the former 
caſes the line: has been preciſely drawn; ; and they all turn 
on the queſtiou, whether or not there had been an actual 
delivery to the bankrupt. It is of the utmoſt importance 
to adhere to that line; for if we break through it we 
ſhall endanger the authority of the caſes that have been 
already decided, and fhall fritter away the rule entirely. 
In one of the caſes cited Lord Zansficld took the dittinc- 
tion between an actual and a conſtructive delivery to the 
vendee, "There may be cafes where, as between the 
buyer and ſeller, if no bankruptcy or infolvency happen, 

_ the goods are conſidered in the pofieflion of the buyer the 
inſtant they go out of the poſlefſfion of the vendor ; as, if 
A. ordered goods from B. to: be ſent by a particular car- 
Tier, at his own riſk, the delivery to the carrier 1s a deli- 
very to the vendee to every other purpote z bur 11], if he 
Þccome. a bankrupt before tic carrier atually deliver 
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Cannot aſſign Property which 


Ch. VIII. f. 179. them to him, I flhould hold that the vendor might ſeize 
TY" them ; becauſe that is only a conftructive delivery to the 


vendee: but an actual delivery is neceſtary to diveſt the 
vendor's rizht of ſtopping the goods zn 1ranſitu, Tt is 
clear that bankruptcy itiz:t does not put an end to the 
contract; and if not, the right of the vendor to ſeize 
goods 1n tra: iſo tu 1s Cunded only on equitable prin- 
ciples. It is a right, with which he is indulged on prin- 


_ ciples of juſtice, originally eſtabliſhed in courts of equity, 


and ſince adopted in courts of law ; but, in order to avail 
himſelf of it, he muſt {top the goods before they get into 
the aCtual pollefion of the vendee ;z but in this there is 
the ſtrongeſt evidence of the conſignee's taking aRual 
poſieffion of the goods, by his affignee putting his mark 
on them, It was ſaid by the plaintiff's counſel, that the 
carrier would have been liable in an action by the vendor ; 
but he would not have been liable in the character of a 
carrier, for the goods had got to the end of their deſtined 


journey; but he would have been liable. only as a ware- 


houſe- keeper, in reſpect of. the recompence which he was 
to recetye for warehouſe-room. But the inftant the pro- 
viſional aſſignee put his mark on tie goods, the ware- 
houſe-man became the agent or ſervant to the bankrupt. 
Groſe, J.—The general rule 1s perfectly clear, that 
the confhignor may ſeize the goods 77 tranſitu, in caſe of 
the inſolvency of tie contignee, before they actually reach 
him. The queſtion therefore here is, whether, on the 


facts of this caſe, the goods were or were not 7 tranſ1tu 


when the plaintiffs wrote to countermand the delivery ot 
them? Now it is ſtated as a fact, that before this letter 
arrived the proviſional allignee had put his mark upon the 
catk ; and this diſtinguiſhes it from the cafes cited, When 
the goods were marked, they were delivered to tine coni- 
ſinnee, as far as the circumſtances of the cafe would permit; 
the afſignee could not then take them away, becauſe they 
were at tbat time under an attachment, After the mark 

Was 


man be Topped in Trankitn. _—. 


was put on them, they were no longer an tran/tn, and Ch. VIII. {. 13, 
conſequently the plaintift*s right to ſeize them was | Ges ts End 
yelt 2d, Poſiza tothe defendants, 


Fu T. CT. XVIL 


Aſſtznment docs not pals Goods delivered on a precedent 
Conjideration, but nit accepted till after Bankruptcy, 


Goons, Ec. that have been delivered on a precedent 
conſideration cannot be aiiigned, thous zh the acceptance 
be after the bankruptcy. 
'Thus the defendants who were mercers and partners IN ans; Ba 
London, and uſually dealt with Cripps and Duarme, who wick. 
were alſo partners, living : ar Penrya in Cornwait, On the boi = 
7th of April, 1715, the aetendants by their order ſent cer- | 
tain goods, and gave them credit in therr books, they being. 
at the ſame time indebted to them for other goods. 
On the 15th of ay following, Cripps and Duarme, withe 
out the knowledge of the detendants, ſent divers filks (the 
ſame ſent down in April!) to Mr, Penlallow, at Penryn, 
for the uſe of the defendants. TFune the 4tn, Cripps and 
Duarme became bankrupts. Tune the bth, they wrote a 
Jctter to the defendants, f{1gnifying their affairs were in a 
declining condition, and thinking it not reaſonable, the 
| laſt parcel of goods thould go to fatisfy their other credi- 
tors ; therefore they had not entered them in their books, 
but left them with Penhallow, who had orders to deliver 
them to the defendants. ze the gth, a commiſſion of 
bankrupt ited, and the eftects were aiſioned to the 
plaintiff, Jae the 13th, the defendants received the 
letter, which was the firſt notice they had of the delivery 
_ to Penhallnv,, and as foon as poſlible, they ſi2nifed their 
conſent to take the goods again. 
dir Fames Pratt taid, the queſtion is, whether by the 
delivery to Penballow, without more, the property was 
altered, for it that delivery was countermandable, then the 
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Cannot aſſign Goods delivered,"but not 


Ch.VI1!.f. 18. act of bankruptcy intervening, before any affent of the 
—r—_ deſcendants, will prevent the property from veſting in 


4 Burr. 229% 


Cow7 125. 
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th:em. And he thought, upon the circumſtances, that 


there appearcd a fuftcient confiferation to toll a ſubſe- 


quent power of countermanding, and that this delivery 
was In ſatisfaction of the debt. It is true, the bare Ucli- 
very vill not extinguith it, becauſe he had a power to 
difient 3 but yer according to Butler and Baker's caſe, in 


the 3d report, the abloiute property paites, fubject tc a 


diſagreement by one of the parties. "I'he contratt docs 


Not itaud open, till agreement, but is complete, uns 


there be an actual diſagreement. "The conſequence of all 
this 1s, that the delivery to Penhatlrw, to the ule of the 
defendants, being before the att of bankruptcy, and founded 
upon a good conſideration, transfers the abſolute property 
to them, it being ſtated that they never diſagreed. 

Lord Mansfield, in obferving upon this caſe, ſaid, 


4 here is' no doubt, but the honeſty of the cafe inclined 


the Court to the judgment they gave, He faid, the re- 
ſon given turns upon a ſubtjety, and that the court of 
Chancery, in ſuch a caſe, would have interpoted, and faid, 
the aſlignecs ſhould not have the goods, without giving 
the price. But that the judgment was right, though the 
reaſon was wrong. | | | 

And accordingly in trover for 170 pieces of printed 
calico, the queſtion was, whether the goods were the. 
property of the plaintifts, or formed a part of the effects 
of Dewhurſt a bankrupt, and as ſuch veſted in his af- 
ſ:gnces; and on the trial a ſpecial caſe was reſerved, i 
ſubſtance as follows : 

Dew hurſ? had a houſe of trade in Auflin Friars, Lon- 
ds, where his buſineſs was conducted by F. Hl, his 
clerk, and had alſo a houſe of trade at New York, where 
he himſclf reſided and conducted his buſineſs. The goods 
in queſiion were ſold by the plaintiffs to Dewhur/!, 
threvuh the intervention of Jill, his clerk, on the 3d and. 
5th of Ay, 1792, and were dclivered on thoſe days at. 
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the houſe in Au/tin Friars, London, and were afterwards Ch. VILL C. 18, 
ſent by Dewhur/?s clerk to the defencant to be packed, rn mn 
in order to thcir being ſhipped to Dewhurſt at New | 
Yirt. - On the gth o of April, 1792. Dewyurfl wrote 
letter to Hill, his clerk and manager in London, which 
was received by the latter in Find on the 18th of May, 
1792; in that letter, after ſaying that he was ruined in 
conſequence of ſeveral failures, he added, * if you have 
« purchaſed any goods for my account, or if any orders 
« are given out, let the perſons have their goods back 
« and countermand all orders.” "This letter was ſhewn 
by #711] to the plaintifts on the 18th of AZay, 1792, about 
niae. o'clock in. the evening, who then informed ill 
they were ready to tzkz back the goods as propofed by 
the letter. On the 18th and 19th May, 1792, ſeveral 
attachments were made in the Mayor's Court and She- 
"riff's Court, London, and ſerved upon the defendant by 
creditors of Dewhur/?, in order to attach tne goods in 
queſtion, and other goods which had been fold to Dew- 
hur/t, and ſent to the defendant as his packer ; and the 
debts for which ſuch attachments were made exceedgd in 
amount the value of all the goods 1n the hands of the | 
defendants. On the 21 of 4Zay, 1792, a mecting of 
D.whurſPs creditors was convencd by H:1}, his clerk, 
when tne letter was laid beiore them. Ont tne 22d Hay, 
1792, the plaintiffs demanded the goods in queſtion of 
tie defendant, and in conſequence of their not being de- 
livered commenced tne prefent action. Dewhurſt return- 
ed to England in Oftober, 1792, and FH ifon and Barnard 
vere the ailignees of his eſtate and efiects under a com- 
milion of bank crupt, dated the 1gth Sanuary, 1793. 
Lord Kenyon, Ch. ] —The property in theſe goods 
vas apparently deveſted out of the piaintifis at the time 
_ of he fale, according to the opinion which the parties then 
hid of the tranſaction : but afterwards, when all the facts 
vere diicloſed, and when Dewhu/? was defarous not to 
purcnate any other goods, 1t was in tae power of: the 


buyer 
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Ch. VHI.C. 1%. buyer and feiler to put an end to the contract as if it had 


never exiſted; and it js ſtated that the propoſition made 
by the purchaſer to reſcind the contract was acceded to 
by the ſellers. I cannot diſtinzuiſh this caſe from that 
of Athin v, Barwich on principle; for in that caſe there 
had been a delivery of the goods by the ſeller, with con- 
currence of all parties intereſted 3 but the agreement of 
the partics to reſcind that contract, put an end to the ſale 
as if it had never tixen piace. $0 In this caſ+, 1t was 
competent to the principal to difavow the contract made 
by his agent, if the vencors cnofe to accede to it : the 
propoſition made by the purchaſer, and which was Gic- 
tated by common honeſty, might have been refuſed by 
the vendors if they had choſen; but tizey agreed to it, 
and by the mutual agreement. of both, the contract of 


fale was reſcinded. If Dewhurjt had died betore the pur- 


chaſe, the contract muſt have been put an end to, 
_ 7/7, J.—The caſe cited from Strange direAly 


applics to tre preſent, By the letter written by Dewhur/2, 


and by the ſubſequent act of all the parties, the fale was 
rcicinued, A propoſal to that effect was mad2 by on? 
party, and agreed to by the other 3 and by that the con- 
tract was put an end to. by the conſent of both. And 
though the goods remained in the hands of the defendant, 
they Gd not remain there for the purpoſe for which they 
were originany intended : but the contract being refcind- 
ed, the pioperty re-veſted in the plaintifs; and therciore 
the creditors of Dewhurf#t had no right to attach the 


goods in tic hands of the detendant, becauſe at that time 
they were no Jonper tne property of Detwhur/t, 


Buller, J.— the principle on which the caſe of 4744 
v. Barwick was decided governs this: and indeed that 15 
2 much more favourable cate for the plaintiFs than this. 
The point there contended for was, that there was no 
conſent by the ſellers to reſcind the contract, but here an 
expreſs conſent by them is ſtated. As to the aflent there, 
the court faid they would pro clume it, becauſe it was for 

9 the 
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the intereſt of the parties : but here it is not neceſſary to 
preſume ſuch a conſent, it being expreſsly proved. With 
regard to the juſtice of the caſe, it is impothble to enter= 
tain a doubt. A qu-ition has beza put in argument, whe= 
ther thoſe acts, done by the agent before he knows of the 
revocation of his letter of attorney, are good? I think 
that the principal in ſuch a caſe could not avoid the ats 
of his agent done bond fide, if they were to his difſadvan= 
| tage, but he might conſent to avoid thote whic't were for 
his benefit. And here the principal was anxious to 
reſcind this as well as all other contracts made by his 
agent, and the vendor agreed to take the goods back 
again. | | 


Gro/e, J. of the ſame opinion, Plea to the plaintiffs, 


But if the contract is complete, by delivery and accept=- 
ance, the alignment will paſs them to the ailignees; for 
in trover where one Lacey came to the plaintiffs, and 
bought a parcel of tobacco to be paid for in ready mo- 
ney: this was in the morning. He left orders at his 
houſe for receiving the tobacco, and the fame day went 
to France to abſent himſelf from his creditors. After he 
was gone, the plaintiff's ſervant brought the tobacto to 
Lacey's houſe, but had no orders to make any demand of 
the money, but only to deliver the goods. "The queſtion 
was, whetner this was a complete fale fo as to veit the 
property in Lacey, or waether the bankruptcy between the 
ſale and the deiivery was ſuch a fraud as avoided the ſale 
by non- payment of the money? Lord Ch. J. Eyre held, 
that the ſale was made complete by the act of the plain- 


tiits, who, by delivery of the goods without demand of 


the money, velted the property in Lacey by their own 
aſſent, as a complete ſale ab in:tiv, without ready money 
and the plaintiffs were non-ſuited. ES 

So in an action of trover, brought by the plaintiff as 
aſlgnee of Loyd, a bankrupt, for 60 tons weight of iron: 
_& the trial the following admiſſions were made by the 


parties, 
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parties. On the gth of Nzvember, 1792, the defendant 
agreed to ſell to the bankrupt 4.4 tons, 7 cwt. 3 qrs. 14 1b. 
of iron, at 15/7. 15s. per ton, for the amount of which 
the bankrupt agreed to accept a bill of exchange at nine 


months date, to be drawn on him by the defendant ; and 


the defendant on the fame day delivered the iron to the 
bankrupt. 'The defendant, in purſuance of the agree- 
ment, on the ſame day drew a bill of exchange on the 


| bankrupt for 6g9/. 45s. the amount of the purchaſe 
money payable at nine months after date, which the 


bankrupt then accepted payable in London, and re-deli- 
vered to the defendant, but it did not become due until 
after Lloyd's bankruptcy, and it has been fince proteſted 
for non-payment. "The bankrupt trantactee buſineſs with 
Caidwwell and Co. of Liverpool, as his bankers, a1d on the 
18th. of March, 1793, was indebted to them in a con- 
fiderable ſum of money, but the defendant was 'totally 
ignorant of the itate of their accounts, On the 18th 
AMarch, 1793, Caldwell and Co. ſtopped payment, of 
which the bankrupt heard in the morning of that day, 
and immediateiy went to the houſe of the defendant, and 
informed him that the bank of Ca/dwelt and Co. had 
filed, and that he ſhould not be able to take up the bill 
waich he had accepted for the amount of the iron, mean- 
ins the bill before mentioned ; for that in conſequence of 
Caidwe!l and Co's. failure he (the bankrupt) muſt ſtop 
payment, On the fame day he wrote to ſeveral of his 
creditors to the fame effect, as to the neceflity of his 
ſtopping payment; and the bankrupt informed the de- 
fendant, that the before-mentioned 44 tons, 7 cwt. 3 qrs. 
1.4 !b, of iron had not been removed from the warehouſe, 
wherein 16 was at the time of the fale, to the bankrupt, 
2nd ſaid it would be an aCt of juſtice to return to the 
defendant the iron fo bought, as he ſhould not be enabled 
to pay for tne ſane, or take up the accepted bill, The 
detendant accepted of the oiter ſo made by the bankrupt, 

+ | but 
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but ſaid he did not wiſh to have the iron, unleſs the Ch. VIIL. f. 18, 
tranſaction was fair and right; and at the fame time the bad, ewe: 
bankrupt delivered a bill of parcels to the defendant, dated 
the 16th of that month, of 50 tons of iron, incluaing tne 
iron ſo bought on the gth of Novernber, 1792, becaule 
he ac that time owed the defendant 'a further ſum of 
money on a bill. accepted by the bankrupt for another 
parcel of iron bought by him from the defendant; anc 
he therefore thought it his duty to give up the additional 
quantity beyond the 4.4 tons, 7 cwt. 3 qrs. 14 ib, This 
bill of parcels was dated on the 16th of March, 1792, 
and was for 59 tons, at 15 guineas per ton, amounting. 
to 787 1, 105. The bankrupt in his account with the 
defendant, debited the defendant with the amount of this 
bill of parcels thus, * 4Zarch 16th. To arzount of 50 
tons of iron ſold him this day, 787 1. 105s.' 44 tons, 
7 cwt. 3 qrs. 14 Ib, part of the: iron mentioned in this 
bill of parcels is the fame which was ſold and delivered 
by the defendant to the bankrupt on the gth of November, 
1792 3 but the remainder was a parcel of iron which the 
bankrupt had received in exchange for other iren, which 
the defendant and the bankrupt had ſome time before _ 
purchaſ.d in partnerſhip, - which, upon a diviſion of ſuch _ 
joint purchaſe, had been allotted and delivered to the 
bankrupt, 'L'hbe bankrupt and the defendant having over- 
paid the ſellers of the Jait mentioned iron bought on 
their joint account, they received the balance from the 
icllers in a bill which has been fince the bankruptcy of 
L!;zd protefted for non- JET, and taken up by the. 
dctendant 3 and this 1s the only unſettled tranſattion re- 
lative to that copartnerſhip. No converfation paſſed be- 
tween the bankrupt and the defendant on the 18th AJarch 
relative to this copartnerſlup tranſation., On the 18th 
of i7:rch 1793, the bankrupt delivered the laſt mention- 
ed þi]l of parcels, and. alſo the key of the warehouſe 
wherein the whole of both parcels of iron was depolited, 
but not intermixed, to the defendant, who kept poſſeſſion 
thereof, but did not return to the bankrupt the bill of 
Vor. I, Gg exchange 
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Ch. VIII. \.18, exchange for 699/. 4.5. which was accepted by the 
wt haras! bankrupt as aforeſaid, he the defendant having paid away 


the ſame in the uſual courſe of trade, and the ſame was 
not then in his the defendant's poſſeſſion, but the defendant 
promiſed to take up and cancel the ſame, which he ac- 
cordingly did. The defendant has fince the bankruptcy 
of Lliyd fold the whole of both parcels of iron on his 
own account, and received the purchaſe money for his 
own uſe, The defendant did not make any application 


| to the bankrupt to re-deliver or re-ſell to him the iron 


included in the laſt mentioned bill of parcels ; but the 
ſame was a voluntary offer of the bankrupt wholly un- 
ſought by the defendant, 'This iron was all the ftock in 
trade of the bankrupt in his actual poſſeſſion ; but the 
defendant was not privy to this fact; and the bankrupt 
was indebted to the defendant in a further ſum of money, 
excluſive of the tranſaction before ſtated, viz. 200 l. and 
upwards, 'T he bankrupt, knowing himſelf tobe inſfol- 
vent, was determined not to do any other bufineſs after 
the failure of Caldwell! and Co. as before mentioned; _ 
and he therefore without the knowledge of the defendant, 

until the ſame was delivered to him, dated the bill of 

parcels the 16th of arch, and entered it in his books 
under that date. 'I'he bankrupt did not tranſact any buſt- 


_ neſs after that date : on the 23d of March he committed 


an aCt of bankruptcy; a commiſſion of bankrupt iſſued 
againſt him on the 28th day of the ſame month; and the 
plaintiff i is afſiznee of his eſtate, &. The iron which 
the defendant ſold to the bankrupt on the gth November, 
1792, is of the value of 665/, 9s. 1d.; and the re- 


' mainder of the iron included in the latter bill of parcels 
made by the bankrupt to the defendant on the 18th of 
March, 1793, is of the value of 59/7. 13s. 54. On 


theſe admiſſions the jury found a verdict for the plaintiff 
under the direions of the learned judge, but liberty 
was given to the defendant to have that verdict ſet afide, 
and a verdict entered for him, if this court ſhould be of 

' v - opinion 
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opinion that under the circumſtances of the caſe the Ch. VIII. f. 18. 
plaintiff was not entitled to recover. _ Cone mn 
A rule for that purpoſe having been obtained on a 
former day : 
| Lord Kenyon, Ch. J. ſaid, The arguments in caſes of 
this kind are addreſſed to our compaſſion ; and we are 
ſorry to find, that ſometimes when an honeſt tradeſman 
| has ſold goods to another to a conſiderable amount, and 
the latter becomes inſolvent, the former is not able either 
| to recover the goods themſelves or the full payment for 
them. But the rules of law are framed with a view to 
benefit the bankrupt's creditors in general, and not to 
give a preference to any in particular, It is faid, how- 
ever, that the vendor may in all caſes refcind his contract 
with the conſent of the vendee at any time before the 
bankruptcy of the Jatter : but if that were ſo, all the cre- 
ditors of a bankrupt, whoſe goods remained in his hands 
in ſpecie, might, when they found that he was in inſolvent 
circumſtances, go to the bankrupt's property and bring 
away what each had contributed to the fund, leaving 
nothing to ſatisfy the reſt of the creditors. The preſent 
ſeems to be an extremely clear caſe, for it is founded in 
fraud, The parties themſelves endeavoured to give a 
different complexion to the tranſaftion from that which is 
the true one, and in order to miſlead the creditors of the 
; bankrupt, they made a falſe entry in the bankrupt's books; 
where it was ſtated that the re-delivery of the goods to 
the defendant was made two days before the time when 
the tranſaction really took place ; and that fact is of great 
importance; becauſe that ante-date carries the re-delivery 
back to a time previous to the bankruptcy of Caldwell 
and Co. on which depended the ſolvency of the vendee. 
The goods here were originally fold and delivered to the 
 vendee, and they were locked .up in his warehouſe ; 
therefore there was a complete transfer of the property 
from the defendant to the bankrupt at the time; and the 
queſtion is, whether when the latter became inſolvent he 
Gg 23 | could 
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could re-deliver it hack to the defendant in ſpecie. [ 


rnd cannot diſticguiſh the preſent caſe from that of Harman 


v. Fijher on principle, for this bankrupt knew his infol- 
vent fituation at the time when he wiſhed to deliver back 


| the goods in queſtion to the defendant, as well as Foradyce 


did in that cafe; there Fordyce, finding that he was in- 
folvent, was anxious to re-pay to the defendant ſome bills 
which the latter had lent him, and though thoſe bills 


were as eaſily diſtinguiſhable from the reſt of his effetts 


as the iron in queſtion was from the reſt of this bankrupt's 
property, the Court there held that it could not be Gone, 
becauſe it would prejudice the other creditors of the 
bankrupt. Three caſes, however, have beey cited, and 
preſſed upon us, as deciding the preſent: but I think they 
are to be dibioguithed from this, In Athin v. Barwik, 
the vendees finding that their aiturs were in a declining 
condition beforc the goods arrived at their houſe in 


| Lone refuſed to accept the goods, and thereby rc- 


uſed to become parties to the contract of ſale: and 
Gaagh when te zoods did arrive by the wazgon the 
vendces could not turn them looſe in the: ftreet, yet they 
did what was tantamount to rejecting them, they ſent 
them to a friend of the confignors for their uſe. In Sabe 
v. Fizlg, confider who was the party to the contract; not. 
the clerk of the vendee who lived in £-:d7, but Dew- 
hurjt, who was refiding in New 7574; and he knowing 
tis infolvent fitnations ſent. rooged a monta bciore the 
canſaRion in diſpute rook place, to his clerk here, not 
Js for Suns the clerk 1mme- 
d;arcty on. tis receipt. of : oxder applicd to the vendors 
to take the goods bas k agat, , wio agreed to reſcind the 
contratt. In p g1yIng my OPMION ON that caſ- ) | faid that 
wed he pron 212 Fe gonus WAS apparently: deveited out 
of the plat; itiffs at the time of the ſale, according to the 

& opinion WRICRA IR2 par tics then hag of the tranſaction: 
bur though rac property was then apparently deveſt<d out 
6f the | V043897 5g IL Was mot fo 1 reality, becaulc the gee 
very 
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livery to the agent of the vendce was controled by th he Ch, VIIL i. 18, 
prior orders of the bankrupt, his principa!. Bt in this Me nan? 
caſe the goods were d- lvercd. to and accepted by the 
vendee, and the property remained in him until he became 
infolvent. What was fud by Lord Hardwricke m ttic 
caſe alluded to does not Apply to tuck a cafe av the pre- 
fen: : he only faid that before the contra was complete, 
and while the goods were 77 tranjitu, the owner might 
by any means, without committing a fetony, regam tne 
potlcfiion of his goods for witch he had not been pald. 
That, though ſaid in a court of equity, is now become a 
gencral and a good rule of Taw :; but it muit b2 confined 
to thoſe cules where the goods are i tranfitn, Our 
deciſion therefore againſt the defendant in this cafe will 
be conformavie to cvcry decided caſe, and to tie reaſon 
of the thing. | 
Dburſt, ws —[t was admitted in. the argument, that 
if the contract of fale were not refcinded at the time of 
tC bankruptc: ; of the vendee, it could not be reſcinded 
afterwards by any act of the contracting parties; now I 
think that the contract here was not refined before the 
infolvency of the vendee.. After the contract for the ſa'e 
of the iron, it was actunily delivered to the vendee and 
- put 1nto his cellar, and he gave a bill of exchange for 
me payment of it; then the contract was camalate. and 
could not be reſcinded by any ſubſequent act of the 
parties fo as to aifect tne intereits of third perſons, ' But 
it nas been faid, that this yon was not mixed with the 
reſt of th2 bankrupt's ſtock: it is not neceſſary that it 
ſhould be mixed ; but if it were, this iron was, to a cer- 
tain degree, mixed with the reſt of the ſtack, for there 
was foine other iron in the ſame cellar. I do not rely 
however on that circuinſtance, becauſe I think it imma» 
tertal z for if once the goods be fairly and completely 
delivered, whether they be or be not mixed with the reſt 
oi the vendee's ſtock, the bankrupt and the vendor can- 
not reſcind the contract if the rights of other perſons 
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vendor. 

Groſe, J.—in caſes of this fort it frequently happens, 
that t12 ſituation of the particnlar creditor 1s a very hard 
one; and the Courts are glad that they can attain the | 
Juſtice of the caſe by deciding that the contract was not 
completed; but when once the contract is complete, 
however hard it may be on eithcr party, it is birding on 


| both. In determining the caſes of Ati v, Barwick, and 
| Salte v. Field, the Court proceeded on this ground, that 


the contra&t was not perfected, and therefore they faid 
that the vendors were entitled to have their goods again, 
But that is not the preſent caſe, for the contract was per- 
fectcd by the delivery and acceptance of the po0ds; it is 
true they were not paid for, but they were fold for a ſum 


payable at a future day, and the property was veſted in 


the purchaſer when they were dclivered to him, 
Lawrence, J.—' he faEts of the caſe are not exaCtly 
as the defendant's counſel have ſtated and reaſoned upon 
them, For it appears by the admiſhons of the parties, 
that the bankrupt was indebted to the defentant on ano- 
ther acccunt; and in order to ſatisfy this as well as the 
other debt, he gave him not only the jron in _qucſtion, 
but alſo all his ffock in trade, Now that was fraudulent 


as far 2s it reſpcted the reſt of the creditors, —Rule 
diſcharged. 


S EC 1. XX. 
Aſſignment dres not diveſt an Equitable Lien, 


NATURAL equity is much in favour of liens, ſo that 
Courts of Juſtice have always leaned that way, ſo far as 
was conliitent with poſitive law. "They will therefore 
imply a contract of lien from the gencral courſe of trade, 
or from the nature of the particular mode of dealing be- 
tween the parties, 


Thus 


an Equitable Lien, . 455 


Thus where one has ated as factor for another, every Ch. VIIL. f. 19. 
ding i in his hands is conſtrued to be a pledge, not only Grd 
for incidental charges, but as an item of mutual account Kruzer v. Wil- | 


| : cox. Ambier252, 
for the general balance due to him ſo long as he retains Drinkwater v. 


Goodwin. 
the poſſeſſion. orci 


| | Cowp. 251. 
| 2 Bac. Abr. 589. Foxcroft v. Devonſhire, 2 Bur. 931. Godin v. London Aflurance Com- 
pany. 1 Bur. 493. 


But he has no lien unleſs the goods actually come to Kinlock v. 
his polleition, nor has he any general lien where the pro- ell __ 
perty 1s delivered for a particular purpoſe. 119. | 

And therefore on the trial of an ation of trover for watt-rv. Birch. | 
cotton, before Mr. J. Lawrence at Lancaſter, a ſpecial yY erme Rep. 
caſe was reſerved, of which the following is the ſubſtance. ori 
In March, 1793, and for ſeveral years before, Caldwell 
and Co, were partners as bankers ; two of the part-. 
ners, Caldwell and Smyth, reſided at Liverpool, the other 
two, Forbes and Gregory, in London. On the 18th of 
| March, 1793, they became bankrupts ; and on the ſame 
day Greaves and Deniſon allo became bankrupts in con= 
ſequence of the failure of C:ld4well and Co. Previous 
to the above bantruptcics, the cotton, for the recovery 
of which the a&tion was brought, was depoſited with Cald- 
well and Co, by Meſirs. Hodgſons, as a ſecurity for money 
which had been advanced to Hodgſons by Caldwell and 
Co. At the time of the bankruptcy of Caldcoell and Co, 
Meflrs. Hodgſons were indebted to them in a large ſum of 
money. FF. Forbes, junior, who was not a partner 
with Caldwell and Co. was on the 13th of March, 
1793, ſent down from Londen to Liverpool, to procure bills 
of parcels of goods, which goods were to be depoſited in 
the name of 7. Forbes with brokers in L:iverpool, and 
on which a Jarge ſum of money was intended and ex- 
pected to be raiſed. In conſequence thereof, on the 
13th of March, 1793, the cotton in ocdios was put 
into the hands of Greaves and Co. by Caldwell and Co. 
to procure the advance of money by the ſecurity of 

þrokers* certificates, to be made out to F. Forbes ; and 


Gg4 thereupon 
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Afjgmment dors not diveſt 


Ch. VIII. 7.19, thereupon Greaves: and Co. gave the following acknow- 


Iedgment_ or receipt: ©« Ziverport, 13th March, 1792, 
Receive from Mr. F.- Forbes, junior, (fo many bags of | 


cotton, marked, &c, amounting to, &c.) for ſale ; for 


tne n<t proceeds of cach parcel, when and. as: received, 
we promiſe to be accountable, and to pay tne ſame to 
the ſaid Mir. F. Forbes, janior, or his order.” Such 
C2po'it was made, and ſuch acknowletgment given to 


7 Forbes, junior, in order to cnable Caidwe!l and Co. ty 


obtain 2 loan of money for the accommodation of them- 
ſclvcs and of Porbes and Gregory, on whom they drevs 
bills in Londen, F. Fories returned from Liverp:ol to 
London on the ſame 13th of March, 1793, after the 
delivery of tic cotton in queſtion, taking with him the 
bills of parcels and brokers” certificates of the goods fo 
polited, On his arrival in £-nd4on, on the 15th of 


 Atarch, the bills of parcels and brokers? certificates were? 


produced to the friends of Caldwe!! and Co, and of 


Forbes and Gregory, but a difliculty aroſe in railing the 


money. - On the night of the 15th of Merch, it was 
found that /orbes and Gregory muſt become bankrupts; 
and on the 16th they did become bankruyts. Greaves 
and Co. were indebted to Caidivell and Co. at the time 
oi the bankruptcy of the litter, in {. 1,625. 15s. 54, 
for can and Hs advanced by Caldivedd and Co, Of the 
biils fo advanced' by Caldwell and Co. for Greaves and 
Co. bills to the argount of {. 1,167.10 5, 10 d. have not 
been paid, and the fame have been proved by the holders 
at ihe tine of. the bankruptcy of Caldwell and Coy. 
aan the citate of Gi/awell and Co. and of Forbes and 
Grezery, who had accepted the. fainc, and alfo againtt 


tae eltate of Greaves and Co. Previous to the bank- 


ruptcy of Cruliwell and Co. and of Greaves and Co. 
ſeveral bis of exchange, amounting to £. 7,000 were 
drawn by Caldwell and Co, on Forbes and Gregory in 
favour of Greaves and Co. and indorfed by them z which 
ils were 10 drawn and indorſed at the requeſt and for 


the 


an Equitable Lien; 


the account of G. and H. Browne, who are now bank- Ch. VII, {. 19, 
rupts. Other bills of exchange, to the amount of yet 


L. 5,109. 8 5. were likewiſe drawn by Caldwell and 
Co. on Forbes and Gregory, in favour of Greaves and 
Co. and indorſed by them, and they were fo drawn and 
accepted at the requeſt and on the account of F. P. 
Richard, who is ftill folvent. The above. bil's were 
charged by Calwell and Co. in their gi to the ſeveral 


accounts of G. and H. hrowne and '/*. P. Richard re- 


ſpectively, and not to the account oi Greaves and Co. 
and G. and H, Browne and F. P. Richard were reſpec- 
tively indebted to Caldwell and Co. at tne time of the 
bankruptcy of Caldwell and Co. on the balanceof accounts. 
None of theſe bills were in the hands of Greaves and 
| Co. at the time of their bankruptcy, nor were they then 
due, nor have the defendants yet paid any dividends 


thereon : but all or the greater part of them have been 


or may be yet proved azainlt the eſtate of Greaves and 
Co. as the indorſers, as they tave been already proved 
azainft the eftate of Caldwell and Co. as drawers, and 
of Forbes and Gregory as acceptors. The plaintiffs, 
when they demanded the cotton in queſtion, (which was 
b<fore the ation was brought) tendered to the defendants 
hfty guineas, waich excceds any demand that Greaves 
and Co. or the defendants had again!t Caldwell and Co. 
_ or the plaintiffs, or F. Forbes, junior, independently of 
fuch right as the defendants might have to detain the 


cotton, as an indemnity againit any payment waich the 


iciendants might eve rually make as dividends on the 


above indorſements of the bills ſo drawn by Caldwell 


and Co. 

Lord Kenycn, Ch. ]. —There is no doubt, and indeed 
tne point has been fo long ſettled, that it ought not now to 
ve brought into diſpute ; but that in general a fator has 
a lien for his general balance on the property of his prin- 
cipal coming into his hands. But the queſtion here 
ariſes on the appiication of that propoſition to the preſent 
Caſe, 
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Aſſignment dors not diveſt 


Ch. VIII. f. 1g, Caſe, Tt is a maxim as old as our law, conventio vincit | 
ny mms ]:gem. The parties may, if they pleaſe, introduce into 


their contract an article to prevent the application of a 
general rule of law to it. Inorder to determine the pre- 
ſent caſe, it is not neceſſary to conſider how the caſe 
would have been if there had been no expreſs ſtipulation 
between the parties in this caſe; for the whole reſolves 


Itſelf into this, that the goods in queſtion were depoſited 


with the defendants for a particular purpoſe. It does not 
appear that it was known that 7. Forbes was the agent 
of Caldwell and Co. ; as between him and them it was 
perfectly well underſtood ; but his ſituation with them - 
does not ſeem to have been communicated to (Greaves 
and Denzſon - and indeed it is of little importance 


whether it were or not, fince the cotton was depoſited 
 - With them by 7. Forbes, for the particular purpoſe men- 


tioned in %s note ſigned by them, and a ſpecial receipt 
was given by them for it: in that note they acknowledge 


that they had received the cotton for ſale, and promiſed 


to pay the proceeds of it when fold to 7. Forbes or his 
order. The lien which a fator has on the goods of his 
principal, ariſes upon an agreement which the law im- 
plies ; but where there is an expreſs ſtipulation to the 
contrary, it puts an end to the general rule of law, Here 
the parties are bound by their expreſs ſtipulation, which 
excludes all ideas of a lien ; and the goods in queſtion 
not having been ſold, are to be returned to the plaintitts, 
who repreſent Caldwell and Co. The goods are the 
property of the plaintifts, they are in the poſleſſion of 
the defendants, who have refuſed to deliver them : theſe 


Ppropolitions have been made out in this caſe, and no- 


thing is {tated on the behalf of the defendants which can 


| juſtify their detention of the goods. 


Aſhhurjt, J.— The difticulty in this cafe has ariſen 
from the multiplicity of fats ftated in it; for when they 


_ are fimplified, the queſtion admits of no doubt. The 


HET 2d | 


an Cquitable Lien, 

general rule of law that a factor has a lien on the goods 
of his principal for his general balance is not diſputed ; 
but here the goods were depoſited in the hands of parti- 
cular faftors for a particular purpoſe, which is ſtated by 
tae factors themſelves in their receipt; and this negatives 
\ the general rule reſpecting liens. | 
Groſe, J.—declared himſelf of the ſame opinion. 


Lawrence, J.— The doarine of liens only applies to 


_ caſes 1a: goods have been depoſited in the nature of 
a pl-dge. Now, here Greaves and Deniſon never acted as 
the brokers of Caldwell and Co. before this tranſaction. 
Then how can it be conſidered that theſe goods were 
depoſited with the former as a general pledge? No 
money was advanced by them on the goods in queſtion 


the cotton was placed in their hands for a ſpecial pur= 


\ poſe, namely, for ſale; but it was not fold, and the 
brokerage had not commenced ; and if fo, there is 


no pretence to ſay that they have any lien on the cotton 


for the balance of their accounts, = Poſtea to the 
plaintiffs. 
A packer is in | the nature of a factor, and accord- 
ing to the courſe of trade entitled to a lien upon all 
goods in his hands for other debts, beſides the price of 
packing, 

A banker has a lien for the ue” balance of his 
account, 


v. Lefevre. 1 Eſp. N. P. 66, Bent v. Pullen. 5 Term. Rep. 494- 


A policy broker is held to have a general lien, and 
notwithſtanding he parts with the policy, if it comes 
again into his ha ands, the lien revives. 


Bur, 2214. 1 Blac. 654. Whithead v, Vaughan, Trin. 25 G. 3. B.R. 
infra, and Park v, Carter, infra, 


An attorney has a general lien upon papers delivered 

to him, 
Therefore akers an attorney had been employed by 
gne who afterwards became bankrupt, and the aflignees 
- petitioned 
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£Rtgnment does not dive? 


petitioned to have the papers delivercd up, and that t! 
attorney might come 19 for his demands par payſn with 


the other crggitors, tne Lord Chancellor Ky the attorney 
had a lien upon the papers in the fame manner againk 
tae affznecs as againft the bankrupt ; and though It doth 
any expreis contract or agreement, yet it Ks 
as effectua}, bei: ng an implied contract by law. But he 
{1td, that paners recciv2d after the vanKruptcy could uot 
be retained, 

A callico printer has been held to have a lien unon 
tine linen in ks pollefiion, not only for the price of print- 
Ing the particular linens, but alfo for the price of pruning 
Others wanich had been previouly delivered, 

As where it appeared that Talfrey a linen-draper ws 
11 OF. 1763, invzbtcd to 41n4roaws a callico printer in 
4917, 105. for printing and other work. done by him to 
divers parcels of cotton and linnen for Toffrey, and aito 
for mon2y paid and auvanced to the collectors for the duty 
for part of tne hnens; and that previous to the month 9s 
O-2ober, -03, Toifrey aclivercd to Andrews cottons to be 
printed, which were accordingly done, and the expence 
of printinsz formed part of the debt of 4917, 10 s. which 
ſum by certiin payments and allowances was reduced 
to 312 /, 25. 04. In November, 1703, a commiſhon 
| Tolfrey, At the time he became bouts 
rupt, he was indebted to Andrews in 212 4. 2 5. G &. tor 
and uyon accoynt of printing cottons and linzns, 4:- 
driws had linens then in his hands waich belonged to the 
bankrupt, and were deliver:d by him to Andrews to b 
printed of the value of 107 /.- 145. 34.. Andrews m 
proved a debt under the commiſicn, to the amount 6 
204 4 85. 64, being the amount of tis debt, after Gc- 


ducting the 107 {, 14 5, 3. the computed value of the 


linens in his EH Andrews apniicd to tae ailiznees 
redeem the linvns and Py him the ſum of 107 /. 145: 364 


which they declined, inviting on their parts that ti 


Y : IT 13203 


a Cquitable Lien. 


linens ought to be delivered to them, upon pa ying An- 
drews the expences which aroſe to him for priating thoſe 
particular cottons : Andrews on the contrary contended, 
that he had a lien upon the linens in his polleſſion, not 
only for the work done to them in particular, but alſo 
for former work done for the bankrupt cf the like nature. 
Ke therefo:e petitioned to be at liberty to fell the linens 
for the beſt price that could be got for the fame, and that 
he might pay himſelf out of the produce thereof the fum 
of 107 [. 145. 32. paying the overplus, if any, to the 
aſignees z but in caſe the produce of the goocs ſhould 
not be ſufficient to pay him the whole of his debt, then 
that he might be admitted a further creditor on the bank- 
rupt's eftate ſor the deficiency. Lord WVortvington, after 
hearing counſel, ordered that Anurews ſhouid retain the 
value of the goods in his hands in part fausfaction of his 
d&5t, and that he ſhould be at liberty to prove the re1due 
under the bankrupr's cftate. 

A miller has a lien for the price of grinding corn. 90 
a Uycr has a licn for the price of dying the ſpecific 8 Goods, 
But not beyond, | 

The wages of the captain and his f-an 
gotermined to be 2 lien upon the ſhip. 
_ tf a perſon having by law a licn, parts wit! 
A of the 


= 
200 have been 


th2 poſſeſ- 
property, his lien is gonc, and page FCmaIngs 

n the faoting of common cred!tors. 

De a where a perſon who had repaired a ſhip bi 
to a bankrupt, infuted upon 2 ſpecific | lien on the 0] ip £ { 
th2 repairs, and that he ſhould not be oblized to prove 
it 2$ a debt under the commillion, natwit hitan din: ® AttEL 
the ſhip had been repaired it was delivered to the bank- 
iunt, 

But Lord Hardwicke was of opinion, he had 1G pre- 


1! {4 


tence under the general Jaw of the reatun, t recur ul: 


he js paid, becauſe it is out of his polieion, and thou! 

the law of Holland gives a perſon wino repairs 'a huulz 

OI r ſhip a ſpecific ben, there is no ſuch law in Eng nd. 
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Ch. VIII. ſ.20. 


Moyſes vy. 
Little, 

2 Vern, 194. 
Sed quzre. 


Vandenanker 
v. Deſbrough, 
2 Vern. 96. 

Street v. the 


Mercer's Comp. 
2 Ch, Ca, 196, 


Drake v. The 


Mayor of Sus | 


Ter. 

2 Ch. Ca. 71, 

- Nelſon Cha. 
Rep. 192. S. C, 


Cannot affign the Benefit of an Agreement; 
SECT. XX, 


The Commilſ oners cannot aſſign the Benefit of an Agree- 
ment made with the Bankrupt. 


WHERE the defendant on marriage of his ſon, ſettles 
lands on himſelf for life, remainder to his ſon for life, 
&c. and covenants during his own life to pay his ſon 
157. per annum, the ſon becomes a bankrupt, the plaintiff 
as affignee brings a bill againft the father, to have the 
benefit "of this agreement, and to compel payment of the 
15 /. per annum. Per cur, an aſſignee under a ſtatute 
of bankruptcy is not entitled to have the performance of 
an agreement made with the bankrupt, and faid that it 
was ſo adjudged in the caſe of Drake v. the Mayor ot 
eter, where the court held that 
If a leffor covenants with his leſſee and his afligns to 
renew his leaſe, and the leflee becomes a bankrupt, and 
the commiſſioners ailign this covenant, the afſignee can- 
not have any relief againit the leſſor. 


but in a Freem. 183. reported th2t the leſior was decreed to renew. 


Ciuppendale v. 
"Temlinfon., 
Trin. 25 G. 2. 
B.R. 


Evans v. Brown. 


2 Efp. N., Þ. 
a --: 

Sj1k V. Oſborn, 
2£Eſp;N. ÞP. 
141. 

Laroche v. 
Wakeman. 
Peake, N. P. 
140. 


Webb v. Ward, 2 Term, Rep, 296. 


$T CT-AxIL 


Commiſſioners cannot aſſign future Earnings ariſing from 
the Bankrupt's Labour, 


Chippendale brought an action of aſſumpfit for work 
and labour as an attorney, The defendant pleaded, that 


_ the plaintiff vas 2 bankrupt, and averred, 'that the com- 


mifhon was ſtill in force. The plaintiff replicd, that the 
work and labour was done after the commiſſfioner's aſ- 
lignment, and for the neceſſary ſupport and maintenance 
of hirafelf and his family. Rejoinder, that the plaintiff 
had not obtained his certificate ; and thereupon a dee 
mutrrer. 


Lord 


Cannot aſſign future Earnings, &c. 46g 


Lord Mansfield ſaid, the only queſtion is, whether the Ch. VHI. f. 26. 
aſſfignees of a bankrupt are entitled to the profits ariſing ny, 
from his perſonal labour. "That the affignees cannot 

Jet out the bankrupt; they cannot contract for his 

labour. | | 
Mr. Juſtice 'Buller obſerved, the caſe in Atkins did 1 Att. 254; 

not ſupport the doctrine laid down at the bar ; for Lord 

Hardwicke there ſays, & All his future perſonal eſtate 

« is afteCted by the aſſignment,” by which he evidently 

meant, that if the aſſignees claim it, the bankrupt muſt 

deliver it up; and fo far the aſſignment affe&s it : but 

no other perſon can have the ſame plea. It is certain, Aſhley v. Kell, 

Lord Hardwicke meant to go no further than the caſe * *** 1297+ 

in Strange, Which is deciſive of his meaning therefore 

he was of opinion with the plaintiff, for whom Judgment 

on the demurrer was accordingly pronounced, 


CHAP. 
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CHAP, 1X; : 
Of the Bankrupt's laſf Examination, 
| / ; 


/ 


Sect. I. WVhen the Commiſſioners have Pewer to exa- 
; mine the Bankrupt, 
II. MAanner of the Examination, 
Hi. To what he may be examined, 
IV. Of the Lonkrupt's Anfewer. 
V. Of commuiting the Bankrupt. 
VI. Duty of the Pankrupt after finiſhing his 
Exammaticn. | 
VII. Bankrupt has no Right to be maintained tut 
of his Effects during his Examination. 


3-4 I. C. IGe 1, ©, 7, 3, 9. os 
21 |]. I: C6. 19. {c:7. 
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Ss EG To: bo 
Ilhen the Commiſſ:zners have Power to examine the 
Bankrupt. | 
Ch. IX;-1.'. HE 5 G. 2. c. 30. requires the. bankrupt to fur- 
Neg render at the lait MCCUng appointed by the com- 


miikoners, or in caſe the time for ſurrendering is enlarged, 
upon petition to the perſon holding the great ſeal, then 
Ante 151, that he ſhould ſurrender at the time aonoined and makes 
the neglect to ſurrender felony without bencit of clergy, 
but although the bankrupt is not bound to-{urrender until 
the laſt mecting, the commiſtioners have authority in the 
intermediate time to ſummon and examine him touching 
his eſtate 2nd effects. And they have alſo power to 
examine the bankrupt, as to. a farther Ciſcloſure of his 

eliate 


Power to examine the Bankripe, _— 


eſtate and effets after he has paſſed what is uſually Ch. Ix, f. 
called his laſt examination. It is true that the power of 
ſubſequent examination has been queſtioned, but it ſeems | 
eſtabliſhed by the Court of King's Bench, in Perrot's Rev v. Perrot, 
caſe, where Lord Mansfield ſaid, the commiſſioners exa- * 5%" 3124+ 
mination of the bankrupt, is not confined to be within 
the time limited, for the bankrupt to come in and ſurren= 
der, and ſubmit to be examined. The bankrupt muſt 
indeed ſurrender within the limited time, and he muſt 
ſubmit within the limited time, to be examined from 
time to time, and he muſt upon examination diſcloſe and 
diſcover, and deliver up his eſtate and effets z but the 
at does not require his examination to be full and per- 
fect, and completed within the limited time, nor is it 
proper that it ſhould be ſo, for a man's memory may fail 
him at one time, and be refreſhed at another, or his 
firſt anſwer may be equivocal, or imperfect. And why 
| ſhould he not be called upon to explain or complete 
it? | 
The power of the commiitioners is _ and not 
limited to the compaſs of time given to the —— 
come In. 
' Thelaſt examination within the limited time is material 
indeed to the bankrupt himſelf, (becauſe he cannot after- 
wards contradi& himſelf) but he may be compelled by 
the commiſſioners to make further anſwer after that time. 
The bankrupt may omit to come in till the very laſt 
minute of the time ; and if he then ſurrenders and fub- 
mits to be examined, this will ſave his felony; but it 
' may be abſolutely impoſſible for him to make a full diſ- 
covery and diſcloſure of his eſtate and effects, or to 
_ Eive full anſwers to proper moron within this ſhave of 
time, 
If by an innocent default of the bankrupt he has 
neglected to ſurrender himſelf on the day appointed, the 
Lord Chancellor ay upon petition, make an order that 
Vol, 1, H h _ the 
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Ch, IX. (. Is 


Ex parte Smith, 
March 1, 1785. 
Ex parte 
Rodgers. 
Ambler 307, 


Ex parte Grey. 


Vez. jun. 195. 


Ex parte White, 


2 Bro, 47- 


} 


'When the Commiſſioners Have 


the commiſſioners be at liberty to appoint a new Gay for 


taking the examination. 

The Lord Chancellor, upon an application of this 
kind by the aflignees of a bankrupt, ſaid, the only cafe in 
which this was permitted was that of an innocent default 


of the bankrupt, and then the ſpecial circumſtances of the 


caſe were always recited in the order, which was done 
with a view of preventing his being convicted for the 


offence, as far as this court could prevent it, although it 


moſt certainly would not alter the law. But in this cafe 
there is no excuſe. And it would only be encouraging 
a felon without any reaſon. Therefore the PRney: was 


diſmiſſed. 


On a petition by the "SOR praying that the Chan- 
cellor would appoint a meeting of the commithoners, 
that he might ſurrender ; and ſtating that a few days 
before he was declared bankrupt, he was obliged to go 
abroad for his health, and that from the time of his 


hearing of the commiſton till he came over, he had 
been extremely ill. It was a partnerſhip bankruptcy, and 
- the twe other partners ſurrendered in time. 


 Whenthis petition came on firſt, the Lord Chancellor 
ordered it to ſtand over, to ſee what the aſionecs had to 


 fay. They now appeared by counſel, and did not op- 
* poſe the prayer of the petition, but made an affidavit, 
. that the bankrupt had been fſcen a few days before he 
went abroad, apparently in good health; and that the 
ſon of the bankrupt had at the Jaft meeting; ſaid the 
. petitioner would not ſurrender, 


_ Lord Chancellor ſaid, Ordering the commiſſioners to 
RE a meeting, that the bankrupt might ſurrender, 


. would not avoid. the effect of the ſtatute. It only has 


the effect of declaring the opinion of the court, that the 


« bankrupt had no intention of keeping out of the way 
' fraudulently, But my opinion in this caſe is, that he 


did purpoſely keep out of the way, and that he. is per- 
| jured 


Power to examine the Bankrupt. 


pared when he fays he went abroad for his health, The 
petition was diſmitled. | 

In another petition by a bankrupt for an order to the 
commiſfioners to appoint a meeting to receive the bank- 
rupt's further examination, it appeared the Lord Chan- 
cellor had before inade an order for- the commiſſioners to 
appoint a meeting, that the bankrupt might ſurrender and 
be examined, and when he appeared before the com- 
miffioners, they were diſlatisfhed with his anſwers, and 
committed him. He now ſtates that he has recolleRed 
circumſtances more particularly, and is deſirous to com- 
plete his examination and be diſcharged out of cuſtody, 
© but the commiſſioners refuſe to appoint a meeting. 
The aſfignees oppoſed the prayer of the petition, ſo far 


as it required the expence of the commiſſioners meeting 


to be paid ou: of. the eſtate, alledging, that as this extra- 
ordinary expence aroſe from the bankrupt's own miſ= 
conduct, he ought to pay it himſelf, 

| Lord Chancellor.—It is a commitment till confor- 
mity the form of the commitment is concluſive. The 
meeting muſt be at the expence of . the eſtace. "The 
bankrupt has no eſtate, or is ſuppoſed to have none. 
The commiſſioners muſt appoint a meeting. 

But though the bankrupt's ſurrender wider ſuch an 
order will not of itſelf prevent a proſecution, the Lord 
Chancellor has power in caſes of peculiar hardſhip, to 
ſuperſede the commiſſion, and thereby put a ſtop to any 


proceedings againſt the bankrupt, and Lord Macclesfield 
did, in more inſtances than one, ſuperſede a commiſſion. 


of bankrupt, where the bankrupt had not ſurrendered 
himſelf within the forty-two days, and there did not ap- 
pear any intention in the bankrupt of defrauding his 


creditors by not appearing within the time appointed, 
and where his abſence proceeded from an ignorance of | 


the conſequence, or accident, However it ſhould ſeem, 


that the ſame fats which would be ſufficient to induce 


the Chancellor to exert his authority to impede the ordi- 
Hh 2 


nary 


467 


| * Ch. IX, fo I, 


Ex parte 
Grahame 


2 Bro, 483 3o 


1 Atk. 222. 


* 
aa - -of 


” 


Fa 
lit 
p 
bs 

11 


N 


ug -- at < 
bas A me + 


oy 
AS 


_— = pw Bt . 
WO Oe Ye Rh IE - 


4. £ 
poor TO per Ee 


468 


Unhen the Commiſſioners have Power, &c, 


' Ch. IX. f. 7. nary courſe of law, would alſo be a good defence to an 
—— jndicttment; for it cannot be ſuppoſed the legiſlature 


Fx parte Wood, 
1 Atk. 221. 


meant to inflict the penalty of death upon an involuntary 
neglect to ſurrender within forty-two days. Should the 


bankrupt be abroad at the time of the commiſſion taken 


out, and not hear of it till the Jait day for his ſurrender 


is elapſed, it is impoſſible to imagine the a& could be 


conſtrued to extend to ſuch a caſe; and indeed Lord 
Hardwicke expreſſes his opinion, that particular circum- 
ſtances might amount to a defence __ a Criminal pro- 
ſecutzon. 

For upon a petition by J/20d, that the commiſſioners 
under a commiſſion againſt Comerlan, might admit him a 
creditor for 21/, upon a note of hand, and that the clerk. 
of the commiſſion might be ordered to attend at the O!4 


Bailey, with the proceedings under the commiſſion, upon 
a proſecution of the bankrupt for felony, in not ſurrender- 


ing himſelf according to the direCtions of the act : 

It appeared that the bankrupt was a foreigner, but 
lived ſeveral years in England, and went to Holland be- 
fore the commiſſion was taken out, and ſtaid there till the 
forty-two days were expired for his ſurrendering himſelf; 
and about ſix weeks after the time expired | returned to 


England. 


Lord Hardwicke caid, though i ſuch a proſecution. may 


be carried on by a perſon who is not a creditor, yet by 


the words of the act of parliament it looks as if the legit- 
fature intended there ſhould be a concurrence of the cre- 
ditors under the commiſton, 

 Aﬀidavits have been read of the aſlignees and credi- 
tors, whoſe debts amounted to 1,800 /. and upwards, that 
they are very well ſatisfied with the account he has given 
them of the ſtate of his affairs, and that they believe he 
could nct have made a fuller diſcovery or diſcloſure of 
his eſtate and effects, if he had appeared at the third ſitting 
of the commuſoners, 


This 
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This is a penal law and a ſevere one, for it reaches to Ch. IX. £. 2, 4. 
the life of the bankrupt, therefore a court of equity will erm "Ind 
not lend its aid to ſuch a proſecution, by ordering the 
clerk of the commiſſion to attend at the Old Bailry with 
the proceedings under the commiſſion, but the petitioner 
muſt go on in ſuch manner as the law preſcribes, to prove 
him a bankrupt and a felon within the intent and mean- 
ing of the act of parliament, "Therefore his Lordſhip 
would not grant that part of the petition which related 
to the intended profecution of Comer/an the bankrupt : 

adding, that there was no occaſion in this caſe to ſuper- 
ſede the commiiiion, as it was not probable the petitioner 
would be able, upon the circumſtances of the caſe, to ſupport 
ſuch a proſecution. 
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 Tnt Ratute 1 Fac. 1.c.15, requires that there ſhould be Rex v. Nathan. 
interrogatories exhibited for the bankrupt's examination, 3 5tra. 380. 
| but this is altered by the 5 G. 2. c. 3o. which enacts that 
' the bankrupt ſhall anſwer all queſtions put by the com= 


miſſioners, as well by word of mouth as upon. interroga= 
tories. 


SE C T..-- II: 
To what he may be Srankud 


Tat commiſſioners may examine the bankrupt, to all F parte 
matters that are requiſite to a full diſcloſure of his eſtate IS 
and effets, and the manner he has diſpoſed of them, not- Ex parte Bare 
withſtanding ſuch examination thould ſubje&t him to 779% 
penalties, as in the caſe of ſmuggling or gaming, for that 
IS no reaſon why the commithon ſhould not proceed ; 
and if the bankrupc has any obje&tion to the queſtion, he 


muſt demur to the interrogatories, and the Lord Chan- 
cellor will judge of the queſtion upon a petition, or if the 
Hh 3 | bankrupt 
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To what he map be Examined. 


Ch. 1X. f. 3. bankrupt refuſe to anſwer any queſtion, and the com- 


pare miſhoners commit him, and the delinquent brings an 


VWerot v. 
Wallace, 

3 Term Rep. 
=. 


habeas corpus, the queſtion mukt be ſet forth particularly 
in the return to the habeas corpres, that the judges may 
Judge whether it was a lawful queſtion or not. 

An agreement by the friends of the bankrupt to pay a 
ſum of money, in con{1deration that the creditors would. 
not examine him as to. particular points, is void. 

Therefore in a caſe fating that at an adjourned meet- 


ing, Collins was charged by the plaimifts with having 


received divers ſums of money on the partnerſhip ac- 
count, which he hau not accounted for, and that the 
commiſſioners required him to render a true account of 
the ſums which he had received on the partnerſhip ac- 
count, and in what manner he had diſpoſ2d of the ſame, 
and were then about to examine him in due form of law, 
and to compel him to make a full diſcloſure touching the 
fame; that in conſideration that the plaintiffs, at the ſpe- | 
cial inſtance and requeit of the defendant, would forbear 


'to proceed to have the examination of the ſaid Clin: 


taken by and before the cominiſtioners, concerning the 
ſaid ſums which had been received by the ſaid Coll:ns on 
the partnerſhip account, and which had not been duly 
accounted for by him to the partnerihip, and in what 
manner he had diſpoſed of the ſaine, and that the com- 
miffioners would according!y forbear and deſift from 
taking ſuch examination, he (the defendant) underiook; 
and faithfully promiſed the plaintiffs as aſlignees, to pay 
to them all ſuch ſums of money which Collins had re- 
ceived on the partnerſhip account, and which had not 
been accounted tor by him to the partnerſhip. And that 
Coliins had at the time of the making. of ſuch promiſe, 
received divers ſums of money, amounting in the whole 
to a large ſum of money, to wit 1,000 /. on the partner- 
ſhip account, and which had not been by him July ac- 
counted for, which the plaintiffs demanded of the de- 


fendant, who reſuſcd tO pay. _ 
| c 


To what he map be Examined. 
The defendant pleaded the general iſſue, and a verdi& 


was given for the plaintiffs for 852/, A motion was Cnnypmmnad 


afterwards made, in the Court of Common - Pleas, to 
arreſt the judgment, which was refuked. The defendant 
then brought a writ of error, alledging, that the conſi- 
deration of the promiſe in the firſt count was illegal and 
void 1n Jaw, | | —_ 

Lord Renyon, Ch. J.— The queſtion is, whether the 
verdict can be ſuſtained on the promiſe laid in the decla- 
ration ? and 1 am clearly of opinion that it cannot. I do 
not ſay that tlus is nudum pattum ; but the ground on 
which I found my judgment 1s this, that every perſon 
who, in conſideration of ſome advantage either to himſelf 
or to another, promiſes a benefit, muſt have the power 
_ of conferring the benefit up to the extent to which that 
benelit proteites to 20; and that not only wm fact but in 
law. Now the promiie made by the aſlignees in this 
_ caſe, which was the contideration of the defendant's pro= 
miſe, was not in their power to perform ; becauſe the 
commiitioners had nevertheleſs a right to examine the 
bankrupt. And no colluſion of the affignees could de- 
prive the creditors of the right of examination, which 
the commiſſioners would procure them. The aflignees 
did not ſtipulate only for their own acts, but alſo that the 
commiſſioners ſhould forbear to examine the bankrupt : 
but clearly they had no right to tie up the hands of the 
commiſtioners by any ſuch agreement. And if any pro- 
poſal of that fort had been made to the commiſſioners, 
they, as acting in a public duty, would have been guilty 
of a breach of their duty in acceding to it. . But it has 
been argued, that after verdict ſomething may be intended 


to ſupport it: but I do not ſee what we could preſume. 
in this cafe to ſupport the verdict, It is impoihible to ſay. 
that the bankrupt had only received a certain ſum ; for. 


then we mult ſuppoſe that the plaintiffs had proved a 


negative. If they had not precluded themſelves from any. . 


further cxauunation, circumſtances might have led: to ful- 
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To whot he map be Examined. 


pe, that further ſums might have been diſcovered on 
a future examination. Then it has been ſaid, that the 
creditors would not ſuffer. any inconvenience from this 
agreement, not to examine the bankrupt, becauſe by. 
another mode of examination by a bill in equity, they 
might have obtained a full diſcloſure. But my expe- 
rience in that court, does not ſuggeſt the poſſibility of 
filing ſuch a bill in equity: and if there could be ſuch a 
- bill, it cannot be contended that an anſwer to a bill in 
chancery, is as likely a mode of obtaining a diſcovery, as 
a vive voce examination before the commithoners But 
the principal obje&ion to the conlideration of this pro- 
mile is, that it 1s contrary to the policy of the bankrupt 
laws. Theſe laws, which have been reviſed and cor- 
rected as much as human wiſdom will permit, have point- 
ed out certain modes of examination, which the legilla- 
ture has entruſted to certain. perſons, acting for the 
benefit of the creditors; all which might be put an end 
to by an agreement of this ſort, and without the conſent _ 
of the commiitioners, cr the creditors at large. "There- 
fore I am clearly of opinion, that the conſideration, which 
was held out to the defer:dant below, was ſuch as the 
plaintiffs had no power to offer. If the creditors indeed 
had been called together, and they had conſented to the 
agreement, that might perhaps have altered the caſe ; 
but they muſt have been convened by an advertiſement 
in the public papers, for the particular purpoſe : for it 
was repeatedly determined by Lord Hardwicke, that a 
general power given ta the aſſignees to compound debts, 
was not ſufficient, but the creditors muſt be called toge- 
ther, to conſider of each particular caſe. | 
Aſphurſt, J.—ln order to found a conſideration for a 
promiſe, it 1s neceflary that the . party by whom the pro- 
miſe 1s made, ſhould have the power of carrying it into 
effect ; and, 2dly, that the thing to be done ſhould in 
itſelf be legal. Now it ſeems to me that the conſidera« 


tion for tus promule 1s void on both theſe grounds. 
The 


To what he map be Examined. . 473 


The affignees have no right to control the diſcretion of Ch. IX. £. 3- 
the commiſſioners; and it would be criminal in them to 
enter into ſuch an agreement, becauſe it is their duty to 
examine the bankrupt fully, and the creditors may call 
on them to perform it. And for the ſame reaſon the 
thing to be done is alſo illegal. "The examination of the 
bankrupt on oath is a ſecurity which the legiſlature has 
given for the benefit of the creditors; and therefore, 
even if the commiſſioners had joined in this agreement, 
that would not have bound the creditors. And it would 
be highly inconvenient if the perſonal examination of the 
bankrupt were to be diſpenſed with, becauſe no other 
examination would be fo ſatisfactory as that which is 
given under fo ſevere a ſanction. But it has been ſaid, 
that ſuch an agreement as the preſent is not prejudicial 
to the creditors ; becauſe, fo far from compounding, it is 
an agreement to pay the whole debt: but that 1s begging 
the queſtion, for if the bankrupt had been examined, 
ſomething might have appeared which is now concealed, 
and that what the aſfignees conhidered to be the whole 
debt, in truth was not ſo; in which caſe the agreement 
would have amounted to a compounding of the debt, 
which they cannot do without the conſent of all the cre- 
ditdrs, However, we are not to argue from particular 
caſes, but from principles of general convenience; and 
this certainly might be made a colour for fraud. Then 
it was faid that it muſt now be taken, after verdict, that 
the ſum for which the bankrupt had not accounted 
was aſcertained: but the contrary is rather to be inferred; 
becauſe the declaration ſtates, that there were large ſums 
which the bankrupt had not accounted for, and that the 
aſignees were proceeding to examine him, which could 
not have been neceflary if the ſum had been already 
known, Therefore on the whole, I think the conſidera» 
tion for making the promiſe is void, as it may even- 
tually be a fraud on the creditors, as it would be ſetting 
a bad precedent, of which a corrupt and improper uſe 
| may 
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may be made in future, and as it _y be a fraud on the 


Sante bankrupt laws in general. 


Buller, J.—The firſt ground of abjeBtion .which has 
been taken is, that the conſideration for the promiſe is not 
ſufficient to ſuſtain it at common 'law. Now ſo far the 
argument for the defendants 1s well founded, that by the 
rules of the common law, if there be a bencfit to be de- 
rived to the defendant, or an advantage to the plaintiff, 


_ that 1s a ſufficient conſideration for a promiſe. But that 


is perfectly immaterial in the preſent caſe, The real ob- 
jections to this action are, 11}, that the corſideration for 
this promiſe is void, as being contrary to the ſpirit of the 
bankrupt laws ; and, 2dly, that it is void, as the premiſe 
was obtained by the aſſignees, who had a power over the 


_ plaintiff in error, whoſe friendſhip for the bankrupt was 


worked upon, ſo that the contracting parties were not 
upon equal terms ; both theſe obje&tions apply ſtrongly 
againſt the preſent aGion. As to the firſt, the legiſlature 
has anxiouſly provided, that the creditors ſhall have the 
full examination of the bankrupt as to the ſtate of his 
effects, and. the diſpoſition of them. By the 5 Geo. 2. 
c. Zo. the bankrupt is bound to give that ſatisfaction; 
and there are other parts of that act material to be at- 
tended to in this caſe. 'I he twelfth ſection provides, that 
the bankrupt ſhall not be entitled to a certificate in cer- 
tain caſes; if he has given 100/. to any child in mar- 
riage, without having ſufficient at that time to pay his 
creditots; or if he has gamed to a certain amount ; or 


| toſt 100/. by any fſteek tranſactions. Now ſuppoſe, in_ 


this caſe, that the bankrupt came within any of theſe 
proviſions, it cannot be permitted to the aſlignees, or to 
a friend of the bankrupt, to protect kim from that en- 
quiry and to impoſe on the great ſeal in obtaining his 


certihcate under cect Rances which the legiſlature has 


{aid ſhall preclude him. On this record the court cannot 


fee what the real ſituation of the bankrupt was, but only 
- kat ercat pains heve been taken to conceal it. This is 


therefore 


To what He map be Examined. 


therefore contrary to the policy of the bankrupt laws. 
Then if the t1tuation of the contraQting parties be con- 


fider:d, the caies of 817th and Bromley, and Cock/hot v. 


B.nnett, go the length of determining that this ation 


| - canaot be maintained; for the parties to the contrat 


re not upon an equality, One perſon ſhall not have 


it in his power to take an undue advantage of another 


w:i0 1s actuated by motives of friendſhip, and who there- 


fore cannot reſiſt the temptation laid in his way, On 


both theſe grounds I am of opinion that this action can- 
not be ſuſtained. T hen it remains to be con{idered, 
whether any thing can be intended after verdict to ſup- 
port this promiſe, It has been ſaid by the counſel for 
the defendants in error, that the creditors cannot pollic ly 
ſuffer by this agreement, becauſe they muſt be taken to 
have received all that was due from the bankrupt : but it 


appears that that ſum was not aſcertained, nor could it be 


without the perſonal examination of the bankrupt. The 
promiſe then amounts only to this, that if the aſſignees 
would ſkreen the bankrupt from any examination, he 
would pay whatever they could prove to be due, ' when 
no means were left by which the amount could be proved. 
| According to a note which I have feen of what paſſed 
in the court of Common Pleas, there was another ground 
for their determination ; namely, that after verdi& the 
court might intend that this agreement was made with 
the conſent of all the creditors. But I doubt whether 
even if that had been fo ſtated, it would have ſupported 
' the promiſe in point of law: but I do not think it can 
be intended. After verdict every thing ſhall be intended 
which the allegations of the record require to be proved, 


but there 1s nothing on this record wich imports ſuch a 


conſent. 


Groſe, Þ.—T wo objeftions have been taken to this 


record; 1ſt, that the promiſe is nudum padtum; and 
2dly, that the agreement is contrary to the policy of the 
nkroRt laws, 1 purpoſely avoid ſaying any thing on 

the 
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To what he may be Examined. 


the firſt point, becauſe it is more material to the public 
that this ſhould be determined on the ſecond broad 
ground, which, if not tenable, one of the great objects of 
the bankrupt laws would be defeated: now it is only | 
neceflary to read the record in order to ſee that this pro- 
mife cannot be maintained, The declaration, after ſtating 
all the proceedings, and that the bankrupt on his laſt 


Examination was charged with having received divers 


ſums of money which he had not accounted for, and that 


_ the commiſſioners were about to examine him as to thoſe 
fums, ſtates, that in confideration that the aſſignees would 


forbear to examine him concerning the ſums which he 
had not accounted for, and in what manner he had dif. 
poſed of the fame, the defendant promiſed to pay ſuch 


ſums as he had received, and had not accounted far, 


Then, conſider the conſequence of this promiſe as to one 
of the chief {ſtatutes reſpecting bankrupts. The firſt 
ſection of the 5 Geo. 2. c. Jo. requires that the bankrupt 
ſhall, in his examination, difcloſe all his perfonal and _ 
real eſtate, and how he has diſpoſed of it, except in two 
particular inſtances. "The obvious purpoſes of that claulz 
are, if, that the creditors ſhall have the full benefit of 
all the property which belonged to the bankrupt ; and 
next, that they may fee whether the bankrupt is a pro» 


per object of the twelfth ſection of that act, which 


enacts, that perſons who have loſt certain ſums by 
gaming, &c. ſhall not be entitled to a certificate, 'T here- 
tore it is the duty of the commiſſioners and the affignces 
to enquire into theſe facts ; for if, on ſuch examination, 
they ſhould diſcover that the bankrupt has diſpoſed of his 
property by gaming, or by any of the modes there ſpe- 
cified, he is not ſuch a perſon as the legiflature intended 
fhould have the benefit of that ſtatute. "Then this pro- 
miſe was tq induce the aflignees and the commiſſioners 
to forbear doing their duty, With reſpect to the ground 


en which the Court of Common Pleas went, namely, 
that after verdict 1, might be intended that the agreement. 


Was 
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l. 
was made with the conſent of the creditors, I think we Ch. IX. & 3- | 
cannot intend it from any thing which is ſtated on the Gol / 
record. But even if ſuch conſent had appeared, I am of 
opinion that they could not have {topped the examination _ 
of the bankrupt ; becauſe tie public, as well as the cre- 
ditors, have a right to know how the bankrupt has dif- 
poſed of his property. The creditors are only intereſted | 
as far as reſpects the payment of their debts ; but the 
public are intereſted in knowing whether the bankrupt 
ought to be reſtored to his former credit by obtaining his 
certificate. It has been contended that the creditors are 
not injured by this agreement; but it is detrimental to 
the public, which 1s a matter of great importance. And 
the principle of the cafe, cited from Zelverton, apples 
ſtrongly to the preſent ; that was a bribe to induce a_ 
gaoler to act contrary to his duty; and this may bea 
bribe to the affignees to forbear doing their duty. But * 
the principal objection which 1 make to this action, is 
the injury to the public in permitting this kind of agree- 
ment to prevent the examination by the commiſtoners ; 
and if this action could be maintained, 1t would repeal many 
of the falutary proviſions of the ſtatute of 5 Teo. 2. c. Zo; 

Lut a covenant by a friend of a bankrupt to pay 
All his creditors their full debts, in conſideration that they 
will not proceed any further under the commiſſion, is 
rood, "Therefore, 
In an action of covenant. The declaration ct forth cer- Kaye v, 
tain articles of agreement, dated the 6th of Apr:!, 1793, prac 2 
between J/aac Bolton of the firſt part, the plaintiff of the 144 © 
ſecond part, JW. Hardman, E. Threlfall, and F. H, 
Heobrow, the major part of the commiſfioners, named in 
a commiſſion of bankrupt iſſued againſt 7. Zo/ton of the 
third part, the defendant of the fourth part, «© and the 
ſeveral creditors of the ſaid F. Bolton, whoſe names were 
thereunto iubſcribed and ſeals affixed, being F. F. &c.”? 
(naming them in number 24) of the fifth part, in which 
it was recited, that a commiſſion of bankrupt had been 


awarded 
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awarded againſt F. Belton, under which he had been de. 
clared a bankrupt ; and that the plaintiff had been elected 
ſole aſſignee of his eſtate, but the defendant, in order to 
put an end to any further proceedings under the com- 


 miffion, had, with the conſent and approbation of the | 


bankrupt, the plaintiff « and the ſeveral creditors, whoſe 
hands and ſeals were thereunto ſubſcribed and affixed,” 


and alſo of the commiſſioners, agreed to pay and dil- 
charge all ſums of money due from the bankrupt, &c, 


ſuch demand to be firſt verified before a Maſter in Chan- 
cery, on oath if required by the defendant, or to give ſecu- 
rity for the payinentthereof to the ſatisfaCtion of the plaintift 
&« and the reit of the creditors,'* within one month from 


the date thereof. By the deed it was agreed, that the faid 


commiſſioners ſhould ſettle and aſcertain on oath as com- 
miſhoners, the plaintift*s bill of coſts as ſolicitor under the 
commiſton, and alſo for his trouble as aſſignee within the 
time aforeſaid; and that the amount 'thereof, together 
with the whole of his debt and demand proved under the 
faid commiſſion, as well as his mortgage on the Hope and 
Anchor ſhould be ſecured, to be paid ro the ſatisfaction 
of the plaintiff} within one month. The defendant alſ» 
azrecd to indemnify and ſave harmleſs the plaintiff, his 
heirs, &c. from all colts, damages, &c. reſpecting the 
ſtaying of the proſecution of the ſaid commiſſion, &c, 
Both the plaintiff and the defendant agreed to indemnify | 
the commiſſioners ; and © the ſeveral perſons whoſe names 
were thereunto ſubſcribed and ſeals affixed being the cre- 


ditors of the ſaid 'F. Bo!ton, to wit, F. F. &c.” (naming 


them again) agreed to accept the {ſecurity of the defendant, 


and not to commence any ſuit againſt the plaintiff or de- 


fendant on account of any debts from the bankrupt or 
the plaintiff as his attignee, or touching: the ſaid commil- 
ſton, &, Then followed a covenant by the defendant to 


fulfil the agreement on his part, and a covenant by the | 


plaintiff to convey the bankrupt's eſtates to the defend- 
atit, or to fuch perſon as he ſhould appoint, and to ac- 
t GT count 


— 
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count for all monics received by him, and to join in any Ch. IX. f. 3” 
_ application for a ſuperſedeas as foon as the agreement ——_ 
ſhould be carried into execution by the defendant, in 


which latter « the creditors, to wit, F. F.” (naming 
them again) agreed to join. It was then ayerred um the 
declaration, that at the time of making the above agrec- 
ment, the ſum of 1557. 12s. 34. was due from the 
bankrupt to the plaintiff, that that debt had been proved 
under the commiſſion, and that the plaintiff was at all 
times ready to verify it on oath if required; that after the 
making of the agreement the three commiſſioners ſettled 
and aſcertained on oath, as commiifoners, the plaintitis 
bill of coſts under the commiſſion, and aſcertained that 
the ſum of 9117. 35s. 9d. was due to the plaintiff for his 
bill of coſts, and that the further ſum of 104 /. 5 s. 1d . was 


due to the plaintiff on mortgage on the Zope and Ancher ; 


which ſums amounted together to 4114. 25. 14. Two 
breaches were then affiencd ; one, that the defendant had 


not given ſecurity to the ſatisfaction of the plaintiff for the 


payment of the ſaid ſums of money, amounting to 411 4 
25. 1d.; the other, that he had not ſaved the plaintiif 


harmleſs from all coſts, damages, &c. reſpecting the ftay- 
ing of the proſecution of the ſaid commiiſion, &c. for 


that the plaintiff had loſt and expended 40 /, in and about 

the ſtaying of the proſecution of the faid commitlion, &c. 
To this declaration there was a general demurrer. 
The court were clearly of opinion that the agreement 

was not illegal, it having been made with the conſent of 


all the creditors. "That it appeared by the difterent parts of 


the deed, that all the creditors were parties to it : the words 
« the creditors,” which mean all, occurring in different 
places; and the words © to the ſatisfaction of the plain- 


_ tiff and the reſt of the creditors,” occurring in another 
inſtance. And that the laſt objeftion was not warranted 
_ In fact; becauſe the averment was not that the commiſ- 
fioners had aſcertained what was due on the mortgage, as 


well as for the bill of coſts; but the latter ſentence was 


diſtinct 
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Ex parte 
Nowlan, a 
bankrupt, 

6 Term. Rep, 
118. and betore 


Gf the Bankrupt's Anſwer, 


diftin& from the preceding one, and was only an aver= 
ment by the plaintiff, that in fa&t ſo much was due to him 


on the mortgage. On the general queſtion, 


Lord Kenyon, Ch. J. ſaid, This ſeems to be a fair agree- 
ment, and not contrary to the policy of the. bankrupt 
laws. The objec of thoſe laws,is to have an equal dif. 
tribution of the bankrupt's effe&ts among his creditors : 
that will not be defeated by a friend of the bankrupt un- _ 
dertaking, with the conſent of all the parties concerned, 
(not to divide among the creditors a fund which was pro-_ 
bably inſufficient for that purpoſe but) to pay to every 
creditor his full debt. And if the creditors are to re- 
ceive the whole amount of their demands, it would be 
monſtrous to ſay that the bankrupt's eſtate ſhall be torn 
to pieces by the expence of the commiſſion. 

Lawrence, J.—This caſe is very diſtinguiſhable from 


_ that of Nerot v. Wallace. It was there intended, that the 


bankrupt ſhould receive his certificate without making a 


diſcloſure of his effe&ts, and the conſideration of the pro- 


miſe was the ſuppreſſing of the bankrupt's examination, 
which was to be gone into for the purpoſe of aſcertain- 
ing, among other things, whether or not he was entitled to 
his certificate,--Judgment for the plaintiff. 


-$ E-C. T.- IV, 


Of the Bankrupt's Anſwer. 


[F a bankrupt in his anſwers to his examination, will 
{wear fully and roundly, it has been ſaid that the commiſ- 
ſionerts caunot commit him, although they may diſbelieve tt; 
for itts one thing, whether the anſwer be.true, and another 
whether it be ſufficient, But this doctrine has been fince 
over-ruled, for where an eſtabliſhed trader in London, in 


Lord Chancellor, April, 1793, went over to Ireland, and a commiſlion of 


14 Aug. 1797+ 


| bankrupt iſſued againſt him on the 23d of the ſame mantly 
6 01 


Df the Bankrupr's Anſwer. 


on which he was declared a bankrupt, and notice was 
iſſued for him to ſurrender and make a diſcovery of his 
effects, with which he did not comply for ſome time. But 
on the 27th Fzly following he attended and was ex- 
amined, when the following queſtions were put to him, 
and he gave the following anſwers. ©« 2, As you admit 
to :.7e received 3,505.4. within a week before you left 
Lonzon, did you receive any further ſum within that 
time? A.T believe I did. ©. To what amount? A. TI 
cannot preciſely ſay. ©. Will you ſwear you did not re- 
| ceive 2,0007/, A. I cannot, (buthe added afterwards) 


I wiſh to correct that anſwer, becauſe [ recollect I did. 
| receive about 1,000 /. above the 3,505 /. within the laſt 


week, ©. As you lay you were overturned in the mai}= 
coach in April, 1793, and that you then loſt your 
pocket-book, how much had you in your pocket-book at 
the time the coach was overturned ? 4. 3,500 /. or 3,600 /. 
in bank notes. 2. As you ſay that you had not more 
notes in your pocket-book than 3,6001. and having re- 


ceived 1,000 /, over and above the 3,505 /. within a week 


481 
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before you left town, how do you account for the differs | 


ence, which is about g00/7.? A. I cannot give any ac- 


count; (but he added afterwards) I correct this, by not 


admitting to have received 1,000 4. it might be from 4.00 /. 
to 600/. more than 3,500 /. 2. How do you account for 
the 4007, or 6007, A. I cannot at preſent.” Theſe 
anſwers not being fatisfattory to the commiſſioners, they 
committed him to Newgate, till he ſhould anſwer to their 
fatisfaction. Being again brought up before them, and 
being aſked what he had done with two ſums of 373 /. 


45. 3d, and 2221, 6s, which it appeared he had re-_ 


ceived, he anſwered he had received the money, but he 
could not then diſcloſe what he had done with it; on which 
he was again committed to cuſtody tor not anſwering ſa- 


tisfactorily, On a ſubſequent examination he gave ſome 


further anſwer as to theſe ſums; and he'was then again 
queſtioned whether he had received any ſum within a 
Vor. I, = 7 week 
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week before he left London, over and above the 2, os /, ? 


« . 1] received to the amount of about 1,000 /. or there. 
abouts. 2, What did you do with this 1,000/, A. Thoft 
it with my pocket-book with the 3,505./. as mentioned in 
my former examination, except about three 20 /. notes,”? 
"Theſe anſwers not being deemed fatisfaftory to the com- 


miffioners, he was remanded to his former cuſtody, 


| The bankrupt was now brought up into this court by 
habeas corpus, and a motion made to difcharge him out of 
cuſtody upon the ground of the ſufficiency of his anſwers, 

Lord Kenyon, Ch. J.—There are no technical rules by 

which caſes of this kind are determined, but the queſtion 
in each particular caſe is, whether the anſwers given 
by the bankrupt be or be not ſufficient to fatisfy the 
mind of any reafonable perſon. And I confeſs that I 
ſhould not have thought that the anſwers given in 14l- 
{cr's caſe, as it has been now ſtated, were fatisfaftory to 


_ my mind. Tt has been contended on behalf of this perſon, 


that the anſwers he gave muſt now be taken to be fatiſ- 
factory, becauſe if they be not true he may be indicted 
for perjury: but how can an indiftment for perjury 
againſt him be ſupported, when the ſecret remains locked 
up within his own breaſt ; the creditors are not at preſent 
furniſhed with any materials to ſupport ſuch an indictment. 
But it is impoſlible for any reaſonable mind to be fatished 
with the anſwers the bankrupt has given, if all the exami- 
nations be confidered together. Let us ſee what was his 
fituation. In April, 1793, he ſet out on a journey to 
Dublin, and ſoon afterwards a commiſſion of bankrupt 
was iſſued againſt him ; in the July following his firſt ex- 
amination was taken, and here it muſt not be forgotten 
that this was the examination ofa man who had been in 
trade, whoſe accounts ought to have been accurate, and 
who ought to have remembered what property he took 
with him, conſidering (according to his own admiſſion} 
that it amounted to a very large ſum. At firſt he ſwore 


that. he took the ſum of 3393 h with him, which he loſt, 
a >a 
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together with a pocket-book; by the accident of the mail- 
coach being overturned, The commiſſioners having rea- 
{on to ſuſpe& the truth of this account, and that the bank- 
rupt had received a large ſum juſt before he left London, 
then aſked him what further ſums he had received within a 
week before he ſet out for Ireland; at firſt he ſaid that he did 
not recolleQ, and ſoon afterwards admitted that he had re- 
_ ceived 1,000/7, Being interrogated what became of this laſt 
ſum, he then retrafted what he before faid,and added;that in- 
ſtead of 1,000 7. he had only received from 400 /. to 6007. ; 
and to the queſtion, how he had diſpoſed of the 4001, or 
600 1, he gave noanſwer whatever, on which he was com= 
mitted, and very properly fo, to prifon, "Then it appears 
that he was brought before the commiſſioners at different 
times, and on one of thoſe examinations being aſked 
what ſum he had received beſides the 3,5057. within a 
weck before he left London, he again admitted that he had 
reccived about 1,000 /, which (except three 20 /. notzs) 


he then for the firſt time iwore he had alſo loft with his 


pocket-book with the 3,505/. Now can any perſon ſay, 


that this was a fatisfattory anſwer ? I: ſeems to me that 


this bears a ſtrong reſemblance to Perretr's caſe, and that 
the anſwers given 1n tais caſe were as 1atisfactory as the 
anſwer in that caſe : but that was canvaſitu in different 
courts in /:/tmin}ter Hall, in all of which the anſwer 
was deemed inſufficient. It was to be hoped that the ſequel 
of that cauſe would have been a ſtriking example to all 
tuture bankrupts ; a large ſu of which Perrot had given 
ſo unſatisfactory an account, was afterwards d; ſcovered in 
the bottom of a chair, and he was executed for conceal= 
ing his effects. In this caſe I do not take any 0n2 anſwer 
by itſelf; but combining all the examinations together, 
I think they are not ſufficient to ſatisfy an honeſt mind, 

and therefore this perſon muſt be remanded. 

__ Ahbburjt, J.—It would be a ridiculous ceremony for 
the commiſſioners to go through in examining a bank- 


rupt, if they were bound to give credit to his account 


bowerer improbable or abſurd it might be, merely be- 
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cauſe he has the effrontery to ſwear to it. In theſe caſe; 


ern they are to exerciſe their judgment upon the whole. And. 


Ex parte 
Croſsley. 


6 Term, Rep. 


ZOle 


independently of the contradictory anſwers: that this man 
gave on his different examinatious relative to the ſame 
ſums, his conduct at the time of the ſuppoſed loſs is highly 
ſuſpicious. When he arrived at Chefter and miſled his 
pocket-book, containing ſo large a ſum according to his 
account, it was ature to ſuppoſe that he would have 
made ſome enquiries : but he neither advertiſed his loſs, 
or took any one ſtep in order to recover what he ſays he 
loft, and now he refers the loſs of every thing, of which 
he does not give any other account, to the ſame accident 
in the mail-coach. "This appears to be merely an after- 


_ thought, and I am of opinion that his anſwers were uns 


latisfaCtory. 

Greſe, J.—lt is impoſſible for any perfon to believe the 
tory the bankrupt has told. Firſt he pretended that he 
could not recolle& what ſum he had received the week 
before he left London, then he ſaid it was 1,000 /. then he. 
retracted and ſaid it was only 4007. or 600 /. and after- | 
wards he recurred to his ſecond account, faying it was | 
1,000 /.; and as to the diſpofal of it, at laſt he ſwore it 
was loſt by the ſame accident in the coach, which he had 
not mentioned in his firſt account of the money loſt, 
Theſe are ſuch anſwers as no man of common ſente can 
conſider as ſatisfactory. 

Lawrence, J,—The account given by this bankrupt i Is -* 
perfectly incredible; and if ſo, the commiſſioners did 
right in deeming the anſwers to be unſatisfactory, —T he 
bankrupt was remanded to priſon. 

 Andin another caſe it was ſtrongly inſiſted on the part of 
the defendants, who were called upon by a rule to anſwer 
the matters of certain aſſidavits imputing mal-practices to 
them, that as they had by their affidavits poſitively and | 
pointedly denied the charges, the rule muſt be diſcharged, 
though they would be liable to inditments for perjury i 
the facts fworn to by them in their anſwers were falle, 

| SL Put 


Gf the Bankrupt's Anſwer, 


But the Court were of opinion, that it was not ſuſi- 
cient to anſwer the charge in dire& terms, for that if the 
ſtory repreſented by the defendants were not credible, an 
attachment muit be granted againſt them. And the ſtory 
told by theſe defendants appearing to the court highly 
incredible, an attachment was granted. 

But it is not every queſtion that requires a poſitive and 
abſolute anſwer; for where the nature of the caſe ſeems 
to admit a reaſonable probability of forgetfulneſs or inat= 
tention, the bankrupt may anſwer according to his recol- 
leCtion or belief. 

Recolleftion is knowledge, and muſt imply conſciouſ- 
neſs; but in ſome caſes, no traces of a fact remain in a 
man's memory, whereby he can recollect the fact; it is 
poſhible, he may have loſt all knowledge of it; and if he 


| has, he can only anſwer, that he doth not know, or can- 
not recolleCt the fact. A man may recollect to a certain 


degree; and though he cannot recollect at one time, he 
may at another ; and if one cannot recollect, yet he may 

believe he did a certain fact, becauſe another tells him he 
_ fawhim do it, and hegives credit to fuch aflertion from a 
perſon of veracity. 90 1n courts of juftice, where a man 


ſwears he neither recollects or believes that he did fuch a_ 


fact; or that he did or did not do ſuch a fact, to the beſt 
of his knowledge, remembrance and belief, it is certainly 
a full anſwer. A ſubſcribing witneſs to a bond, may 

ſwear he has totally forgot that he ſubſcribed his name as 
| a witneſs thereto, and that he cannot ſwear poſitively, that 
he ſaw the obligor ſeal and deliver the bond ; but ſeeing 
his own hand- writing, ſubſcribed as a witneſs to the ex- 
ecution thereof, he may ſwear, he believes he ſaw the ob- 


ligor execute the bond ; and ſuch anſwer would be ſatif- 


fatory to the court. Suppoſe a banker was, upon ex=- 


amination, aſked, whether he paid ſuch a bill by cath or 


notes ; and he anſwers, he cannot tell, but his books may 
inform him, or his books may be loſt, and his clerks gone 
«way from hum ; if on looking iato his books he ſees, by 
Ti 3 the 
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2 Ch, Ca. 72, 


3 Wilf. 427. 


Miller” O ON 


4 Black, TM 


Of the Bankrupt's Anlwcr , 


the hand-writing of his clerks, thit the bill appears to be 
. paid by caſh or notes, he then ſwears to his belief accord. 
_ ingly. But if his books be loſt or deitroyed, and his clerks 
are dead or gone, and he then ſwears he cannot tell, or 
doth not know whether the bill was paid by caſh or notes, 
his anfwer is full, and ought to be taken as fatisfactory— 
S0 2 merchant buying many goods may have forgot, and 
cannot recollect or be able to ſwear whether he bought a 
ccrtain particular parcel and fort of goods by himſelf or 
broker, | 
Thus, upon an examination to find out whether two 
bales of fil; were or were not the property of Cz/e, the 
bankrupt. Several queltions were put to AZ:{ler, firk, 
Did you purchaſe by a broker, tae two bales of ſilk ? His 
anſwer was, I cannot poſitively recollect, whether 1 
bought them of a broker or not. "The ſecond queſtion, 


Can you form any belief, whether you bought them. by 


a broker or not? His anſwer was, I ihould rather belicve 
I bought them by a broker. The third queſtion, Whe- 
| ther or not, do you believe, you bought the two bales of 
1ilk by a broker? His anſwer was, I cannot give any 
other anſwer, (that is to ſay) than I have now given, viz. 
I cannot politively recollect, &c. but I rather believe, 
&c. "The fourth queſtion, Whether by the words, 1 
ſhould rather believe I bought them by a broker, you 
mezn, that you do believe the two bales of f1}k werc 
bought by a broker, or whether you mean to ſay, you 
do belicve that the ſaid two bales of filk were not beught 
by a broker? Miller retuſed to aniwer this fourth 
queſtion. 

'Fhe court hving, that it was cues to deter- 
mine, who are or are not the final judges of the relevancy 
of the gueſtions propoſed by the commiſſioners, held the 
anſwers to be ſufficient, and that upon a ſecond anſwer, he 
would be liable to be convicted of perjury, if it could be 


proved that he bought the ſ1]k himſelf, and not by a Wore, 
oh 


Df the Bankrupt's Anſwer. . 487 


and that he had ſworn to a __ of belief ſufficient to Ch. IX. [. 4. 
anſwer Civil purpoſes. Conn pmned 
But a general anſwer, by a bankrupt, to particular 
queſtions, will not be ſufficient. 
As, where the following queſtion was propounded to Langhorn's 
the bankrupt, in writing. As you doadmit, that ſince the Cale | a 
month of O#eber, 1771, being the time you entered into n "TM 
trade, to the time of your bankruptcy, there is a deficiency 
of the ſum of 2,751 /. notwithſtanding your books do not 
ſhew ſuch a deficiency, give a true and particular account 
what has become of the ſame, and how and in what man- 
ner you have applied and diſpoſzd thereof? To which 
queſtion he gave the following anſwer, viz, My ex- 
pences in ſundry journeys to eſtabliſh trade, amount to 
150), The amount of diſcount, noteing, intereſt on 
| bills and notes, and premiums, given to me, is 2004, I 
| have loſt 15/7. by a horſe, | have ſpent 500 /, in houſe- 
keeping. And I have loſt 1,886 1. by ſelling goods under 
prime coſt. And the reaſon, why ſuch deficiency does not 
appear in my books is, that my brother Fohn Langhorn, 
who was in the capacity of a ſhopman with me, might 
not be acquainted with the nature of my dealings, and 
hurt my credit by divulging the ſame. After the bank- 
rupt had figned the ſaid anſwer, and the warrant was pre- 
pared for his commitment, he voluntarily acknowledged 
to have lent to Fohn Croft, the Kendal carrier, 100 /. to 
have depoſited with Roger Bailiff grocer, certain hoſe to 
_ the value of 15 /. to indemnity Bah, for being his bail. 
To have delivered to Andrew Alliſon, boot-catcher, at 
the Szwan with two Necks, in Lad-lane, a note of Graw- 
ford and Co. to be received for his uſe, and to have ſent 
a quantity of hottery goods, to the value of 22 /. to Robert 
Ejtwick, to be kept for his uſe. The court were clearly 
of opinion, that theſe anſwers were not ſatisfatory, 
Fobn Perrat was committed by the commiſſioners, Rex. v. Perrot. 
for giving an inſufficient anſwer to the following queſtion, * Burr 1122. 
As you do admit, that you have ſpent the laſt week pre-_ 
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into trade, to the time of your bankruptcy, 1t appears, that 


year, I have loſt upwards of 2,000 /. And by mourning, 


anſwer very infuficiert and uniatisfaftory. Afterwards 


woman, upon whom he had ſpent 5,000 /, from December, 


Of the Bankrupt's Anſwer. 


vious to this your examination, withiMr. J/aynard, (one 


of your affiznees) to ſcttle and adjuſt your accounts, and 


to draw a true ſtate thereof, to enable you to cloſe ſuch. 
your examination, aed do likew:{e admit, that upon fuch. 
ſtate thereof, it appears, that -fter giving you credit for - 
all ſums of money paid by you, and making you debtor, for 
all goots ſold and delivered to you, from your frit entering 


there is a deficiency of the ſum of 13,513 /. give a true, 
and particular account, what 1s become of the ſame; and 
how, and in what manner you have applied and difpoſed | 
thereot ? To which queſtion the faid Fohn Perrot, wil- 
fully and obſtinately refuſed to give any other than the 
following general anſwer. That, on gocds fold this laſt 


I have loſt upwards of 1,000/ and that for nine or ten © 
years I have, and I am ſorry to fay it, been extremely ex- 
travagzant, and ſpent large ſums of money.” 

The court held this to be a proper queſtion, and the 


the bankrupt gave a further anſwer, and particularized a 


1758, to December, 1759, and alſo particularized the 
times of ſending, and 2tving it to her; but that no other 
perion was privy to this. And that tne woman, whoſe 
name was Sarah Powell, otherwiſe Taylor, 1s dead, as he 
has heard, '"ihat ſhe knew him to be a bankrupt, and 
never returned the money, or any part of it, to him ; and 
that he gave it to her for ber maintenance and expences, 
and not for a fund for her future ſupport, or wheretrom he 
could draw any advantage. That he knew, in the year 
175% when he gave and remitted thote ſums to her, that 
te was not worth any thing, and that he was rcmitting to 
her the money of his creditors. "That he was acquainted 
with her hve or fix years, but he cannot recollect what 
he gave her or fpent upon her, during the ſecond, thir, 
or fourth years of their acquaintance, nor did he keep any 

particulay 


Of committing the Bankrupt. 


particular account or memorandum thereof, either in 
thyl- years, or in the year 1759, but ſpeaks from memory 
only. Iihat he did not take any of this money from his 
banker, but always took it from Mr. Thompſon, (ſince 
deceaſ:d,) who uſed to ſell goods for him. "That all let- 


ters between him and this woman, except one or two, 


are burnt or deſtroyed. 
The court held this anſwer incomplete, and unſatif= 
factory, and ordered him to be remanded. 


Of committing the Bankrupt, 
As the cemmiſſioners in the commitment of the 
\ bankrupt and others have but a ſpecial authority, they 


muſt be careful not to execed it, for an action will lie 
az22inſt them 1n caſe of an illegal commitment. 


3Kcb., 1 Vent. 323. Show 102. 


The commitment, therefore, muſt purſue the words 
of the aCt of parliament, and in this the ſuperior courts 
have been very ſtrict in their conſtruftion. A com- 
mitment of a bankrupt by commiſſioners to priſon, 
| there to remain #1 he conformed to their authority, 
was held ill, becauſe the ſtatute impowers them to 
commit in that caſe, till he ſubmit himſelf to be by them 
examined. And the court ſaid, the word conform inſtead 
of the word /zbmit, was well enough, becauſe it was of 
the ſame ſenſe; but as the commiſhtoners had other autho- 
rities beſides that of examining, and it did not appear but 
it might require a ſuvmiſſion to them in other reſpects, 
and for that all powers given in reſtraint of liberty, muſt 
be ſtrictly purſued, the commitment was bad. 

So, where a bankrupt was committed for refuſing to be 
examined, and the concluſion of the warrant was : Or 
otherwiſe diſcharged by due courſe of law, it was held 
bad, 


Again, 
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1 Salk. 348. 
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Conenrmmumngd 
Rex, v. Nathar, . 


2. Stia-:$30,. 


| Miller's Caſe. 
2 Biack, $32, 
T144» 


2 Black, 2199, 


Ex parte 
Turner. 
2 Atk. 3.1% 


Duty of the Bankrupt after 


Again, a warrant reciting that the bankrupt had been 
examined befgre the commiſſioners, upon his oath, upon 
wich examination he had notoriouſly prevaricated, and 
ttzcrefore committed him without bail or mainvyrize, until 
he ſhould make a full and true diſcloſure of his eftate and 
cftects, or be otherwiſe delivered by due courſe of law, was 
held ill, becauſe the commitment did not purſue the words 


of the ſtatute, 


And upon the ſame principle, a commitment ll the 
bankrupt ſhould full ar fuer make to all ſuch queſtions as 


ſhall be put to ms; as aforeſaid, was conſidered as clearly 
bad, 


IECT- 
Duty of the Bankrupt after finiſhing his laſt Examination, 


IT is the duty of every bankrupt, to attend the com- 
miſBoners at all times, till his affairs are finiſhed, or at_ 
leaſt be ameſnable to their call. Tt is alſo his duty to afliſt 
his aſfignees in diſcovering and getting in his effects; and 
a bankrupt who quits the kingdom, puts it out of his own 
power to conform to the bankrupt laws, 

But notwithſtanding it is the duty of the banknime to 
attend the commiſſioners at all times till his affairs are 
finiſhed, and to affiſt his affignees ; vet there ſeems ſome 
doubt, whether any cocrcive power is extended by the 
& Geo, 2. c. 30. f. 36. to compel him to a performance of 
his duty, after the forty-two days, or the enlarged tin 
fixed for his ſurrender, are clapſed. 

For where tne aſhgnee, under a commiſſion of bank- 
rupt, gave nouce, in writing, to the bankrupt to attenc 
him, in order to explain ſeveral matters reJating to his 
citate, after the forty-two days expired, and before the cer- 
tificate was {:5ned z the bankrupt would not attend upon 
any other terms than ſigning his certificate, which occa- 

3 _ fone? 


finiſhing kis 1aF Gramingtion, 


Honed an application to the Lord Ciancellor to compel 
his attendance. | 

Lord Hardwicke faid, notwith #anding the 5 Geo. 2. 
7. 30. /. 3b. ha> theſe general worus, * Phat all and cvery 
« ſuch bankrupt, not in priſon or cuiiody, ſhall at all 
« tim:s, aſter ſuch ſurrender as eforeſaid, be at liberty, and 
« js, and are hereby required to attend ſuch atigne? or 
« afhgn-es, upon every reaſonable notice in writing for 
« that purpoſe given, by ſuca aiſignee or allignees unto 
« ſuch bankrupt, or left tor him, her, or, them, ac his, her, 
© or their houſe or place of abode, in order to aflift, and 
« ſhall achit ſuch aliznee or afignees in making out the 
& accounts of the ſaid bankrupt's eſtate and effects.” Yet 
the ſubſcquent clauſe, « "That every bankrupt, having ſur- 
« rendered, ſhall, at all reaſonable times, betore the expi- 
« ration of the forty=two days, or ſuch further time as it 
« ſhall be allowed te ſuch bankrupts to hnith their exami- 


« nation, be at liberty to inſpect their books, &c. in the _ 


« preſence of iuch aſſignee or aiiignees, . or ſome perſon 
« to be appointed by ſuch aſſignee or afſignees tor that pur- 
« poſe, and to take and bring with him for. his affiſtanee, 
« {uch perſons as he ſhall think fit, not exceeding two 
« perſons at any one time, and to maxe out ſuch extracts 
< and copies from them as he {hall think ht, the better to 
« enable him to make a full and true diſcovery and diſ- 
« clolure of his eſtate and effects. And in order thereto, 
« the ſaid bankrupt ſhall be free from all arretts, reſtraints, 
« or impriſonments of any of his creditors in coming to 
©« ſurrender, and trom the actual ſurrender of ſuch bank- 
« rupt to the commilfieners for and during the ſaid forty- 
« two days, or fuch ſurther time 05 fvall be allowed to ſuch 
« bankrupt for finiſhing h1s examinit:on,”” f2ems to con- 
hne it to the forty-two days, or the enlarged time at moſt, 
and therefore the bankrupt's proteQion trom arreſts, We. 
can extend no further. His Lorditip propoſed, that the 
aſſignee ſhould undertake tor the creditors who had ſought 
relief under the commitlion, that they would not arreſt the 

bankrupt, 
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Ch. IX. f. 7. 
0 Dd Em 
Thomſon v. - 
Councel. 

1 Term. Rep. 
V7 


Bankrupt Has no Right, &c. 


bankrupt, in which caſe he would order the bankrupt to 


attend, for he ſhould not pay any regard to the danger the 
bankrupt might run from his creditors at large. And his 
Lordſhip obſerved, that the clauſes in the act of parlia- 
ment, ariſing on this matter, were very darkly and ob. 
ſcurely penned, arifing chiefly from the words forty-?uwy 
days being thrown into the latter claufe, 


S E CT. VII. 


Bankrupt has ny Right to be maintained out of his Efects 


during his Examination. 


ON the: gth day of Fuly, 1785, Nelſon the bankrupt 
committed a ſecret act of bankruptcy. 

On the 27th of Fuly, he was ſurrendered in diſcharge 
of bail, to the cuſtody of the marſhal of the king's bench 

On the 2d of Auguft a commiſhon of bankrupt iNued 
againſt him. 

_ On the 5th and 6th of the ſame month of Avgu/?, the 
bankrupt having a family of ſix children, applied to the 
defendant, who was his ſiſter-in-law, to take out of his 
houſe as much plate as would raiſe 20 /. for the main- 
tenance of himſelf and family. 

She borrowed 20/, upon the plate, for the ſupport of. 
the bankrupt and his family, all of which the expended 
in the maintenance of the bankrupt and his family for the 
ſpace of 6ifty-five days, beſides advancing 14 {. more oi 


her own money for that purpoſe. 


'The defendant knew of the commiſſion of bankrupt 
baving ifſued, waen the _—_ was taken trom the bank- 


rupt's houſe. 


Upon a queſlion for the opinion of the court, whether 
the aſho2nees were entitled to recover, 

Lord Mansfield ſaid, "This was a very cruel caſe, but if 
the aſlignees in{iſt upon their claim, this court cannot all 
the defendant, 


Butter, 


Power of the Commiſſioners, &c. . 493 
Buller, Juſt.—Suppoſing the bankrupt ought to be Ch IX. ſ7. 
maintained out of his effes, during his examination z YY —__ 
yet the defendant cannot be juſtified in taking the pi0= 
perty of 4. to maintain B. 
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Set, I. Power of the Commiſſuners and Lord 
Chancelbr. 
I. Who may ſign. 
IH. Of afſjenting to or dienting from the 
| Certificate, | 
IV. = and upon what Ground to be of= 
V. Bra f the Certificate 
VI. Certificated Bankrupt to be Cant 
out of Cuſtody. 
VI. Bankrupt liable cn a new Promiſe, 
VIII. Plea of Certificate. 


10 Ann. C. 15, 1. 3. 

7 G.l.co 31.1.2. 

5 G. 2. c. 30. f. 7,8, g, 10, 11, 12, 13. 36. 
24 G. 2+ c. 57. F. 9, 10. 
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SECT. I. 
Pawer of the Commi oners and tad Chancellor, 


N allowing the bankrupt's certificate, the Lord Chan=- Ch. X.\. r. 
cellor muſt be determined by the acts of parliament; >——=——d 


: . Atk. 
and a mandamus will not lie to compel the allowance, for Rankeape” RI 


it is diſcretionary in the commiſſioners firſt, and after- tificate allowed 


. frer h 
wards in the Lord Chancellor, though it ought not to be |, yaa 


6 arbitrary, 
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Chr X. \. 1. 
"7 


F'x parte 
Williamſons 
7. Atk. $2. 
2 Vezzy 2:49 


x Atk. 33, 
Ex parte 
Agams. 
A Bro. 43. 


3 Atk. 73» 


Power of the Tommiſſioners 


arbitrary, either in the commiſſioners or the Chanceljos 


to grant or refuſe the certificate, but they ought to be 
governed entirely by fairneſs or fraudulent behaviour in 
tne bankrupt, 

As therefore the Chancellor is empowerod to exerciſe 
a !ezal diſcretion in the granting or refuſing certificates, he 
may in the fate manner poſtpone his allowance, when- 


ever the nature of the cafe appears to require it, 


Therefore where a trader who lived in {yreland, came 
over to England, and had a co:..mitfion taken out azainit 
hin, Lord Hardwicke poi. poned his ailowance of the 
certiticat., to give an opportunity for [ri/þ creditors, if . 
there Wer? ay, to ſend over affidavits and proper autho- 


Tities to prove debts under the commiſſion. 


But after the allowance of the certiſicate has beer. 
ſtayed, if ſuKicient ground for a derial oi it is not made 
out ina reaſonable time, the Chancellor wiil not loci: up. 
the certificate for ever, and deprive a man of the liberty 


the law has given him. 
Ex parte Fyd:1!, 


Thus where four parts in hve of the petitioner's cre- 
ditors in ay, 1740, ſigned the bankrupt's certificate ; 


| but Anthony Danjie and Foſeph Aforſon, who had only 


claimed adebt of 4,000 /. under th: commiſſion, petitioned 
ſome time in Decemb.r againſt the allowance of the cer- 
tificate, upon ſuggei.tion that the bankrupt, by colluſton 
with his fon, had. conveyed away an eſtate of 200 /. per 
annum to the fon, without any conliveration., VVhere- 


upon his Lordihip on the 22d of December, ordered that 


it ſhould be reterred to the commiſtioners, to inquire into 
the conveyance made by the bankrupt to Richard Fydell 
his fon, and che conſideration thereo!, and likewiſe as to 
the ſum of 3,563 /, mentioned in the aftidavits of Anthony 
Danfie «nd Joſeph Morſon. And the depoſition thereot, 


and th- bankrupt's certificate for his diſcharge under the 


conumilion, was by the ſaid order referred Jak to the 
ſaid conriffioners, who were to certify the whole to the 
court, with all the circumitauces relating thereto, After- 

wards 


and Lord Chancellor. 


wards the bankrupt and his ſon were ſeverally examined 
before the commiſſioners concerning the matters in the 
order mentioned, and anſwered the fame to the ſatif- 


faction of the commiſhoners, who, by their certificate, 


dated the 15th day of anuary, 1741, certified unto the 
court, that they had reviewed the bankrupt's certificate, 
and that full four parts in hve | in number and value had 
ag | 

- Mr. Fydell, the petitioner's ſon, being a member of 
parliament, the meeting was put oft till the middle of 
Fune, and two days before Feſeph Mborſon died ; but at 


the meeting ſeveral other perſons came as creditors, who 
had not appeared till then, and proved debts of 20/7, and. 


upwards, 

Upon an application to confirm the certificate, it was 
objected by the repreſentatives of Aor/on, that as he died 
but two days before the meeting appointed by the Lord 
Chancellor's former order, there was no perſon who had 


any authority to appear before the commiſſioners in ſup- 


. port of the claim of 4,000/. or to litigate the conſidera- 
tion of the bankrupt's conveyance to the ſon, and that 


none of Joſeph Morfon's relations had any perſonal notice 


of this meeting, and that as there are ſeveral new cre- 
diters, who have come in and proved their debts, the 
certificate already figned 1s void, as there are not now 
four parts in five in number and value who have figned. 
Lord Hardwicke ſaid, that upon looking into the 5 
Geo. 2. c. Jo. he was of opinion, that every thing which 
is neceſſary to make it a good ceititicate had been done, 
for the commiſſioners are to certify that the bankrupt has 
in every thing conformed himſelf to the ſeveral diredtions 
required by the ſeveral acts of parliament relating to 
bankruptcy, and are further to certify, that four parts in 
fire of the creditors in number and value, who have duly 
proved their debts before them under this commiſſion, 
have ſigned, all which has been done in this caſe, in the 


uſual 
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1 Atk. 34. 


Power of the Commiſſioners 


_ uſual form, ſo that there is no circumſtance to diſtinguiſh 


it from the common caſes. | 

He added, that if the new creditors who proved their 
debts at the laſt meeting, had joined in the petition to 
ſet aſide this certificate as fraudulently obtained, and made 
out their ſuggeſtions, it would have been a ſuſficient 
ground to ſet afide the former certificate ;. but as they 
have not done it, and have not acquieſced under it, it 
would be a great. GP upon the bankrupt to delay 
him any longer. 

Where creditors live abroad, and the certificate 1s 


| fiened ſo ſoon after the bankruptcy, as not to give them 
\ time to come in and prove, it ſeems a good ground for 


ſtaying the certificate. 
As where a commiſſion of bankrupt iſſued againſt 


William Dobree, on the 6th April, 1754, who was de- 


clared a bankrupt. "The petitioners and ſeveral others of 
his creditors lived in Guernſey, and remitted to him ſeve- 
ral large ſums of money, in order to be inveſted in the 
funds in England in their names, 

After the ifſuing the commiſſion, they diſcovered the 
bankrupt did not invelt the money in the funds in their 
names, though he wrote them word from time to time 
that he had fo done, and remitted to them the intereſt as 
it became due. 

The Guernſcy creditors petitioned to have the allow- 
ance of the certificate poſtponed. 

Lord Hardwicke ſaid, the moſt important of the bank- 
rupt's tranſactions, and the largeſt of his debts are in_ 
Guernſey, which, though part of the dominions of the 
crown of Great Britain, are at a great diſtance from 
hence; and yet notwithſtanding the commiſſion was taken 
out in April only, the certificate was ſigned on the 18th 
ATay after. Such precipitation in a matter of this kind is 
very improper. Suppoſe theſe creditors in Guernſe ey had 
heard of this danEeupinys {till they could not come in as 


_ creditors, 
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creditors, till they had firſt directed a fearch in the books <©,x, ca 
of the reſpetive companies, to ſee in what manner the Comywmmaed 
ſtock was purchaſed, whether in their own names, or the 
bankrupt's. "The admitting ſuch a certihcate as this, 
would be turning the edge of the law againſt creditors 
in favour of bankrupts, which is not to be ſuffered in a 
commercial country. Therefore his lordilip ftayed the 
allowance of the certificate. | He, 

And in another caſe, where the commiſſion was taken Anonymous. 
out on the 1cth September, and the certificate ſigned the * ** 3+ 
zoth November following. Lord Hardwicke ſaid, he diſ- 
approved extremely of commiſſioners being ſo precipitate 
in ſigning certificates, ſueh haſty proceedings invert the 
very intention of the acts of parliaments, which were 
made in favour of creditors, but are too oftert abuſed for 
the ſervice of inſolvent perſons. 

But where four parts in five in number and value of Ex parte 
the creditors have - ſigned the certificate, the Chancellor _ * 
will not ſtay it, on the application of creditors whoſe de- 
mands are not liquidated, but depend on an account to be. 
taken, eſpecially if the creditor does not ſwear to a bas 
lance in' his favour, For unleſs a perfon proves a debt, 
.or ſhews a reaſonable ground for a claim, he is not 


within the rule for allenting ! to or diſſenting from the 
certificate, 
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Tur 5 Gee. 2. & 30. {. 10, DireQs that four fiſths Creditor upon a - 
;n number and value of the creditors of the bankrupt for [hen weft F 


not leſs than 204. reſpectively, and who ſhall have duly damnified, figned 


. . | h ificates 
proved their debts under the commiſſion, or ſome other 1,9 that be 


perſon <a them any authoriſed, ſhall ſign the certificate, was no tentitled 


and the certifi. 
cate ſent back. Ex parte Buckner, 222 Tanuary, 1796 


An executor may hen a bankrupt's certificate, but a Ex rte 
perſon who! has a debt in his own right, and another debt -47Y = 
-» Ke LY 
as executor, cannot ſign a certificate in two diftin& 
Vor, K - K == rights, 
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Sh. X: i; 20. 
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Green. 260, 


Who map [ign: 
rights, for both are to be conſidered as his own n particular 
debt. 

Upon a petition preferred by creditors praying for the 
removal of a ſole affignee, and that the Lord Chancellor 
would not confirm the commiſſioner's certificate of the 
bankrupt's conformity ; it appeared that the clerk to the 


commiſhon was the petitioning creditor, and ſued it our, 
and that the ' preſent afligne-'s father, being the principal 


_ creditor under the commiſſion, had choſen himſelf ſole _ 


aſſignee, and that he had ſince died inteſtate, leaving his 
ſaid ſon the bankrupt, his only child, whereby he b=came 
the ſole perſonal repreſentative, and thereby, as he infiſted, 
the principal creditor under his own commithon, and as 


ſuch, he had ſigned the commiſſioner's certificate of his 


own conformity, and alſo choſen himſelf ſole aſſignee _ 
under the commilſion taken out againſt himſelf. 

— The Lord Chancellor declared, that every rule, every 
maxim, and every principle of law concurred in recog- | 
niſing the claim in queſtion. - It is well known (faid his | 
Lordihip) that by the law of England, the aCt of God, 
or of the law, can do no man any injury or wrong 3 but 
in caſ: I was not to diſmiſs this petition, the a&t of God 
as well as of the law, would do the perſon againſt whom 
it is preferred an irreparable injury ; for as the original 


_ creditor -dicd inteſtate, leaving the bankrupt his only ſon, 


and con{equeutly univerſal heir, if | was to be of opinion 
his repreſentative had no legal right, the perſon of the 
preſent bankiupt could never be releaſed; as no other 
creditor is qualitied to ſign the certificate for him, nor 


can any perſon be legally qualified for that purpoſe, dur- 


ing the life of the bankrupt. There is no ſuggeſtion 
of any fraud, for as to the allegation in the petition, that 
the clerk to the commiſſion, and the father and ſon conm- 
bined together, in order to defraud the creditors of the 
fon, for that the debt of the petitioning creditor was col- 


| lufive, and contracted on purpoſe to ſupport a friendly 


commuthon as this allegation is not ſa much as even. 
attempted 


Of alſenting to, &c. 


499 
attempted to be made out by any ſort of evidence, it muſt — Ch. X. £3. 
be totally diſregarded, and I cannot preſume fraud in any 
caſe, eſpecially in ſuch an one as the preſent appears to 
the court; and indeed was there ſuch colluſion as ſug- 
geſted, the deceaſed has made the bankrupt's creditors 
ample amends, by enabling him, perhaps, to pay every 
one of them 205. in the pound, though it may be againſt 
his intention, Aud his Lordſhip accordingly difraiſſed 
the petition, | | | 

SE © 'T.ML- 
Of afſenting to, or diſſenting from the Certificate. 

CREDITORS who are proceeding againſt the bankrupt Ex pate 
at law, may prove their debt for the purpoſe of aflenting berg 
to, or diſſenting from the certificate. So where there is 1 _ 97- 
a joint and ſeparate commiſſon, a creditor under the joint - — _— 


commiſſion may come under the ſeparate, and aflent to, 
or diſſent from the certificate of the bankrupt under the 
leparate commiſſion ; becauſe his debts wall be barred by 
the certificate. 


$:E:C T- IV. 
How, and upon what Ground to be oppoſed. 


WHex the commiſſioners have ſigned the certificate, 
notice muſt be given in the London Gazette, that the 
jame will be allowed by the Lord Chancellor, unleſs 


cauſe is ſhewn to the contrary, on or before a particular 


dy, which is atways twenty-one days from the notice in 
the Gazette,.——lf a petition is preſented againſt the 
certificate, on or before the day appointed for the allow- 
ance, it is immediately ſtayed, and the petition ſet down, 
to come on in the uſual courſe, The petition muſt be 
ſerved on the bankrupt, that he may have an opportunity 
of anſwering the allegations ; and, if an order is made to 
itay the certificate, ſuch order muſt be drawn up within 

_ Kk2 three 


It is now held 
that a joint and 
ſeparate com- 
miſſion cannot 
legally exift 
againſt the ſarns 


petſon \ 


Keeping a lots 
tery oftice no 
ground for op= 
poſing the cer- 
tificate. Ob» 
taining goods 
under tal'e pre 
tences no 
ground. | 
Ex parte Riche 
ardſon, a1t 
Dec. 1791. 


General order, 
22d March, 
1796, 
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7 Vin. 134. 
pl. 18. 


) G. 2. Co 20s 
i: I'2. * 


Lewis v. Piercy. 


lerin. Rep, 
_ 29. 


Of oppoſing the Certificate. 
three months, or the. certificate will be allowed. The 
certitcate muſt be oppoſed by a creditor, but although a 


creditor of a bankrupt under 20/, is excluded from 


aſlenting to or diſſenting from the certificate, &c. yet as 
he is affeCted by the conſequence of allowing it, he hath 


 Aright to petition, and ſhew any fraud againſt allow- 
ing it, 


| The certificate will be of no avail if it can be proved, 
that the bankrupt upon marriage of his child advanced 
above the value of 1004. unleſs he had at the time fufh- 
cient to pay his fuli debts ; or if the bankrupt loſt in one 
day 51, or in the whole 10017. within twelve months pre- 
ceding his becoming bankrupt, in playing at or with 
cards, dice, tables, tennis, bowls, horſe races, dog matches, 


_ or foot races, or other paſtimes, game or games, or by 
_ bearivg a part in the ſtakes, wagers, or adventures, or by 


betting on the ſides or hands of ſuch as do play, at, ride 
or run; or that within one year before he became bank- 
rupt, ſhould have loſt the ſum of 1097. by one or more 
contracts for the purchaſe, fale, refuſal, or delivery of any 
ſtock of any company or corporation, or any part er 

ares of any government or public funds or ſecurities, 
where ſuch contract was not to be performed within one 


week from the time of making ſuch contract, or where 


the ſtock or other thing fo bourht or ſold was not actually 
transferred or delivered in purſuance of ſuch contract. 
But inſuring in the lottery, is not within 5 Geo. 2. /. 12. 
for on a rule to ſhew cauſe why the defendant, who was 
it execution, ſhould not be diſcharged out of cuſtocy on 


an afhdavit, it appearing that the debt aroſe before he 


h ecame a bankrupt, but that the verdict was obtained, 
ar'd the cofts taxed after the bankruptcy, though before 
his certihcate was allowed. In arguing the caſe, it ap- 
peared that an application had been previouſly made to 


Mr. Juſtice Gould' for a diſcharge, and that he directed 


the court to be moved on a ſuggeſtion of the attorney 
for the plaintiff, that the coſts having accrued after the 
bankruptcy» 


Df oppolitiq the Certificate, 


bankruptcy, made a new debt. Kirby argued that the 
coſts were part of the original debt, and that as the de- 
fendant had obtained his certificate, his privilege extended 
to both, Bouteflour v. Coats, Cowp. 25. Graham v. 
Benton, 1 Wilſ. 4x. Bond did not argue it upon the 
point of the cofts not being part of the original debt, but 
produced an affidavit, ftating, that within twelve months 
before the bankruptcy, the defendant loft 500 7. by in- 
ſurance in the Engliſh and Triſh lotteries, which he cori- 
tended was gaming within the ſtatute. 

Gould and Wilſon Juſtices, (Lord Loughborough, and 
Heath Juſtice not being in Court,) ſaid, that the certi- 
ficate ſeemed to them to extend to the colts, as well as 
to the debt itſelf. 

'The Court were clearly of opinion, that infuring hol 
the lottery was not gaming within the ſtatute, and made 
the rule abſolute for the defendant's diſcharge. 

If ſome or even all a bankrupt's creditors are induced 
by money to fign his certificate, though he does not 
know of it at the time of the ſigning, nor even when 
he makes the neceffary affidavit in order to obtain the 
allowance of the certificate by the Chancellor, yet if he 
knows it before the actual allowance, the certihcate is 
void ; for though a third perſon ſhall not be puniſhed for 
the fraud of another, he ſhall not avail himſelf of it. 
There is no way of compelling the creditors to ſign the 
certificate. They are all left at liberty, and ought to be 
upon a par; and if ſome are induced to fign it becauſe 
others have, who they ſuppoſe to be on a par with 
themſelves, but who in fact have been paid, this is a 
groſs fraud upon them. But if money is given by an 
enemy of the bankrupt's, in order to deprive the bank- 
Tupt of the effet of his certificat:, where there are 
creditors ſufficient in number and value, without thoſe 


who are paid to fign it, the bankrupt ſhail not be hurt by 


this fraud upon him; but if the neceſſary number and 
value ts completed by perſons who are induced to ſign by 
| K k 3 man: y, 


$91 


Robſon v. Calze. 
Dougl. 216. 


Jones v. Berkley, 


Dougl, 673. 


Inſolvent debtor 
compounding 
with his credit- 
ors, and ſecretly 
agreeing to give 
more to 9ve 
cr-6iror than to 
the oth«rs, to 
induce him to 
fign the ceed, 
cannot be Come 
pelled to perform 
ſuch agreement. 
Jackſon v. 
Lomas. 

4 Terin, Rep. 
165, Cecil v. 
Plaiſtow, In the 
Exch. 1793+ 
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Df oppoling the Certificate; 


money, that, though without the privity of the baukrypt, 


is a fraud on the creditors at large, and ſhall not have 


the intended effect. 


A certificate is a bar againſt all creditors, whether 
they have ſigned or not, but they ſhall not be deprived 


of their remedy againſt the bankrupt, unleſs it is obtained 


agreeably to the direCtions of the ſtatute. And this is 
not to be conſidered as a hardſhip on bankrupts, tor the 


_ certificate would not have exiſted if it had not been ob- 


tained by means which the Legiſlature has reprobated. 
As it is iniquitous and illegal for a creditor to take, fo 
It Is for him to retain money paid to him even by the 
bankrupt's friend for ſigning the certificate. If a man 
make uſe of what is in his own power, to extort money 


from one in diſtreſs, it 1s certainly illegal and oppreſlive, 
and whether it is the bankrupt or his friend, who paid 
the money, it is the ſame thing. "The taking money 


for ſigning certificates, is cither an oppreſſion on the 
bankrupt and his family, or a fraud on his other cre- 
ditors. It was a thing wrong in itſelf before any pro- 
viſion was made . againſt it by ſtatute; for if the. 
bankrupt has conformed to all the law requires of him, 
and has fairly given up his all, the creditors ought in 
juſtice to ſign his certificate ; but on the other hand, if 
the bankrupt has been guilty of any fraud or concealment, 
the creditor ought not to ſ1gn, for any confideration what- 


ever. If any near relation is induced to pay the money 


for the bankrupt, it is taking an unfair advantage, and 
torturing the compaſton of his family, Tf it 1s the 
money of the bankrupt himſelf, it 1s giving one creditor 
his debt, to the exclutizon of the others, and a fraud upon 
them. _ | nog 
Therefore an ation will lie to recover back money 
paid to a creditor, to ſign the bankrupt's certificate. 

As where the bankrupt's ſiſter paid to a creditor 40 /. to 
induce him to fign the certificate, which he did; and ſhe 


afterwards brought an action to recover the money: 
| | The 


Df oppoſing. the Certificate, 


The defendant's counſel cited the caſe of Lewis v. Chace, 


where the plaintiff, being a bankrupt, endeavoured to be 


diſcharged, with the conſent of four fifths of his credi- 
tors in number and value, The defendant, a creditor, 
preferred his petition to the Lord Chancellor, againſt the 
_ allowance of the certificate ; upon which the bankrupt, 
in conſideration of his withdrawing his petition, gave 
him a bond for his whole debt. Afterwards, the bank- 
rupt's certificate was allowed, and the defendant putting 
the bond in ſuit again{t the bankrupt, he pleaded the aft of 
parliament, and that the bond was obtained in order to 
procure his diſcharge, and on a verdict for the plaintiff, 
the bankrupt brought a bill, inſiſting that the bond was 


obtained from him, under his neceſſities, and Within the 


reaſon of that clauſe in the 5 Geo. 2, which makes bonds 
void for conſenting to the bankrupt's diſcharge. 

The Court faid, here is an honeſt creditor, and the 
bankrupt, if he pays him all, ſtill pays but what in con- 


$03 
Ch. X. \. 4. 


1ÞP, W, 620, 
See Feile v. 
Randall. 

6 Term. Rep, 
146, 


ſcience he ought. He that comes into equity, to avoid _ 


the payment of a juſt debt, ought to come with a very 
clear caſe, if he hopes to ſucceed. The defendant could 


not be ſaid to. do amiſs, in petitioning the Great Seal 
againſt the allowance of the certificate ; neither can it 
now appear what ſucceſs that petition would have been 
attended with. It may be, he had juſt cauſe to petition, 
and the bankrupt no right to have the petition difal- 
lowed ; and the plaintiff, if he had a fair defence, ought 
to have made uſe of it againſt the petition, but in caſe 


of treating to withdraw it, the other might inſiſt upon 


reaſonable terms to have his juſt debt, _ 

But Lord 4Zansfield determined the aCtion to be well 
brought, He ſaid, as to the caſe cited from Peere Y/l- 
lams, that only affected the perſon who petitioned. 


There might have been ſufficient of the creditors, in 


number Fr value, to ſign, without him, and he had a 


right to compromiſe it upon what terms he pleaſed. 
Kk 4: The 
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Of oppoſing the Certificate, 

The petitioning or not, was entirely in his own power, 
and not like the preſent caſe. 

His Lordihip added, that the ling, the ſiſter of the 


bankrupt, did not apply to the defendant, or his agent, to 
ſign the certificate on an improper or illegal confidera- 


tion, but, as the defendant inſiſted upon it, ſhe, in com- 


paſſion to her brother, paid what he required. 
If the act is in itſelf immoral, or a violation of the ge- 

neral laws of public policy, there the party paying ſhall 
not have this action; for where both parties are equally 
criminal againſt fuch general laws, the rule is, potior 
conditia defendentis. But there are other laws, which are 
_ calculated for the proteftion of the ſubject againſt op- 
_ preſſion, extortion, deceit, ©c. If ſuch laws are violated, 
and the defendant takes advantage of the plaintiff's con- 
dition or fituation, there the plaintiff ſhall recover, 
| The jury, under his Lordſhip's dire&tion, found a ver- 

dict for the plaintiff, 
"The caſe of Lewis v. Chaſe, has been ſince over-ruled 
in an action upon a bond, to which the defendant pleaded 
that ihe plaintiff had petitioned the Chancellor againſt 
his certificate, and that it was unlawfully conſented to 
and agreed, by and between the defendant and the plain« 
titt, that the bond in queſtion ſhould be given, and that 
the plaintiff, in conſideration thereof, ſhould withdraw the 
petition preferred by him againſt the defendant's certi- 
ficate, to the intent that the allowance and confirmation 
thcreof by the Lord Chancellor might be obtaines, 

The queſtion was, whether the bond was void, as be+ 
ing within the 5 Geo. 2. c. JO. f. IT. 

Lord Loughborough, There could not be a more un- 
favourable caſe than the preſent come before a court. 'T here 
is an enormous fraud evident upon the” face of it; a 
number of perions having committed perjury by ſwearing 
to debts, who were n-t real creditors of the bankrupt. 

The plaintiff preſented a petition againſt them, which 
he ought to have purſued, Inſtead of that he is indu ced 


< 


Of oppoſing the Certificate, 
to ſuypreſs his petition in order to gain his own debt, 
while all others are barred by the certificate which is 
procured 5y his ſuppreſſion z and this under a law made 


to prevent fraud, and to fecure an equal advantage to all 


the creditors, But whether the caſe be favourable or un« 
favourable is quite out of the queſtion ; the court is bound 
to declare what 1s the true conſtruction of the Jaw. The 
argument on the part of the plaintiff reſts on the caſe of 
Lewis v. Chaſe, but the impreſſion on my niind is, that this 
caſe has been long exploded, and upon confidering it, with 
reference to the ſtatute, it ſeems to me to be a caſe 
_- totally unprincipled, and directly contrary to the true 

conſtruction of the att. That caſe cannot ſtand unleſs 
ſome words be eraſed from the {tatute, or a meaning 
aſſigned to them intirely repugnant ro the whole principle 
of the act. A diſtiaQtion is attempted to be made from 


that caſe, between the act of giving money for the con=. 


Og 
Ch. X. ſ. 4. 


ſent of the creditor to ſign the certificate, and that of 


giving him money to withdraw his oppolition to it; as if 


the former a&t were only to be condemned. But ſee 
how the a&t of withdrawing an oppoſition ftands, com- 
pared with the aCtual figning the certificate. The argue 
' ment urged is, that' as a voluntary a&, the creditor 
may do as he pleaſes. But the law feels it a ſubverſion 
of the bankrupt laws, to traffic with them, and the 
power given by thoſe laws. See the conſequences. A 
bankrupt 1l:bours to get a ſufficient number of creditors 
to procure a certificate ; a principal creditor, knowing 
what will prevent the certificate, ſtands by and petitions ; 
now if the argument were allowed, it would fetch more 
at the market, it would be a more valuable trafhe to 


withdraw an oppoſition-to the certificate, than to ſign a 


conſent to it, as one out of the four fifths of the creditors 


in number and value. See too how the act exprefles 
itſelf. No perſon becoming bankrupt ſhall be entitled to 
the benefit of the act, unleſs the certificate be allowed by 

| "me 


Df oppoſing the Certificate. 


the great ſeal, and unleſs four parts in five in number and 
value of the creditors © ſhall ſign ſuch certificate, and 
teſtify their conſent to ſuch allowance and certificate,” 
And after a power given to any creditor to oppoſe the 
certificate, comes the clauſe in queſtion ; that every 


bond, bill, &c. given as a conſideration, or to the in- 


tent to perſuade him, her, or them, © to conſent to, or 
ſign any ſuch allowance or certificate, ſhall be wholly 
void, and of no effe.” Now, according to the argu- 
ment, the act cught to have left out the words « conſent 
to” as being ide words at beſt, and retained only the 
word « ſign.” But being in the ſtatute, do they mean 


© any thing ? I think they clearly mark the cafes of fſign- 


ing the certificate, and of an oppoſition made to it, as 
Giſtinct caſes in the contemplation of the legiſlature, 
Where words may have an operation, they ought not to 


| be rejected. Lord: Macclesfield ſeems to me to have 


taken a liberty with the ſtatute which was totally un- 


founded; for he argues as if it were to be applied to no {| 


caſe but that of ſigning the certificate. But I have no 
ſcruple in faying that any caſe is not law, which I think 
is contrary both to the words and the true ſpirit and policy 
of an act of parliament. When a caſe is merely cited 


In argument, perhaps a court may not directly decide it 
| Not to be law, unleſs the very point of it is in diſcuſſion: 


but the oftener the caſe of Lewis v. Chaſe has been 
cited, the more it has been doubted ; and I think it 
intirely inconſiſtent with Cockfhot v, Bennet, which 1 
hold to be a right determination. The reaſoning alſo in 
Robſon v. Calze is applicable to the preſent caſe, 1 do not 
enter more at large into the general argument, becauſe 
I think the caſe is direRly within the act of parliament. 
\ Gould, J.—Of the fame opinion. _ | 

Heath, J.—Of the ſame opinion, Tf this tranſaction, 
which is admitted to be fraudulent, affected only the 


parties, it would be a different queſtion, But this 1s a 
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Of oppoling the Certificate. 507 


fraud affeQing the other creditors, and againſt the policy Ch, x.c: 4- 
of the law. It 1s a matter of choice whether a creditor Gnnrymmnd 
will prefer a petition, but having preferred it, he ought 
not to withdraw it, ſo as to injure the other creditors. 
So it is competent to any man, unleſs bound in a recog 
nizance, to prefer an indictment for felony or not at his. 
option; but when he has preferred it, he cannot fſtipu- 
late for his own private advantage and compound. The 
reaſoning upon which the caſes go is, that the money 
either comes out of the bankrupt's own fund, and then 
there is a fraud on the other creditors, or it is raiſed by 
his relations, and then an undue advantage is taken of the 
ſituation of the bankrupt to extort money from them. 
This cuts up by the roots the caſe of Lewzs v. Chaſe, 
IVilſon, J.—Of the ſame opinion. I think this caſe 
within the a&t of parliament : but if it were doubtful, 
the general principle of the bankrupt law ought to induce 
the court to adopt the conitruction now put upon the 
at, The intent of the legiſlature was, that all the 
bankrupt's property ſhould be equally diſtributed among 
his creditors, and that being done, he {hould have a full 
diſcharge. The ſtatute directs in what manner the cet- 
tifcate ſhall be allowed, that four fifths of the creditors 
in number and value ſhall fign it, and teſtify their 
conſent to its allowance z that the commiſſioners ſhall 
certify that it -was without fraud ; and then that any of 
the remaining creditors may petition againſt the confirm- 
ation of the certificate, After this comes the general 
clauſe, which makes any ſecurity void, given as a conſi- 
_ deration, or to the intent to perſuade a creditor to con- 
ſent to or ſign any ſuch allowance or certificate. Now 
IT think this clauſe, by a fair conſtruction of the words, 
includes the preſent caſe; the ſtatute ſays, «& conſent to 
or ſign,” and I conſtrue the withdrawing the petition to 
he 2 conſent, Judgment for the defendant. 
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Effect vf the Certificate. 


Where an agreement was made to pay a ſum of money 
to the affignees, for the benefit of all the creditors, if 
they would ſign the certificate, it was notwithfandins 


| held to be within the letter and the reaſon of the ſta- 


tute, for great corruption and oppreſſion might ariſe 
from a combination of all the creditors, to exact condi- 
tions for figning the certificate, 

_ The clauſe in the 5 Geo. 2. ec. 3o. /. 12. in which a 
bankrupt 1s excepted from the benefit of his certincate, 
who hath, upon the marriage of any of his children, 


given above the value of 100 /. unteſs he hath ſufficient 


to ſatisfy all his creditors, is a penal clauſe, and there- 
fore muſt be conſtrued ſtriftly, and confined to the 
children of a bankrupt, and not extended any further, 
Therefore a bankrupt who had given 1,000 /. portion 


with his niece, was held by Lord Hardwicke 1 not to. be 
within the act. 


SECT: v; 
Effet of the Coriificate. 


THe certificate diſcharges the bankrupt from all debts, 
both joint and ſeparate, that might have been proved 
under the commuilſion, therefore it diſcharges a bank- 
rupt from a debt accruing before the act of bankruptcy, 
though judgment is not obtained till after the certihcate 
allowed. _ | 

As where a bankrupt had given a bail bond to the 
ſheriff, which was forfeited before the bankruptcy, for 
non-appearance, and an action brought upon this ball 
bond, but judgment not obtained til} after the certificate 
allowed. The court held there was a breach, and that 
the penalty was forfeited, therefore the debt was due, 


though execution could not be taken out for more than 


the damages, 


A gait} 


Ste of the Certificate. 


Again Fones had employed Bird, who was an attorney, 
to recover a debt. Bird undertook the buſineſs and reco- 
vered the money, but as Jones alledged had not paid over 


court of King's Bench, of which court Bird was an at= 
torney, for the fuel rule of reference to the Maſter, on an 
undertaking to pay what ſhould appear due. Bird ſhewed 
cauſe, but the rule was made abſolute, after which, and 


before any proceedings upon it, B:rd became bankrupt, 


and in 1788 obtained his certificate, A rule was now 
obtained to revive the former rules, but on ſhewing cauſe, 
the court diſcharged that rule, ſaying the certificate was a 
clear bar to the demand. They allo faid, that after ſuch 
lapſe of time the court would not proceed to give relief in 
a ſummary way. The party might proceed as he {ſhould 
— beadviſed, 

So if a perſon entcrs into a bond with a trader as a 


ſurety for him; and for his own indemnity, takes a coun» | 


ter bond payable the day before the rſt, If the trader 
_ become bankrupt before either of the bonds were payable, 
the party may yet prove his bond under the commiſſion. 

Therefore in an action of debt on bond, dated the 6th 
_ Fuly, 1786, the defendant, after craving oyer of the bond 
and of the condition, which was, (that if Richard Frank- 
combe and Charles Court, or either of them, &c. ſhould 


pay the plaintiff or his executors, &c. 401 1. with lawful. 


| Interc, on the 4th of Fuly, 17587, without fraud or further 
delay, then the obligation to be void;} pleaded that before 
the exhibiting of the bill of the dlaing (t9 wit, ) on the 


19th of April, 1787, at Weſtminſter, &c.he became a bank-_ 


-rupt within the true intent and meaning of the ſtatutes 


made and tben in force concerning bankrupts, and that the 


cauſe of ation, in the declaration mentioned,, accrued to 
the plaintiff before the time when the defendant as afore— 
ſaid became a bankrupt; whereupon iflue was joined. 


* $09 


Ch. X. f. 5. 


Bird v. Jones. 


Mich. 29 G.j3» 
to him the fair balance, and in 1788 he applied to the B-R. 


Martin v. Courc, 


2 Term Rep. 


640. 


At the trial before Buller, J. a verdict was found for the 


plaintiff, 
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Effect of the Certificate; 


plaintiff, ſubject to the opinion of the court, on the fol. 
lowing caſe : 

The plaintiff, the defendant, and one Richard Frank- 
combe entered into a bond to I/i!l;iam Leak on the 5th of 


| July, 1786, conditioned for the payment of 401 /. and in- 


tereſt thereon, on the 5th of Fuly, 1787, being for the 


debt of the defendant; on the 6th of Fuly, 1786, the de- 


fendant entered into a bond with the conditien ſtated in_ 
the plea, upon the back of which bond was endorſed the 
following memorandum. T he within bond is grven and 
exccuted by the within bounden Richard Frankcombe and 


* Charles Gyurt, to the within named Henry Mcrtin, to in- 


demnify him for having, on the 5th day of July inftant, 
at the requeſt of and for the proper debt of the within 
named Richard Frankcombe and Charles Court, entered 
into and executed a joint and ſeveral bond to William 
Leak, for the payment of the ſum of 401 7. and intereſt, on 
the 5th of July, 1787, dated the 6th of 7uly, 1786. The 
firſt money paid by the plaintiff on the original bond was 
on the 17th Auguft, 1787, the defendant became bank- 
Tupt on the 17th April, 1787, and has ſince obtained his 
certificate the queſtion is, whether the pleintE | is entitled 
to recover? 

Aſhburſt, J.—Said the laintiff admitted himſelf to be 
the debtor of the obligee in the original bond for a parti- 


_ eular purpoſe. He agreed to become a ſurety for the de- 


fendant, but he required to be indemnihed at all events, 
and to have a fecurity in his hands in caſe he ſhould be 
called upon; and this diſtinguiſhes it from the caſes where 
the bonds to indemnify were conditional, and the ſurety 
had not been damnified at the time of the bankruptcy. 
But this is an abſolute bond, payable to the plaintiff at all 


_ events, 1t was debitum 1m praſent!, Jolvendum in futuro, and 


qhiereſoie he might have proves it under the defendant” $ 
commiſſion, | 
Buller, J.—In the caſe of Tot v. Martinnant, 
though the plaintiff was only ſurety in the original buſt- 
neſs, 


Effect of tbe Certificate. 


neſs, yet it was apparent that he would not lend his name 


to the defendant generally, but only for a particular time z 


ſo here the plaintiff has ated on the ſame principle. The 
dates of the different bonds in the preſent caſe are deciſive ; 
the original bond was mide payable on the 5th of Fuly, 
19587, but the boad in queſtion was made payable the 4th 
of Fuly, which ſhews that the plaintiff inſiſted on having, 
the money in his own hands, before he could be called 


upon on the other bond in which he had Joined with the 


defendant. And, as it 1s abſolute in its form, and the 
plaintiff might have proved it under the commiſſion, he 1s 
barred in this ation by the defendant's certificate. 


- $11 


Ch. X, ſ. $. 
\ Rs 1 


Groſe, J.—There were two ways in which the plain- 


tif might have indemnifed himſelf from the conſequences 
of having entered into the bond with the defendant ; he 
might either have required that the money ſhould be 

placed in his hands, on a particular day before he could be 
_ called upon, or he might take a common bond of indem- 
' nity. It he had only "taken the latter, this would have 
fallen within the caſe cited on the part of the plaintiff, but 
| he was not contented with that, he in{:ited on having thg 


money ſecured to him on the 4th of 7uy, which was be- . 


fore the time when he could be called upon to pay the 
original bond ; this bond then became a debt veited at the 


time of the bankruptcy, which the plaintif might have 


proved under the commiſſion. 

If an executor miſapplies the teſtator's fund, he thereby 
becomes debtor to the teſtator's eſtate, and the amount of 
the devaſtavit is a debt proveable, from which he is diſ- 
charged by his certificate. 

Hall by will bequeathed to his godſon Thomas (the 
plaintiff) the ſum of 50/., to be paid to tim at the age of 
twenty-one or day of marriaze, which ſhould firſt happen, 
the ſame to be put out at intereſt in the name of his execu- 
tor, his executors and adminiſtrators, and the intereſt 
ariling therefrom, from time to time applied to his mainte- 
| dance and education, and in caſe he {hould die betore 
twouty- 


Walcot v. Hall 
aud others. 
Maſter of the 
Rolls, for 

Lord Chancellor. 
Lincoln's Inn 
Hall, 23d Feb. 
1738, 

2 Bro. 405- 
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Effect of the Certificate. 


twenty-one or marriage, then he gave the legacy to his 
executor, in truſt for the poor of Szoke, 
The executor paid the debts and other legacies, retained 


_ 50. for plaintiff's legacy, and paid the reſidue to the reſi. 


duary legatees, and afterwards became bankrupt, and ob- 
tained his certificate, 

The legatee of the 50 /. having attained his age of 
twenty-one, filed this bill againſt the executor and refi- 
duary legatces. 

Sekvyn and Mitford for the plaintiff, EIT 1it, 
That the refiduary legatees were liable. 

The payment being voluntary to the reſ{iduary legatees, 
they muſt refund if executor inſolvent. 1 J/ms. 495. 


2 Vexey, 194. 


2d. The executor is liable, notwithſtanding the bank- 
rTuptcy and certificate, this being inal jure. T he legacy 


not being veſted, could not have been proved under the _ | 


commiſſion, and therefore 1s not barred by the certifi- 
Cate. 

Maſter of the Rolls. —The reſiduary legatees have re- 
ccived no more than they are entitled to : if this had been 
a debt, the creditors muſt have reſted on the devaſtavit, if 
they had filed a bill, the court would not have ordered an 


appropriation for this legacy, 


This was a veſted legacy, though liable to be deveſted, 


the giving of intereſt veſts the legacy, and if veſted might, 


under Green v. Pigot, be proved. Thomas the legatee 
could not ſweer to it as a debt, yet the guardian on peti- 
tion would have been permitted to prove it. The certift- 
cate muſt bar it, as it makes the bankrupt a new mans 
Bill diſmilled without coſts, 

The certificate is a bar to an ation brought avainſt the 
huſband for "debts due from the wife, dum ſola, becauſe by 
the marriage it becomes a debt due from the huſband. | 

In an ation of debt for rent, the certificate will be a bar, 
becauſe the aſſignment of the leaſe by the commiſſioners 1s 
conſidered as an aflignment by. the aſſent. of the leſſor, all 

Jl perſons 


Effect of the Certificate. 


perſors being ſuppoſed to conſent. to an a& of par- 


 liament, by the authority of which the commitkoners 
gn the bankrupt's property; and therefore as the bank- 
rupt is no longer in the enjoyment of the thing demifed, 
debt does not lie for the rent. ' | 

Thus in an action broucht upon a leaſe, datcd in 
1727, for two years rent due fince the year 1723, when 
the defendant became a bankrupt, the defendant moved for 
common appearance, and produced hiz certificate, allowed, 
confirmed, and enrolled. Upon hearing counſel on both 


ſides, neither the poſlcfliion, nor the legal intereſt of the ' 


eltare being in the detengant, a common ap pearance was 
ordered to be accepted. . 

So in an action of debt for rent reſerved on the redden- 
dm of a leate. The defendant pleaded as to part, that it 


became due ſince the bankruptcy, and that he had obtained 


his certificate. To this plea there was a demurrer. 

Lord Mansfield ſaid, that the effect of the commiſſioners 
alignment to the aſſignees, was the true point in debate n 
the cauſe. 'That the eſtate of a bankrupt is transferred by 


the ſtatute of bankruptcy, Every man virtually agrees to 


an act of parliament, and as the leaſe 1s aikgned by act of 


parliament, it muſt be confidercd as an aflent of the Jeffor. 


T acugh 1t 1s true that the cominiſfion is founded on an act; 
of bankruptc y committed by the leflee, yet the ſtatutes are 


tie immediate cauſe of transferring the property to the aſ-' 


toanees, and therefore in jure, cauja proxima, non remotay 


ſpeetantyr. Judgment was of TE againlt the de- 


murrer. 

An attachment for non-payment of money is conſidered 
as a debt, and barred by the certificate. 

Therefore where a bunkrupt was taken up upon an at- 
tachment, for not performing an award; after which he 
became a bankrupt, and obtained his certificate, and moved 
ty be diſcharged, | 

The court faid, this was a demand for which deÞt 
would lie z and the act fays, he ſhall not be arreſted, pro- 

Vo. ]. L 1 ſecuted, 


Cantrel y, 
Graham. + 
t Barnes GI, 


WWadham y. 
I/iariow, 

Mich. 25, G. 2. 
B-R. 

M1iils v. Auriol. 
Term R. C. P. 
433 


Baker's Caſe, 
2 Stra. 1152, 
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Johnſon Ve 
Spiller, B.R.H. 
24 G. 3. Dougl. 
add p, I Jo 


Effen of the Certificate, 


| ſecuted, or impleaded, for any debt due before the bank. 
Tuptcy. It would therefore be hard to keep him in cuſtody, 


when the duty is diſcharged and therefore in this caſe _y 
muſt be diſcharged, 

In an action for money had and received, money 
paid, money lent and on an account ſtated, the defendant 
pleaded his bankruptcy and certificate, and that the cauſe of 
action accrued before the bankruptcy. The trial came on 
at Guzlahall, before Bullet, Juſtice, at the Sittings aſter 


Michaelmas term, 1783, when a verdict was found for the 
' plaintiff, with 3787, 15s. 24. damages, ſubject to the 
opinion of the court, on a caſe reſerved, which ſtated: 


That on the 7th of Oeber, 1782, the plaintiff being in. 


want of 1800/7. applied to the defendant to endorſe his (the 
. plaintiffs) promiſſory note for that ſum, for the purpolc 


of diſcounting it at the bank, and as a ſecurity or indem-_ 
nity, the plaintiff depoſited in the defendant's hands, three 


. ordnance debentures, with the uſual aſſignments. thereon 


executed by the plaintiff, ſo as to render them negotiable, 
for which the following memorandum was figned; viz, 

« Received 4th of September, 1782, of Mr. Fames Fohn- 
« fon, three ordnance debentures, (ſpecifying them) 
« amounting to 2,077 /. 4s. I0d. which I hold as a col- 
« lateral ſecurity for his ncte of hand to me, dated the 5th 
& Ayguft at three months, for 1800 /. due the 8th of No-! 
& vember next. F. Spiller, F. Fehnfon.” The note for 


1800 /, was afterwards renewed, for the accommodation 


of Fohnſon, by another, dated the 9th of O#ober, 1782, 


' payable in three months. On the 12th of Newember, 


1782, the defendant pledged one of the debentures for 
7791. 4s. 2d. with Melilrs. Tibb:ts, as a ſecurity for 
500 /. for which he alſo gave his note of hand, payable 
two months after date. On the 10th of Fanuary, 1782, 


the plaintiff paid his renewed note of hand for 1800 /. to 
| the baiik, to whom the defendant had endorſed it, On the 


18th of Fanuary, 1783, the defendant became-a bankrupt, 


and on the 29th of Harch following obtained his certih- _ 
CAE: 


Effect of the Cireifirate, 


cate, On the 13th of Ofober, 1783, the plaintiff re- 
deemed the debenture for 7797. 5s. 2d. from Meſirs. 
Tibbits, by paying 3787. 155. 3d. the remainder of the 
500 4, having been received by them, as a dividend under 
the defendant's commiſſion. 

Lord Mansfield. — This is a very plain caſe, Fohr/on 
wanting money, prevails on Sp:{{er to lend him his name, 
by endorſing his note to be diſcounted at the bank, giving 
him, as a ſecurity, this debenture, (among others;) and 
making it negotiable. 


Tibbits ; afterwards on the 10th of Fanzary, 1783, Fohn- 


ſon's note was paid at the bank; from that time Spiller 


became his debtor for money had and received, and was 
immediately liable in an ation of aſſumpſit. This was 
| before the bankruptcy ; it was a debt which might have 
been proved under the commiſſion, and therefore 1 it is dif 
charged by the certificate. | 
Buller, J. —It is not to be taken for granted, that a de- 
mand in trover cannot be proved under a commitſtion of 
bankrupt ; where the demand can be liquidated, it may. 
[t is only perſonal damage, as for an aſſault, &c. that can- 
not be proved, but here the plaintiff might have had a 
ſpecial action of afſumpſit, as ſoon as the debenture was 
pledged. We are not to. preſume the confent .of F:hnfon. 
It was only depoſited with the defendant, to be kept as a 


ſecurity, As to the uncertainty of the demand in fuch an_ 


action, would it have been more uncertain than the de- 
mand in a common action of aflumplit, ON A quantum meru; ts 
for goods ſold ? 


The bankrupt laws being now adopted in 1rcland, if a 


trader there becomes a bankropt, and obtains his certifi- 


This put it in the defencant's 
power to diſpoſe of it, and he pledged it with Meflrs, 


cate, it wilt operate as a diſcharge in an ation brought 


here upon a debt arl{ing 1 in Jreland. 
Thus, vn a motion to enter an exoreretur on the bail 
piece, it * that the defendant had'been a bankrupt, 
L I2 and 


Ch. X.ſ.g 
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- Oh. X.. 8. 
Quin v. keefe, 


2 "Term. Rep. 
C. P. 553. 


Ex parte 
FE u:ton, 


3 Atk; 2550 


2 Stra. 733» 
B<a. Lex. Mer. 
4. ed. 54.3: | 
T iris was cnly 
an OPDIAION 
given by Lord 
- . ?Taibot as 
couniel, 


Paimby v. 
Maſters. 
Þ21nes. 4268, 
Gralam Vs 
Lanton . 
2 $14. $196. 
'3 Wil: 41: 
Caic:ofi. wv. 
Swain. 

B : 11 4 2040 
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Coup, 383 
Low 1> v. Piercy 
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Effet of the Certificate. 
and obtained a certihcate under the Great Seal of Ire. 
land. 


The original Jerfand aroſe upon a bill of exchange 
drawn 1n Ireland, and payable by the defendant, who re. 


| ſided there. 


Lord Mansfield ſaid, It is a ceneral principle, that 


where there 1s a diſcharge by the law of one count try, it 


will be a diicharge in hey: 'T hat he remembered 2 


cale in Chancery of a cef}io bonorum in Holland, which 


is held a diſcharge in that country, and it had the ſame ef- 


| fect here. 


"The rule was enlarged, and was afterwards made abſo- 
lute by conſent, tae counſel 7IVINg It up upon the autho- 
rity of Burrows Ve Femnso. | 
But a certificate under a commiſſion 1n England, wiil 
not bar a debt contracted in the W-e/t Indies; for Lori 
Tatlbit was of opinion, notwithitanding tne effects of a 

anxrupt in tte plantations, are liable to a commiſſion 
here, and the right is veited in the aſlignees, and thouzh 
it {cemed reaſonble that his certificate ſhould be equally 


extenſive, yet as the laws of Zngland, made ſince Baroa- 


des and the other plantations were ſettled, did not extend 
to them, unieſs they were expreſs!y named; and as the 
laws relating to certificates did not expreſsly extend to 
the plantations, he vas of opinion, a certifhcate coniirmed 
here would be no d1 {charge to the bankrupt, if a ſuit was 
commenced againſt him in Barbadery, or the other pa an- 
tations. | 

A certinicate obtained pending an action, has too late 
to be pleaded, diſcharges the bankrupt from the original 
debt, and the ſubſequent coſts; and from the coſts of 3 
ſeire ſacias, or writ of error, aſter the bankruptcy but 
it has been determined, that if after the certificate tie 
ban..runt's goods are taken in exccution, the court will 
not procced in a ſutamary way, but put the party to his 
aud:ta quercla, but it may be reaſonably doubt-d whether 
the courts would nuw put the party to that eXpence. 


Langiord v. Ellis, ante, Phillips v. Brown, 6. Term Rep. 222- 


G 1 — A cetti» 


Effect of the Certificate. 


A certificate does not diſcharge a bankrupt from a 
contingent debt which has not been reduced to a certainty, 
becauſe it cannot be proved under the committion, and 


in queſtions whether a debt is diſcharged or not by a cer- 


tihcate, the point agitated has always been, whether 1t 
could be proved or not; the creditor's right to prove, and 
the bankrupt's right to be diſcharged by the certificate, 
being reciprocal and co-extenlive, | 


rupt, who gave him a receipt as for fo much money, 
the acceptances did not become due until after ' the 
bankruptcy. Tt was held that the certificate did not bar, 
and that the receipt did not create a debt proveable. 

A man had received in his character as overſeer of the 
poor 47. previous to his bankruptcy, which was on the 
5th of December, 1785, but his accounts were not made 


out till the Ea/ter following, but he had afterwards been. 


committed to J/orcefter gaol by two juſtices, for not 
paying over the 4 /, as the balance of his accounts. 

He applied to the court to be diſcharged out of raltody, 
having obtained his certificate. 


Lord Mansfield ſaid, this money was depoſited in the 


d-f2ndant's hands for the uſe of the pariſh, which they 
bad no right to call for till a fortnight after Faſter, 1786, 
therefore till that time he was entitled to retain it, But 


' this debt only arifes from tne defendant's converſion of it _ 


to his own uſe, which 1s not til] after the bankruptcy. 
Therefore the defendant is not entitled to be diſcharged. 


Bullzr, J. —This motion can only be ſuſtained on the 


ground that the pariſhioners had a cauſe of aQion againft 
the defendant before his bankruptcy; but at that time they 
could not have ſued him for this debt. And even if this 
ſum had been kept by itſelf, the bankrupt”s afſignees'could 
not have touched it. The defendant was a mere truſtee 


for the pariſh, and I cannot think that his bankruptcy dif- 


charged him from his office of overſeer, Therefore me. 
court ad not diſcharge him. 
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EKet of the Certificate. 


The certificate does not diſcharge a bankrupt from his 
own expreſs collateral covenant, which does not run. with 
the land. "Thus, where there was a covenant by the 
bankrupt, to inderanify the afſignor again{t covenants con- 
tained in a leaſe, which leaſe was aſſigned to the bankrupt 
before his bankruptcy, for his ſole beneft; the queſtion 
was, whether the bankrupt's obtaining his certificate 
would bar this a&tion of covenant ? 

T'he court were clearly of opinion, that as this was no! 
a caſe between lefior and leſſee, but a diſtin, detached, 
collateral, independant covenant and contra&t, and the 
aftignor could have no remedy under the commiſſion, tie 
bankrupt was not diſcharged by his certificate, 

An action of covenant for non- payment of rent may be 


| brought againſt a bankrupt, notwithſtanding his certi- 


ficate, 

So where a party may. bring trover or aſſumpſit at his 
election, and he brings trover, the certificate will not be 
2 bar; for in an action of trover ſor a bill of exchange, 
drawn the 28th of February, 1795, by the plaintiff, on 


_ and accepted by 7. B. Powler, for 24 1. 19 5s. payable two 


months after date. to the plaintiff or order, to which 
the defendant pleaded: firſt, the general ifſue ; ſecondly, 
his beakruptcy before the cauſe of ation aroſe ; and 
tairdly, that before the time of the ſuppoſed converſion, 
the piaintiti-ſent and delivered to the defendant, and the 
avtendant reccived from the plaintiif, the ſaid bill of ex- 
c:iange, to the iutent that the defendant might preſent the 
iame wheu duz to Fowler for payment, and might receive 
from Fculer the money therein mentioned, to. and for 
tne uſe and on the account of the plaintiff, and might 
remit the ſaid money to the .plaintiff when he ſhould 
have ſo received the ſame ; that bcfore the bill became due, 
to wit, on the 1ft of /Aarch, 1795, the defendant dil- 
countec the bill, and gave away and exchanged the ſame 
ior money, and received the value thereof in money, and 
cept and applicd the money ſo by him received to his own 

oy uſe, 


Cffec of the Certificate, 


$19 


_ uſe, which is the ſame ſuppoſed converſion and cauſe of Ch. X. f. 5, 


ation, &c. The defendant then ſet forth in this plea, all eaaracth 


the circumſtances neceſſary to ſhew that he had become a 
bankrupt on the 19th of March, 1795. Ir alſo ſtated, 
that the defendant had fince obtained his certificate, 
though it did not ſet forth that that certihcate had been 
allowed by the Lord Chancellor; and it concluded with 


an averment, that the ſuppoſed converſion, and the cauſe of. 


action mentioned in the declaration, accrued before the 
_ defendant became a bankrupt. 


Iflue was taken on the firſt plea; and the plaintiff de= 


murred generally to the two laſt, 
Lord Kenyon, Ch. J.—Some of the arguments that 
have been addrefſed to us on behalf of the defendant, are 


founded on the ſuppoſition that this 1s a compaſhonate 
caſe : even if that ſuppoſition were true, we could not 


decide the caſe in his favour againſt the rules of law, But 
if ever a caſe was brought before a court of juſtice, that 
was entitled to leſs favour than others, this, as it is dif- 
_ Cloſed on the part of the defendant, 1s that caſe. 

The plaintiff being the owner of a bill of exchange, 
entruſted it to the care of the defendant, in order that 
when it became payable he ſhould obtain payment ; the 
latter, without waiting for the day of payment, and in vio- 
lation of his truſt, diſcounted the bill, received leſs than 
its value, and applied the money to his own uſe. This is 
certainly a diſhonourable tranſaction ; but ftill, if the 
rules of law proteed him in this diſhoneſty, we could 
not deprive him of this proteftion. However, I am 
glad that the law will not prote& him in this caſe. When 


the caſe of Goodtitle v. North was argued here, Lord 


Mansfield put an end to it by one obiervation, «The 
form of the aCtion is deciſive.” 

The defendant's caſe is reſted on the dium of a very 
reſpeQtable judge in the caſe of Johnſon v. Spiller. But 
I underſtand Mr. J. Buller, in ufing the words attributed 
to him, to have' meant only this; that if a perſon has his 
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Gffict of the Certificate, 


eletion of two remedice, and may either bring trover or 
any other action, the poſhbility of - his electing to bring 
trover, ſhall not prevent his proving his debt under the 


_commiſtion of bankrupt, if he will waive. the tort; and | 


aſtent. to the propoſition ſo qualited, In the preſent caſe, 


the defendant did not receive all the money ;zhich was 
due on the note, the diſcount was deducted. If the 


plaintiff, after conſidering what remedy he ſhould take, 


| had brought an action for money had and received, he 


would have affirmed the act of the defendant, and the 


bankruptcy and certiticate would have bcen an anſwer to 


that action. But can it be ſaid that the plaintiff was 
bound to reſort to ſuch an action, and to abandon the 
reſt of his demand ! If he were, the ſame rule mult pre- 


vail 11 other caſes. Suppolz, initead of this being a bill 


for 241, it had been a bill for fo many thouſand pounds, and 
payable at a diſtant day, and the defendant had diſcounted 
it, would it be giving ſatisfaction to the plaintiff, either in 


_ Juſtice or conſcience, to compel him to receive a part 


inſtead of the whole amount of the bill? When this bill 
was depoſited with the defendant, it was his duty to wait 
unti] the day of payment before he received the money, 
and then to carry the money to the plaintiff; inſtead of 
which he has, for his own convenience, received a part 


| Initcad of the whole value of the bill, and converted the 


money tg !:is own uſ2. In this caſe, therefore, the remedy 
by an action for money had and received, would not have 
done the plaintiff complete juſtice ; and though he might 
have waived aſlerting his right to the full extent, the law 
wiil not compel him to do ſo, On the whole I am clearly 
of opinion, on principles of law and juſtice, that the plain- 
tiff may maintain this aCtion of trover. 

Aibh:irft, J.—In the firit place, the form of the ation 
precludes the Plaintitf proving his demand under the 
commiſſion; and in the next place, the juſtice of the 
caſe requires that the plaintiff ſhould be able to recover 
in this mode of action, This is not an ation for a hs 
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Cfeec'of the Certificate. 8 


and therefore the plaintiff could not have proved it before © X. 1. 5. 
the commiſſioners, _ nerd art 
| Grofe, J.—The queſtion horn is not whether or not th 
plaintiff might have proved his debt under the defendant's 
como, but whether he was bound to do ſo; and if 
he were not, the certificate. is no bar to this action, In be 
order to affect the juſtice of the caſe where trover 
would have lain, we have held, for the ſake of the plain- 
 tift himſelf, that he might waive the tort, and ſue as on a 
a contract, But the plaintilt is not bound to ſay that the 
defendant was his agert in diſcounting this bill : the de- 
tendant himſelf favs that he vras not RE agent, for that 
he committed a fraud, a breach of truſt, in recciving the 
money contrary to the plainct” s directions z then he ought 
not to be permitted to lay 11 a court of juſtice, that the 
plaintiiF is bound to conlider ttits as mon2y received by 
him as the plaintiff s azent. What Lord 7ansfeld ſaid in 
the caſe of Goadtitle v, North, is decilive of the preſ-nt 
cate, And even without that authority, I would not con- 
ſent that the waole iyRem of the bankrupt laws ſhould he 
converted into a ſyitem of fraud by the baikrupt himgetf. 
This is not a debt orifing cut of any contract of the par- _ 
tics, but if it be a debt at all, it ariſes out of the miſcon- 
duct of the defe:uant. 

Lawrence, J.--it has bcen ſaid, that the object of the | 
bankrupt laws was to make the bankrupt free from all 
claims 1n future, after he has given up his property to his 
creditors ;- that. may be truce, when ſpeaking of his cre- 
Citors; buthere the plaintiit is not to be conſidered as one 
of the bankrupt's creditors. "The bankrupt laws were 
tended to protect the batucrupt from all ſuits on contracts 
entered into previous to his bankruptcy, on his giving 
up all his property for the benefit of his creditors : but it 
was not the otject of thoſe laws, to protect the bankrupt 
irom the conſequences of groſs frauds like the preſent, 
It muſt be recolleCted, that the caſe of 7o-nſon v. Spiller, 
was an aCtion for money had and received, where the 
ER plaintiff 
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$22 Effec-of the Certificate. 


Ch.X.\. 5 plaintiff agreed to waive the tort ; and what was there ſaid 
L=—— by Mr. ]. Bwler, has been carried in the argument of this 
caſe beyord the meaning of that judge. His opinion was 
not that, in a caſe ſo circumſtanced, the plaintiff was bound 
to prove his debt under the commiziſion : but that he' had 
his election, and might if he choſe waive the tort, and 
Co:i!;der it as a contract, in which caſe the certificate 
would be a bar. And that Mr. J. Buller's opinion in that 
cate, was not what has been repreſented to-day, ſeems clear 
jrom the caſe of Goodtitle v North, where he agreed that 
the bankruptcy of the defendant was no bar to the action 

07 treſpaſs for meſne prohts, Judgment for the plaintiff, 


Cockeritly, — Tie certificate obtained after judgment upon a bait. 
Owitou, 1 Bur. bond azainſt the bankrupt himſel!, will not diſcharge the 
434* 20 | bond, although it diſcharged the original debt, for it 


is a new and diſtin& cauſe of ation. 

An execution executed againſt the goods of a bankrupe 
aſter his certificate, ſigned "by the creditors, cannot be 
avoided by the ſubſequent allowance of the certificate by 

the Chancellor, 
_ Thus upon a rule to ſhew cauſe why the execution 
> Phew Rep, Which had been levied by the ſheriff, under a writ of fr: 
39 "g ks facias, ſhould not be ſet aſide, and the money levied under it 
ther theſe goods reſtored to the defendant. The defendant had been declared 
couſt be 'cgaly a bankrupt, and his certificate had been ſigned by four parts | 


confid-redas the 


bankrupt's, the 111 five, in number and value of the creditors, but not al- 
«0,2; Gali lowed at the time the writ wasexecuted. Thedebt exiſted 


axipH = previous to the bankruptcy. This application was made | 
on&gng to tne . a | 
#"4.2h on the authority of Graham v. Benton, where the bank- 


rupt, who had not obtained his certificate until after judg- 
ment, was Giſcharged out of execution on that judgment, 
and the caſe of Bromley v. Goodere was cited to ſhew, that 
the operative force of a certificate arifes from the content 
of ihe creditors that the reaſon of an allowance by the _ 
Contra Tucway Chancellor is to prevent ſurprize, and that the certificate, 
: oe when conhrmed, has 1ts effect from the beginning, 


Aﬀtcrs 


Cfect of the Certificate. 


Afterwards, //illes, . faid—that as it had been ar- 
oued that.the ſtat. 5 Geo. 2. c. 30. extended to executions 
aoainſt the goods as well as againſt the perſon of the 
bankrupt; and the caſe of Graham v. Benton had been 
cited in ſupport of it, the court had taken time to look 
into the ſubje&t, but on examination, that caſe was found 


to apply only to the diſcharge of the perſon ; and that it 


would be direaly contrary to the very words of the ſta- 
| tute, to extend it to an execution againſt the goods of the 
bankrupt: and therefore the rule mult be diſcharged. 

Bankruptcy is no plea in bar to an action of treſpaſs for 
meſne profits ; for where damages are uncertain, they 
cannot be proved under a commiſſion of bankrupt. 

A bankrupt executor pleading a falſe plea, after the 
commiſſion iffued, 1s liable to execution for the coſts, for 
he becomes a debtor by his falſe plea, which amounts to 
contracting a new debt ſubſequent to the commiſſion, 

In a petition on behalf of a bankrupt to- be diſcharged 
from a commitment under an extent of the crown, having 


Goodtitle v. 
North. 
Dougl. 562. 
Gulliver v., 
Drinkwater. 
2 Term. Rep. 
261. 

Howard vs 
Jemmet, 

[1 Black. 4TOs 


Anonymous., 
1 Atk. 26» 


ſurrendered himſelf to the commiſſioners, and conformed 


himſelf according to the acts of parliament relating to 
bankrupts : 

The Lord Chancellor ſaid, the crown is not within the 
Ratutes of bankrupt, and therefore he cannot be diſcharged 
from a commitment on behalf of the crown. 

The allowing the certificat? of a bankrupt will not 
diſcharge his ſureties ; and if they are forced to pay the 
debt after the commiſſion of bankruptcy, the certificate 
will be no bar to their recoyering it of the principal. 

But if a bankrupt obtains his certificate before his bail 
are fixed, it will diſcharge them ; if not till after they are 
Aixed, they will remain liable notwithſtanding the certi- 
Gate for it has no relation back, and till allowed it is 
nothing, And if the creditor proves his debt, with in- 
tent to obltruct the certificate, it does not preclude him 
from purſuing -his legal remedies; and even if he had 
received his debt, or part of it, under the commilſſion, ſtill 


he 


1 Atk. 84. 

See Taylor ve 
Mills, ante 249, 
Young v. 
Hockley, 

ante 247. 

I Atk. 84. 


Wooley v. 
Cobbe. 

I Burr. 2 
Tudway «a 
Bourn. 

2. Burr, 716, 
Walker Vs 
Giblet, 

2 Black, $12. 
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Ch. X:f. 6. 
Coo nnmyprmmns 


Sonutheote vy. 
Brathwaite, 
"-W Term. Rep. 
624. 


Thornton v. 
Dallas. 

Dougl. 46, 

\ Philpot v. 
Corden. 5 T.R. 
287, 

Gill v. Scrivens, 
7 Term. Rep. 
S7. 


FG. 2. c. 30. 
L 7. 

Vincent v. 
Brady. 

2 Term. Rep. 
C.P.1n. 


Sowley V. Jones. 
2 Black, 725. 


Yankrupt difcharged out of Cuffody, 


he might proceed to fix the bail, who would be entitl-d 
to their remedy, ſo far as they are oppreſſed, by audita 
querela, or by motion. 

But this relief does not extend to bail in error, who 
cannot {urrender the principal, and are therefore liable, 
although the bankrupt obtains his certitcate pending the 
writ of error. 

A certificate under a ſecond commiſhon will not protet 
future effefts, unleſs fifteen ſhillings in the pound are paid 
under the ſecond committon, notwithſtanding the firit 
has becn ſuperſeded, Nor will 1t prevent creditors who 
have figned the certificate, from bringing an action to 
recover againſt the future effects in a ſcr. fa. 

Gn a judgment againſr the perſon who has been twice 
bankrupt, 1t muſt be averred that the eſtate has not paid 
twenty ſhillings in the pound. 


-$:2:0 DT. 'v8 
Certificated Bankrupt to be d:ſcharged out of Cuſtcdy. 


THe 5 Geo. 2. c. 30. ſ. 13. empowers one or more of 
the judges of the court in which the action is brought, to 
order the ſheriff, &c. to diſcharge the bankrupt out of 
cuſtody without payment of any fee or reward, and in 
caſe of the bankrupt being arreſted after his certificate 
allowed, he is to be diſcharged upon common bail. Þut 


if there 1s any appearance of fraud on the part of the 


bankrupt, the court will not interfere in a ſummary 


Way. | 


Thus, upon a motion to diſcharge the defendant on 
common bail, he having been a bankrupt, and obtained 
his certificate, cauſe was ſhewn that the debt was on 2 
bill of exchange for 60/7. that the defendant lived im 
Ruſſell-ftreet, Bloomſbury ; that the commiſſion of bank- 
rupt deſcribed him as of the pariſh of St. Fa:th, the Virgin, 
in Lendn, woere he never lived; and that the plaintiff: 

| never 


Bankrupt diſcharged out of Cuffodp. 


never heard of the, commiſſion till after he had iued out 
_ the writ. 

()n theſe circumſtances, the court left the defendant to 
tike what advantage he could of this bankruptcy, at the 
trial, and diſcharged the rule with coſts. 

If a bankrupt obtained his certificate pending an ac- 
tion to which he had given bail; formerly the method 
"was for the bail to ſurrender the defendant, and then 


for him to apply to be diſcharged, ' upon an affidavit, 
ſtating the fat of his having become a bankrupt fince 


the cauſe of action aroſe, and obtained a certificate ; 
but of late, where a bankrupt 1s clearly entitled to his 
diſcharge, the court, to avoid circuity, have ordered an 
exonerctur to be entered on the bail-piece, without the 
form of a regular ſurrender of the bankrupt by his bail, 
But the bail can never be in a better ſituation than the 
principal; therefore where it appears that the bankrupt 
himſelf would not be entitled to be diſcharged, a motion 
on the part of the bail to enter an exexeretur on tae baile 
piece, will of courſe be refuſed, 

As where the bankrupt in July, 1775, carried on the 
trade of a linen-draper, and lived ; in London, In March, 
1776, he became bankrupt, and was refuſed his certifi- 
cate, before which bankruptcy the cauſe of action aroſe, 
He then went to Br1i/7s/, where he entered into partaer- 
ſhip with one Fames 1Yright, a dealer in cheeſe ; and half 
a year after became bankrupt again. Under this 'iecond 
commiſſion, which was taken out at Bri/tel, and which the 
creditors in London Knew nothing of, he obtained his cer- 
tificate, | 

The Court held that a ſecond commiſſion could not 
he taken out againſt an uncertificated bankrupt, and there- 
fore he was not entitled to be diſcharged by the certificate 
| he had gained under it, and denied the motion which had 
been made to enter an exoneretur on the bail-picce, 
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Fenton, 


Ex parte Burton. | 


x Atk. 255+ 


Twils v. Maſley, 


x'Atk. 67. 
Williams Ve. 
Dyde. 


y 
Peakes,N.P. 68, 


Besford Vs 
Saunders. 
2ST. RK. CF. 
116. 
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Bankrupt liable on a new Promiſe, 


SECT. VI. 
Bankrupt liable on a new Promiſe. 


A BANKRUPT, after a commiſhon of bankrupt ſued 
out, may in conſideration of a debt due before the bank. 
ruptcy, make ſuch creditor a fatisfaction, in part, or for 
the whole of his debt, by a new undertaking, or agree- 
ment ;z and afſump/it for the original confideration will lie 
upon ſuch new promiſe or undertaking. For a bank- 
rupt may undoubtedly contratt new dehts, therefore, 
if there is any objection to his recovering an old debt, 
by a new promiſe, it muſt be founded on the ground of 
its being dum pattum. But all the debts of a bankrupt 


are due in conſcience, notwithitanding he has obtained 
his certificate. 


circumſtances to Pay» Se C. 


Truman y- 


Cowp. 544. 


Thus in an ation on a promiſſory note bearing date 


\ the 11th day of February, 1775, payable to one Faſeph 


Truman, three months after date, for 67 /. and endorſed 
by him to the plaintiff, On the 15th December, 1774, 
the defendant Fenton purchaſed a quantity of linen of 
the plaintiff Truman, for which he drew two notes on the 


defendant for 631. gs. each, payable to his own order, 


at fix weeks and two months reſpeCively. "The defen- 
dant, on the 19th of Fanuary, became bankrupt. The 
plaintiff did not prove under the commiſſion, and the de- 
fendant voluntarily propoſed to ſecure to him the pay- 


ment of 67 1. in fatisfation of his debt, if he would take 


up the two notes, and cancel, and deliver them to the de- 
fendant. The plaintiff agreed to this propoſal, and took 


- up the two notes, and delivered them to the defendant to 


| be cancelled, and accepted the note for 67 /. in fatisfac- 


tion and diſcharge thereof. Upon a queſtion, whether 
the plaintiff was entitled to recover, the defendant having 
obtained his certificate under thg commiſſion : 


The 


Bankrupt liable on a new Promiſe. 


Tie Court faid, there was in this caſe no fraud, no op- 


prefiion, no ſcheme whatſoever, on the part of the plain-= 


tiff, to deceive or impoſe on the defendant ; and that the 


bankrupt might revive the old debt; it is true, a bankrupt 


may be, and is held to be diſcharged by his certificate from 


21l debts due at the time of the commiſſion, but {till he 


may make himſelf liable on a new promiſe; if he could 
not, the proviſion in the ſtat. 5 Geo. 2. c. 30. /. 11, by 
\ which every ſecurity for the payment of any debr due 
before the party became bankrupt, as a. conſideration to 


a creditor to fign his certificate, is made void, would be 


totally nuzatory. 

Again in an aCtion upon a bond, it was Rated that in- 
tereſt had been paid on the bond after the defendant had 
obtained his certificate, but it did not appear whether ſuch 


intereſt was paid by the bankrupt, or one of the ſureties. 


Lord Mansfield ſaid, that if the intereſt was not paid by 
the bankrupt, there was no queſtion; but that, if it was, 
it would be an admiſſion by him, that the principal was 
then due, and he might be liable, as on a new contract. 

| So where the defendant being in execution at the ſyit 
of the plaintiff; in September, 1785, a commiſhon of 
\ bankrupt iſſued againſt him, and he was declared a 


bankrupt. Soon after, in order to regain his liberty, he 


gave the plaintiff a bond and warrant of attorney to con- 
tels judgment for the old debt. TT hat bond and warrant of 
attorney having been put in force, the defendant obtained 
Aarule to ſhew cauſe why he ſhould not be diſcharged out 
of execution, having obtained his certificate, upon the 
ground that the bond and warrant of attorney were bad, 
. no attorney on his behalf having been preſent when they 
| were executed, or ſuppoſing they were valid, the debt 
' might have been proved under the commiſſion, 
Per Curiam. This is certainly to be conſidered in 
the light of a new debt, ariſing upon a new conſideration, 
becauſe the bond and warrant of attorney were given 
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; Ch. X. ſ. L, 

 Vigers v. 

Aldrich. 

4 Burr. 2482, 
* 4 0y V. 

__ Withy. 

I Term. Rep. 
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Piea of certifi- 
cate need not be 
fignee bycounſel, 
Leigh v. 
Monriero. 

6 Term, Rep. - 
496. 
Alfop. v.Price, 
Douz!. 160. 
As to pleading 
certificate in 


Wiilan ve 
Georlini. 
'Trin. 1792, 

B. R. 

_ To avoid cert!» 
ficate, producing 
a former com- 
n:ithon and pro- 
ceeding, is ſuſll- 


cient if bankrupt | is proved to bi ſubmitted to it; Haviland v, Cook. 7 Term. Reps 055. 


Paris Ve 
S3lkeld. 
'# Will. 139. 


_ Charlton w 
King. 


4 Term, Rep. 
$56... 


ſhew that he is not barred by the certincate; for the. 

- plea given by the ſtatute, opens the whole merits of the 
. queltion inevidence on both {ides, 
Ireland, Quin v. Keefe, 2 Term. Rep. C.P. 553. 


has not conformed, 1t 1s matter of evidence. And they. 


of the other; in which (aſter reciting that Fames King 


Plea of Certificate, 


in order to procure the defendant's liberty, The old 
debt was thereby extinguiſhed, That point was deter- 
mined in the caſe of /igers v. Aldrich, and in Jacques 
and J/Vithy, This is the fame as if a new promiſe had 
been given for the ſame debt upon the ſame conſidera. 
tion, even after a certificate obtained, which would 
operate as a new debt, becau{\z the old debt {till remained 
In equity. And the rule was diſcharged, 


$SECT../VI 
Plea of Certificate, 


In pleading the certificate it ſhould be alledged gene- 
rally, that the cauſe of aCtion aroſe before the bankruptcy, 
and under 5 Geo. 2. c. 35, the plaintiff may give the ſpe- 
cial matter on which the action 1s vrought in evidence, to 


As in an ation upon a promiſſory note, the defendant 
pleaded his certificate, and that the cauſe of action aroſe 
before he became bankrupt, To this plea there was 2 
ſpecial demurrer, ſhewing for cauſe, that tne defendant 
ou2ht to have ſhewn in his plea, that he had conformed 
accoruing to the bankrupt acts. 


The Court faid it is not neceilary, becauſe the ſtatute 
has directed this. general picading, and if tne def:ndant 


denied the cale of Paris v. Saikeld to be Jaw. 

So in an aCtion of covenagt, the declaration tated an - 
indenture, dated Ofober btn, 1785, between one Fam-s 
King, of the one part, and the plaintiff and the defendant, 


and the defendant had bcen partners, and that they hac 


agreed to take the plaintiff into partnerſhip for teven 
: years; 


Plea of Certificate. 


. years, in conſideration of his advancing 5001.) James 
| King and the defendant covenanted jointly and ſeverally 


to repay the plaintiff the 5001. ſo advanced by him, at 


the expiration or other ſooner determination of the part- 
nerſhip, in manner following, namely, one moiety onthe 
_ Candlemas-day, and the other moiety on the May-day 
next following the determination of the partnerſhip, with 
lawful intereſt from thoſe reſpective days until the ſame 
ſhould be paid. The declaration then ayerred, that the 
partnerſhip was afterwards determined, to wit, in March, 


1787, and that neither Fames King, or the defendant, 


had re-paid the 500/, at the times agreed upon, &c. 
The defendant pleaded ſeveral pleas, among which was 
_ the following : That the defendant, before the exhibiting 


of the bill of the plaintiff, to wit, &c. became and was a 
bankrupt within the intent and meaning of the ſeveral 


ſtatutes made and now in force concerning bankrupts 3 
. and that the ſaid indenture in the faid declaration was 
made before ſuch time as the ſaid defendant ſo became a 
bankrupt z concluding to the country, 

To this there was a ſpecial demurrer, becauſe it was 
not alledged that the cauſe of ation accrued before the 
bankruptcy of the defendant, and joinder in demurrer. 

Per Curiam, This plea cannot be ſupported, con- 


ſidered in any point of view, In the firſt place, it is bad 


as a plea at common law; and in the next, it is not 
warranted by the ſtatute, which has preſcribed a particular 
torm of plea. But as this was a certain ſum of money 
payable at all events on a future day, the plaintiff might 
have proved it under the commitlion with a rebate of 
intereſt; and as the ſtatute has given the defendant a 
_ Tight to plead generally that the cauſe of, ation aroſe 
before the bankruptcy, he is entitled to prove this de- 
fence on a'plea that the cauſe of ation aroſe before the 
bankruptcy.— Judgment for the plaintiff on this plea, 
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When to be made, 

How to be made. 

How to be recovered. 

Bankrept's Allowance. 

Surplus to be reflored to the Bankrupt. 


1. 3-025. £14; 
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SECT.I: 
HF hen to be made. 


FE\HE att of parliament allows the affignees a com- 

| plete four months, from the ifſuing of the commil- 
fion, to make a dividend ; therefore the Lord Chancellor 
will not interfere reſpecting the dividend within that time. 
But if the aflignees, after the four months are elapſed, 
refuſe to make a dividend, the Chancellor will, upon 

etition, order them to attend the commiſfioners at a 
meeting appointed for that purpoſe, and direc them to 
declare a dividend, if, upon examining .the accounts and 
the aſſignees upon oath, they find there is a ſufficient 
fund ; or tne commiſtioners may themſelves, without an 


. order of the court, ſummons the aſhignees to produce their 


accounts, and ſhew cauſe vhy a dividend ſhould not be 
declared, which ſummons and meeting for the aflignees 
attendance may be had without any expence, upon the 


_ application of a creditor who has proved a debt. 


SECT. 


Dividend How to be recovered. 


SECT. IL 
How to be made, 


TIF creditors have not been able to prove their debts in 


time to receive a hrit dividend, they will ſtill be admitted 


to prove their debts, if they can reaſonably account for 
the delay, upon the terms of not diſturbing any former 
dividend ; and upon obtaining an order for that purpoſe 
they muſt, in the firſt place, be brought up equal to the 
creditors under the former dividends, before the .com- 
miſſioners can proceed to make another, - 

And it is the praftice, without an order, to permit 
creditors to prove at a meeting to declare a dividend, and 
in the firſt place to direCt them to be paid equal to thoſe 
who had proved before, and then to direct a general dif- 
tribution of the reduc. | | : 


SE-C: TT... 
How to be recovered. TP 
_ Aſjumpſit will lie for a creditor's ſhare under an order 
of commiſſioners of bankrupt for a dividend; and in ſuch 
action, the proceedings before the commiſhoners are con- 
clufive evidence of the debt; for after a debt is liquidated 
before the commiſſioners, it cannot be litigated but by an 
application to the Great Seal, 

Or the Chancellor may upon petition make an order 
upon the afſignees to pay the money, and the court will 
not ſuffer the aflignee, who is an officer of the court, and 
an officer under the commiſſion, to {top a perſon's ſhare 


In the dividend on account of his own private debt which 


1s owing to him from the perſon, for he has his remedy 
at law, and ought not to blend his own private affairs with 

the commiltion, to which he is only a truſtee. 
But this determination as.to the right of the affignee to 
let off may be contidered as doubtful, For where a.per- 
Meas: ton 
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1 Atk. 111. 
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2 Bro. whd 
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Dougl. 392. 
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- both fides, his lordſhip declared, that thoſe who were 


Ex varte Siniths 
4 Bro. 46. 


_ tained until he gives up the property ſo unduly poſleſſ:d, 


Ex parte Oricts | 


4 Atk. 208. 


 Groomev. Potts. 


6 Term, Rep. 
448, 


| Chancellor, praying that he might be paid his ſhare of 


_unlef(s he has obtained his certificate before the fnal d:- 


\Bankrupt's Allowance, 
ſon became a bankrupt, and a commiſſion iſſued againſt 
him, and affignecs were duly appointed, and a dividend 
of 65. 14. in the pound was ordered amongſt the cre- 
ditors : it happened that one of the bankrupt's creditors, 
vho was entitled to 61/7. as his proportion of the divi- 
dend, was an inſolvent perſon, and he was indebted to the 
aſſignee, on account of being a co-ſurety with him in 
ſome bonds which the affignee had paid off with his pro- 
per monies, and the affignee Infiſting that he had a right 
to retain in his hards the 61 /. towards ſatisfying himſelf; 
the creditor thereupon preterred his petition to the Lord 


the dividend. —On hearing the petition and counſe] on. 


equaily bound for a debt ought equally to diſcharge it, 
and therefore he thought on the affidavit read, that the 
petitioner was indebted to the aſſignee as being a £0- 
ſurety in a bond, which the aiſignee had lolely diſcharged 
and his Jordihip diſmiiled the petition. 

It a creditor has obtained an unfair aclleboa of the 
bankrupt's property, his ſhare of the dividend may be re- 


SE CT. Iv. 
Bankrupt's Allowance. 


THOUGH a bankrupt does ſurrender and conform, yet 
he is not entitled to the allowance given to bankrupts, 


vidend ; for if the creditors ſhould conſent to give It him 
before, it would be of no ſervice, as they might take it 
from him again the next moment; for it would be liable, 
in his hands, to ſatisfy any creditor, till he is intirely 
cleared by the certificate. 

Bankrupts are not entitled to their allowance, till a 
final dividend is made, becauſe it cannot be ſeen beforc, 


whether they will be entitled to any allowance. at all ; for 
the 


Bankrupt's Allowanrce; 


the aCt of parliament dire&ts, that the neat produce of 


his eſtate ſhall be ſufficient to pay the creditors of the. 
bankrupt, who have proved their debts under the com- 


million, the ſum of ten ſhillings i in the pound, after ſuch 
a0Wance made. 

Therefore where the petitioners, by their petition, ſet 
torth, that they had paid a dividend of ten ſhillings in the 


pound, clear of all expences, under a joint commiſſion, 


and prayed their allowance, 


Lord Hargw:icke ſaid, the application was premature, 
the commitſlion having iſſued only in Zune, and this ap-. 
plication in February, and no final dividend made, before 


. which any creditor may come to prove debts, 

The bankrupt's allowance is an intereſt veſted in 
him, and conſequently ranſm bile to his repreſenta- 
tives 

Accordingly, upon a petition ſetting forth that the 


petitioner is the repreſentative of a bankrupt, whoſe eſtate "of 08. 


had paid a neat ten ſhillings in tne pound to his creditors 
under the commiſſion, and thereby became entitled to 
an allowance of five per cent. provided the five per cent. 
did not in the whole amount to above the ſum of 200 /, 
The commiſſioners directed the afſignees to pay the bank- 
rupt the ſum of 163 /. his eſtate amounting to 4,000 /, 
but before the aflignees had paid it, the bankrupt dies, 
which was the reaſon they did not think fit to pay it to 
the repreſentatives of the bankrupt, without the fanction 
of the court. 

Lord Hardwicke was of opinion, that it veſted in the 
bankrupt, and that his repreſentative was entitled. 


A joint commiſſion of bankrupt iflyed againſt the 


petitioner and Tilman Henkell. "The joint debts amount- 


ed to 22,7901. 13s. 64, The joint effects to. about 


5,000/. "The ſeparate effeRs of the petitioner amounted 
to above 30,000/, "The debts proved upon his ſeparate 
citate were 15,8941. but of that ſum 15,362/. 75, 7d. 
were in fact debts due- from the partnerſhip, but as the 

| Nm3 :- cregitars 


Ex parte Calcot, 
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Ch, XI, ſ, 4+ y 


Ex parte Stiles 
and Pickart, 
1 Atk, 208, 


I AtK, 209. 


a Atk. $14. 
Ex parte Trap. 


E: parte Bate. 
June 23d. 4785» 
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Bankrupt's Allowance, 


creditors were joint and ſeveral, they thought proper to' 
come in upon the ſeparate eſtate of the petitioner, as 


| being the moſt ſolvent eſtate, Aenkell's ſeparate effects, 


after paying his ſeparate creditors, were about 1,700 /. 
The joint credicors were paid 16s. in the pound, of 
which (ſuppoſing the joint effets to be divided into 
moieties) the petitioner had. contributed in the proportion 
of 125. 64. and Henkell of 3s. 6d, 

Under theſe circumſtances Bate petitioned, that the 


 afſignees might pay him his allowance of 101. per cent, 


not exceeding 30o/l. in reſpect of the ſeparate eſtate, ac- 
cording to the ſtatute of 5 G. 2. c. Jo. and that he 
might alſo have ſuch allowance in reſpect of the joint 
eſtate as the court ſhould think fit. 

The firſt queſtion was, whether it was poſſible for the 


ſame perſon to have a double allowance, one in reſpect of 
the joint and the other of the ſeparate” effets; but the 


Lord Chancellor was clearly of opinion that could not 
be. But the principal queſtion made was, whether under 
the circumſtances of this caſe Henkel! was entitled to 


any allowance, and if ſo, whether it was to be a part of 


the 3007. to which the petitioner Bate made claim, or 


_ whether the ſtatute intended a diſtin allowance of 300/. 


to each partner, when the joint creditors received 15s. 
in the pound. 


His lordſhip declared, that the bankrupts were entitled 


to the ſum of 300/. being one allowance only of 10 /. 


per cent. in reſpect of their joint and ſeparate eſtates, 
and that the fame ought to be divided and paid to and 
between the bankrupts, according to the proportion 
which the ſurplus of each of their ſeparate eſtates, after 
payment of their reſpective ſeparate debts, and their re- 
ſpective moieties of their joint eſtates have contributed to 


the payment of their Joint debts, 


SECT. 


Hurplus to be reffored to the Bankrupt, 


S E Cc 'T. iY.. 
Surplus to be reflored to the Bankrupt. 


IF the bankrupt's eſtate is more than ſufficient to pay 


twenty ſhillings in the pound, he is entitled to the ſur- 
plus; ; but all creditors by bonds, contracts, or notes car- 
rying intereſt, or where intereſt has been allowed by the 
courſe of dealing, are entitled to receive intereſt out of 


his eſtate for the principal ſum owing at the time ef the 


commiſſion, before any ſurplus ſhall be conveyed to the 
bankrupt or his repreſentative. 

Ex parte Hankey.” 
frmed upon re-hearing. 

Where the debts have been fully paid, and there is an 
overplus conſiſting of real and perſonal eſtate, the perſonal 
eſtate is firſt to be applied to payment of intereſt on debts 
carrying intereſt, and if that is deficient, the real eſtate muſt 
come in aid. But where there is real and perſonal eſtate 
more than ſufficient to pay the debts with intereſt, and 
the bankrupt is dead, the ſurplus real eſtate muſt be con- 


veyed to his heir, and the perſonal eſtate be divided amongft 
his next of kin. 


\ 1 Atk. vo, 


3 Bro. 504. Ex parte Champion. 2 Bro. 433. Theſe caſes were cone 
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_ Ch. XT. ſ. 5, 
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2 Atk. 145. 154+ 
I Ver. 2083. 
2 Cha, Ca. 192, 
Freeman, 270. 
Se). Ca. Cha. 46, 
T1 Atk. 135. 
1 Atk. 244, 
Ex parte 
Puleſton, 
2 P.W. 5451, 

3 Atk. 146. 


Ex parte 
Barrow. 

3 Vez. Jun, 
Quant: »ck vs 
England. 

2 Black, 702. 
Burnaby's caſe, 
3 Stra. 653. 
Goddard v. 

V anderheyden. 
9g Wilſ. 271. 


Ex parte T horpe, 


Vez. Jun. 394- 


2 Atk. 102, 
Ex parte 
| Gulſton. 
1 Atk, 193+ 
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CHAP. XII. 


Df. the Superſedeas. 


5 G. 2. c. 30. [. 24. 


— — 


HE fuperſedeas is a writ iſſuing under the Great 
Seal, to ſuperſede the commiſſion, and this writ 

may be iſſued at the diſcretion of the Lord Chancellor, 
when the creditors of the bankrupt who have proved, 
agree to ſuperſede the commiſſion z or becauſe the party 
appears not to have been a trader, or was an infant, or 


| had not committed an act of bankruptcy, or that the 


commiſſion was not opened till ſix months after it iflued, 


or that he has paid all his creditors, 


So if the petitioning creditor was an infant, or had not 
a legal debt to the amount ſpecified in the {tatute, or if 


| his "Jebt accrued ſubſequent to an act of bankruptcy 


aſcertained by a trial at law, or if the commiſſion iſſued 

upon a debt barred by the Ratute of limitations, or if the 
petitioning creditor had the debtor in execution at the 
time of iſſuing the commiſſon, or if the commiſſion was 
fraudulently iſſued, in which latter caſe the court will 
puniſh the parties concerned by commitment, and by 
making them pay the coſts. 

But upon an application to the Lord Chancellor, on 
the part of tne bankrupt, to ſuperſede the commiſfion 
upon a legal objection to it, if the caſe appear unfavour- 
able, as if a great length of time has intervened between 


the iſſuing the commiſion and the application, the Chan- 
cellor will not grant an iſſue ro try the bankruptcy, but 


leave the party to bring his action, However, if cre- 
 ditors 


Df the Superſedeas, $37 


ditors apply to have the commiſſion ſuperſeded, it ſhould —Ch. XIL. 
ſeem the Chanceltor would then order the bankruptcy to kde 
be tried in an iſſue, becauſe they can have no action at 
law, in which the validity of the commiſſion can be con- 
teſted, as the bankrupt's certificate is a concluſive bar 
againſt them, that of itſclf being eyidence of the com- 
miſſion, &c, 
"Though the uſual courſe 1s for the Lord Chanccllor to 
Richardſon y, 
order a feigned iſſue to try the bankruptcy at law; yet Bradſhaw. 
if the commiſlion appears plainly to have been taken out x At 125. 25% 
: ; Ex parte Gayteg, 
fraudulently and vexatiouſly, the Court will at once ſu- « Atk. 144. 
perſede it, and order the petitioning creditor's bond to $mith v. 
be aſſigned, which aſſignment will be concluſive evidence wet newegy "ol 


+ Term. Rep, 
at law of frayd or malice, to ſuſtain the ation on the 300. | 


bond. 

But where a commiſlion is ; ſuperſeded merely becauſe Ex parte 
there is a defect in form, as to the petitioning creditar's 4 _— 
debt, and no doubt as to the at of bankruptcy, the colts ; 
_ of the ſuperſedeas {hall be allowed only ; but it would | 
be otherwiſe, if the att of bankruptcy was nat fully 
proveg, P 
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CHAP. 


Ch. X111. 


Weſt V. Skipps 
1 Vez. 242. 


Fox v. Hanbury. 
 Cowpe 44%. 


Smith v, De 
Sylva. 
Cowp. 471. 


acky v. Butler. 
| ory Ray. 871- 


3 Salk. 61. 
Bachurſt Vs 
Clincard. 

1 Shower 173+ 
L. Craven v. 
Widdows. 


a Ch. Ca. 139. 


Eddie v. 
Davidſon. 
Doug]. 627. 
12 Mod. 446: 


Heydon v. 
Heydon. 
1 Salk. 392. 


CHAP. [XII 


Of Partners. 


ARTNERS themſelves are joint tenants in the ſtock 
and all their effects, and they are ſo not only of that 
particular ſtock in being at the time of entering into the 
partnerſhip, but they continue joint tenants throughout, 
whatever changes may take place in the courſe of trade, 
for if it were otherwiſe, it would be oy Aran to carry 
on the trade. _ | 
And being ſeifed per my et per. yout, when an account 
is to be taken, cach 1s entitled to be allowed againſt the 
other any thing he has advanced or brought in as a part- 
nerſhip tranſaction, and to charge the other in account 
with what that other has not brought in, or has taken 
out more than he ought ; and nothing is to be conſidercd 
as his ſhare, but his proportion of the reſidue upon ba- 
lance of the accounts, | 
'Thus, where there were .two joint partners in trade, 
and judgment was entered againit one of them, and upon 
a fiert facias, all the goods being undivided were ſeizcd 
in Cxccution, and upon application to the King's Bench 
by him againit whom the judyment was not, the court 
held that the ſhcriff could not (ell more than a moicty, 


for the property of the other moicty was not affected by 


the juJyment nor by the execution. 
do where Coleman and Haydon were co-partners, and 
a judgement againſt Coleman; and all the goods both of 
Coleman and Hardon were. taken in Cexccution, It was 
held 


Of Partners. 
held by Holt, Chief Juſtice, and the court, that the 


ſheriff muſt ſeize all, becauſe the moieties are undivided, 
for if he ſeize but a moiety, and fell that, the other will 


have a right to a moiety of that meiety, but he mult ſeize. 


the whole, and ſe]] a moiety thereof, undivided, and the 
vendee will be tenant in common with the other partner. 
Upon the ſame principle where R:chardſons ſenior and 
Junior, and one Fonſon were partners together in trade, 
and Fonſon embezzled and waſted the joint ftock, and 


contraCting private debts became a bankrupt. The ecatt. 
ſeemed to think, that out of the produce of the goods, 


the debts owing by the joint trade ought to be paid in the 
firſt place, and that out of Fonſon's ſhare, ſatisfaction 
muſt be made for what Fonſon had waſted or embezzled, 
and that the affignees could be in no better caſe than the 
bankrupt himſelf, and were entitled only to what his third 
part would amount unto, clear after debts paid, and deduc- 
tions for his embezzlement. 

And this rule has been ſince confirmed by a decree of 
Lord Talbot's. 

A bill was brought ſetting forth that Gife Neautme 
Gromvegan, and Prevoſt became partners. 'Fhat Prevo/t 
was intruſted with the goods in the ſhop and warehouſe, 
but became profuſe, and embezzled the co-partnerihip 
ſtock, and applied the ſame to his own uſe, and ſuffered 
the partnerſhip debts to be unpaid, and having contracted 
private debts on his own account, became a bankrupt, and 
a ſeparate commiſſion was taken out againit him. 

A queſtion was raiſed, whether Prevo/?'s ſhare of the 


partnerſhip ſtock ought not to be applied, in the firſt 


place, to pay what he was indebted to the partnerſhip. 
Lord Talbot ordered an account of what Prev:/# had 
embezzled of the co-partnerſhip eltate, and that the part- 
nerſhip debts ſhould, in the firſt place, be paid to the 
Joint creditors in proportion to their debts, and as far as 
the co-partnerſhip eſtate will extend; and that if any of 
the partnerſhip eſtate remains, after the joint debts are 
paid, 
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- :hardfon y, 
G »0dwin. 
2 Vern. 293, 
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Ch, XIII. 


1 Vczey 242. 


Hague v, 
Rollefton. 

& Burr. 2176, 
Cowp. 471» 
Covp. 448. 


12 Mod, 446, 
447» 


Of Partners. 


paid, then the fame to be divided, and the partnerfhip ta 
be paid out of Preve/?'s ſhare what he had embezzled. 
Therefore it one partner dics, though the debts and 
eftects ſurvive, yt the ſurvivor is confidered in equity 
barely as a truſtee for the repreſentatives of the deccaſed, 
upon which footing the accounts mult be taken, and 


.nothing conſidered as the ſhare of the ſurvivor till after- 


wards, becauſe of the continuance of the property in the 
itock to the repreſentative of the deceaſed partner, w} 
has a ſpecific lien thercon, although the ſurvivor aftcr= 
wards dies or becomes bankrupt. And if the partacrihin 
is difiolved. by conſent, that does not determine the legal 
intereſt, which continues as before, fo that the property 


of the ſtock of the partner going out, 1s not deveſted 


thereby, but he remains equally entitled as joint-tenant 


with the other; and in a bill for an account, the Rock 
would be fubjeaed for his ſatisfaction. And as between 
one partner and the ſeparate creditors of the other, they 
cannot affect the flock any further, than that partne: 
could, whole creditors they arc. 

An act of bankruptcy by one partner, if followed by 
commiſſion, 1s a dillolution of the partnerſhip, by irene 
of the relation in the {tatutes, which avoids all the acts of 
a bankrupt from the day of the bankruptcy; and from 
the neceflity of the thing, all his property being vetted it 
the aſſignees, who cannot caxry.on a trade. But after a 
diſlolution of Parner lp by agrcement, by an execution, 
or by a bankruptcy, the partner out of poſleſſion of th: 
partnerſhip cftects, has the ſame lien on any new goods 
brought in, which: he had upon the old, One partner 
has not, after a difiolution, a right to change the pct- 
ſcfiion, or to make an actual divifion of the ſpecific ct= 
fecis; for one partner may be a creditor of the part- 
nerſhip, to ten times the yalue of all the effefts, The 


_ other partner, in that caſe, can only have a right to an 


2ccount of the partnerinip, and to the balance due to 
Þ10, 1f any, on that account; and no perſon deriving 
—— 


Df Partners, 
under the partner, can be in a better condition than him- 
felf, His executor ſtands in the very ſame light. So the 
aſlignees, under a commiſſion of bankrupt, againſt one 
partner, muſt be in the ſame ſtate. They can only be 
tenants in common, of an undivided moiety, ſubject to 
all the rights of the other partner. 

Theretore, upon a queſtion, whether z2ffignees under a 
joint commiſſion againſt ewo partners taken out after 
the bankruptcy of both, could maintain an aCtion of tro- 
ver, againft a perſon in poſſeſſion of goods under a ſale, 
or conſignment, bona fide, for a valuable conſideration, 
and without any mixture of fraud, from one of the part- 
ners, wito had not thzn committed any act of bankruptcy 
himfell, but after an act of bankruptcy committed by the 
other partner, "The court held, the action could not be 
maintained, becauſe the act of the partner, who, at tae 
time of the conſignment, had not committed any act of 
bankruptcy, bound both, and alſo becauſe, ſuppoling the 


conſignment avoided, by the a&t of bankruptcy of the 
other party, then it is an action of trover, by one tenant 


in common, againſt another, which cannot be. 4 
| One of three partners in a ſhip and cargo, the coſt 
and out-fit of which was, 4,568 /. pays only 410 /. in 


part of his third ſhare, and gives his note for the re- 


mainder ; but, before they become due, is declared a 
bankrupt. 
diſcharging 'the note, ſtand in his place for any ſhare of 
the profits, But the aſiignecs ate entitled to a full third, 


both of the profits of the adventure, and the value of 


the ſhip. 

If a partner is a creditor upon the partnerſhip fund, 
he can have no fatisfa&tion, but out of the ſurplus which 
| ſhall remain after the joint creditors are paid, for the joint 
creditors rely upon the oſtenſible ſtate of the fund, and 
give credit to it accordingly, But Lord Hardwicke 
ſaid, that where there are joint and ſeparate creditors, if 
one ang lends a ſum of money to the partncrſhip, the 
; __ creditors 


The other partners cannot, by voluntarily 
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creditors of his ſeparate eſtate have a right to this in the 
firſt place, 

'The caſe, as it appears from the order, was as follows; 
Tames Hunter and Loth Speckt were partners, Speckt 
never brought in any money for the uſe or on account 
of the trade, but the whole was furniſhed by James 


Hunter. By agreement, Spzckt was to have one third 


of the clcar profits of the partnerſhip. Fames Hunter 
having occaſion for 3,000 /. for the uſe of the partnet- 


| ſhip, and having in his poſleflion for fate cuitody only, 


25 S$o:th Sea Company bonds, the property of the peti- 
tioner Henry Lanoy Hunter, for 1001. each, principal 
money, and upon which intereſt was due from the 29th 


September, 1735; and alfo eight bonds of the Zaft [ndia 


Company, the property likewiſe of the petitioner Henry 
Lanoy Hunter, for 100 1. cach, principal money, with 


_ an arrear of interelt, he, without the conſent or know- 


I.dge of the petitioner, Henry Lanoy Hunter, in Ne- 


_ wenther, 1735, borrowed in his own name, of the Bank 
of England, upon the ſaid South Sea and Eaſft India 


bond:, 3,000 /. and depoſited the bonds with the Bank 
as a collateral ſecurity. Fames Hunter lent the 3,000 |, 
in his own name to the partnerihip at intereſt, and it 
was accoidingly carried to his credit in the partnerſhip 
books. Fienry Lanoy Hunter, upon diſcovering that the 
bonds had been pledged in the manner ſtated, took 
Fames Hunter's bond, conditioned for his redeeming all 
the bonds, and delivering tne fame, with all intereſt due 
thereon, to the petitioner, at a day fixed. Fames Funter 
did not deliver any of the bonds at the time fixed, but 


afterwards he delivered the eight Zaff [ndia bonds, and 


alſo paid ſome ſums of money on account of the intereſt. 
of the South Sea and Laſt India bonds, tor which he 
had TIVCN Feceipts , 

Loth Speckt Hu and approved of Fames Hunter's 
borrowing the 3,000 /. of the Bank upon the ſecurity of 
Henry Lanoy Henter's bonds, and of Fames Hunter's 

lending 


Of Þ artners. 


lending the money to the partnerſhip, and of the peti- 
tioner's receiving intereſt on the principal monies due 
on the bonds out of the partnerſhip money, fome of 
which intercſt was paid by the hands of Loth Speckt. 
Henry Lanoy Hunter alſo lent to Fames Hunter at 


three ſeveral times 1,500/. at intereſt, for which he gave 


three promiſſory notes under his hand to pay the ſame 
with intereſt at 4 per cent.; James Hunter lent the faid 
' 1,500]. in his own name to the partnerſhip, at the ſame 
intereſt, The petitioner Henry Lanoy Hunter had re- 
ceived ſome money on account of the intereit of 1,500 /. 
which was paid him out of the partnerſhip money. Loth 
Speckt knew of and agreed to Fames Huntcr's borrow- 
ing of the petitioner the 1,500 /. and his lending the 
ſame to the partneritip in his own name, and of Fames 
Hunter's pzying intereſt out of the partnerthip moneys 
ſome of which interett was paid by Speckt. 
Henry Lanoy Hunter had applied to the commiſfioners 
to be admitted to prove as a joint creditor, which was 
refuſed, and he now petitioned to be admitted as a cre- 


_ Citor againſt the jout eſtate, or if not, that he might be 


admitted to prove againit Fames Hunter's ſeparate 


'eſtate. The other petitioners were ſeparate creditors of | 


James Hunter, applying to be admitted to prove under 
the joint commithon, 2gainſt his ſeparate eſtate, and for 
keeping diftinct accounts 

This caſe was much debated ; and Lad Hardwicke 
by his order declared, that the debt or demand which the 
laid Fames Hunter had at the time of iiluing the com- 
mifton upon the partnerſhip eſtate, for monies lent by 


him to the uſe of the partnerſhip, mentioned in the affi- 


davit of Zoth Speckt, or ſo much. thereof as might appear 
to be due, ought to be capſtdered as part of the ſeparate 
eitects of the faid Fames Hunter, and that a dividend 
ought to be allowed for the fame out of the partnerſhip 
eſtate, in proportion with the other debts due from the 
tad partneria'p eſtate ; and that the feparate crevitors of 


”» Fame 
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Ex parte Burrell, 


22d Jan. 1733. 
Ex parte Parker 
7th Aug. 1750, 
Ex parte Pine 
2d of Auguit 
1783, and ſe. 
veral otheis. 
Theſe were pe- 
titions to be a- 
mitr2d to prove 
and diſm.tled. 
When a petition 
is diſmitied the 
order 1s not 


Of Partucrs, 


Fames Hunter were entitled to have ſo much as the 
dividend arifing in reſpect thereof ſhall amount to, toge« 
ther with the other ſeparate eſtate and effects of the faid 
Fames Hunter, applicd in the firſt place towards ſatisfac= 
tion of their ſeparate debts. And he referred it to the 
commiſſioners to take an account of what was due from 
the partnerſhip for principal and intereſt on the ſaid 


ſeveral ſums of money lent as aforeſaid, and directed the 


commiſſioners to take an account of the ſeparate eſtate 


and effets of James Hunter, including the dividends 


allotted on the before mentioned debt or demand come 
to the hands of the aflignecs, and allo to take an account 
of what was due from James Hunter to the petitioner 
Henry Lancy Hunter, and that he ſhould be admitted 
a creditor againit Zames Hunter's ſeparate eſtate, for 
what ſhould appear to be due, and that the ſeparate 
creditors of James Hunter ſhould be at liberty to prove 


their debts againſt his ſeparate eſtate, and that the ſepa- 


Tate eſtate ſhould bear a proportionable part of the 
expences of ſuing forth and executing the commuthon, to 


be apportioned by the commiſſioners. 
But this, has ſince been determined contrary, as where 
there was a joint commiſſion again{t two partners, and a 
ſeparate one agaiult one of them, "The petitioners aſfignces 
under the ſeparate commiſſion, petitioned to be admitted 
creditors under the joint commiſſion, for a ſum of money 
brought by their bankrupt into the partnerſhip beyond his 
ſhare, and as being therefore a creditor on the partnerſhip 
for taat ſum. But refuſed, on the principle that he can- 


not be a creditor on the partnerſhip in competition with Þ} 


the joint Creditors. 


entered in the ſectetary's book, and I hive not been able to obtain a note of any of the 
caſes, except ex parte Burrell here ated, 


So where one partner has taken more than his ſhare 
out of the joint fund, the joint creditors, as the rule _ 
ſeems to be now fſcttled, cannot be admitted to prove 
againſt the ſeparate eſtate of the partner who drew out 

8 | the 


Hf Partners. 


the money, until his ſeparate creditors are ſatisfied, unleſs 
it can be ſhewn that the partner ated fraudulently, with 
2 view to benefit his ſeparate creditors at the expence of 
the joint creditors. There is indeed a cafe decided 
otherwiſe by Lord Talbot, which did not proceed upon 
| the ground of fraud, but generally upon one of the 
partners having taken | out more than his ſhare of the 
joint ſtock. 

The facts were, that the bankrupts, Lavington and 
Paul, entered into a co-partnerſhip by indeatures, dated 
the 24th of Jay, 1725, which continued till December, 
1727, when- they executed new indentures of co-part- 
_ nerſhip, dated the 21ſt of the ſame month, and continued 
_ therein till the 5th of September, 1733, when they failed 
and became bankrupts, The bankrupts, from the time 


of the firſt partnerſhip deed, home to their failure, had 


ſeverally conſtant recourſe to the caſh belonging to the 
joint ſtock, and Lavington had taken thereout for his 
own uſe, at ſeveral times during the partnerſhip, 
3,271, 18s. 814. the intereſt whereof had been com- 
puted to amount to ©29 1, 8s. 22d. Paul had taken out 
of the ſaid joint ſtock for his own uſe, at ſeveral times 
within the ſame time, 2,2967. 5s. 744. the intereſt 
whereof had been computed to amount to 388 /. 13 s. 6 d. 
_ and at the ſame time'the bankrupts had paid intereſt for 
more money, which they borrowed for carrying on their 
trade, than the ſums detained and taken out by & them re- 
ipeCtively amounted to. 

The bankrupts were indebted, by means of their joint 
trade, ſeveral thouſand pounds more than they were able 
to pay, The ſums taken out, or near the whole thereof, 
were afterwards entered into their partnerſhip books, to 


which each of them had free reſort, but there was no 


conſent in writing by either of them to take out either of 
the ſums, for each of them took what he thought proper, 
without diſtinguiſhing whether any part was ſo taken out 
as. his weekly allowange, according to agreement, and 
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Dk Partners, 


without aſking the conſent of his partner, but each waz, 
by the ſaid books, made privy to the ſums drawn our, 


The petition prayed that the joint creditors might be 
admitted creditors on the ſeparate eſtates reſpectively, for 


fuch ſum or ſums cf money, in reipect of their aboye 
demands, as ſhould ſeem proper. | | 

The order recites, that it appearing by the ſaid inden- 
tures of co-partnerihip, that Zavington was entitled to 


two-thirds of the faid joint fock, and Paul but to one- 
third thereof, and 1t alſo appearing by the ſaid ſtate of 


facts, that the faid Pau! did take out of the caſh and ſtock 


- þclonging to the ſaid partnerſhip, conſiderably more in 


pioportion than was taken thereout by Lavington, it was 
thought that Paul! ought to be conftdered as debtor to 


the eſtate in partnerſhip between Lavington and himſelf, 


for ſo much as he took out of the joint ſtock more than 
was taken out in proportion by Lavington, regard being 
h2d to their reſpective intereſts in the ſaid partnerſhip 
itate, and that the ſeparate eſtate of Paul ought to be con- 
{iidercd as indebted to the joint eſtate of Lavington and _ 
Paul tor the ſame, and the intereſt thereof. And it was 
referred to the Matter to eſtimate and compute how | 
much the groſs ſum, in the ſaid ſtate of facts men- 
tioned to be taken out of the ſtock in partnerſhip by 
Paul, regard being had to his ſhare and intereſt in the 
ſaid partnerſhip, exceeded in proportion the groſs ſum 
thereby certified to be taken out of the ſaid partnerfhip 
Rock by Lavingtim, regard being had to his ſhare and 


-;ntereſt in the ſaid joint ſtock; and for what the faid 


Maſter ſthould find to be the exceſs ſo taken: out by 
Paul, 2nd for ſuch proportion of the intereſt in tbe ſaid 
Rate of facts mentioned and computed to have incurred 


_ upon the whole ſum thereby ſtated to be taken out of 


the ſaid joint ſtock by Paul, as ſuch exceſs bears to 
the whole ſum fo {tated to be taken out by Paul (which 


intereſt was alſo to be aſcertained by the ſaid Maſter) 


the atlignees, under the ſaid joint commiſſion awarded 


agninſt 


Of Partners, 


againlt Lavington-and Paul, were to be admitted credi- 
_ tors under the ſaid ſeparate commiſſion awarded againſt 
Paul, and to be paid a dividend or dividends in reſpe&t 
thereof out of his ſeparate eſtate, remaining in the hands 
of the aſſignees under ſuch ſeparate commiſſion, in equal 
proportions with the other ſeparate creditors of the ſaid 
Richard Paul. 

But in a ſubſequent caſe before Lord Thurlow, he very 
much conſidered the queſtion, and finally determined that 
the afſignees on behalf of the joint eſtate, could not 
prove againſt the ſeparate eſtate, unleſs the partner. had 
taken the joint property with a noent intent to aug= 
ment his ſeparate eſtate, 
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Ex parte Grill, ia 


re Mayne and 
Graham, 4th | 
Auguſt, 1790s 
Joint aſhgnees 
not permitted to 
prove againit 
the ſeparate 
eſtate, the ba- 
lance of a long 


account due from a partner to the partnerſhip, 


Therefore where Fenda!! was a dormant partner with 
Lodge, and Lodge took out money from the partnerſhip to 
a conſiderable amount, without the knowledge of Fendall, 
who did not intermeddle in the partnerſhip buſineſs, Lord 
Thurlow, after taking time to conſider, thought he could 
not permit the aſhgnees under a joint commiſhon, #0 
prove againſt the ſeparate eſtate of Lodge, without de- 
ciding upon a principle that muſt apply to all caſes, and 
conttantly occation the taking an account between the 
partners and the partnerſhip in every joint bankruptcy. 
He ſaid, that if the affidavits had gone the length of 
connecting the bankruptcy with the inſtitution of the 
partnerſhip trade, and that Lodge, with a view of ſwind- 
ling Fendall out of his property, had got him into the 
trade, and then taken the effes of the partnerſhip into 
his own hands, with a view to his ſeparate creditors, it 
might have been different. "The petition on the part of 
the Joint creditors, to prove againſt the ſeparate eſtate, 
was diſmiſſed. 

In the caſe of Fordyce, who had taken property from 
the partnerſhip fund, and applied the ſame to his own uſe 
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without the knowledge of the other partners, the aſignees 


on behalf of the joint credttors were allowed to prove 


againſt-the ſeparate eſtate. 

On the 1oth day of 7une, 1772, a ſeparate commiſ. 
ſion of bankrupt was awarded and-ifſued againſt Alex. 
ander Fordyce, and on the 18th day of the fame Frne, a 


joint commiſſion of bankrupt was awarded and ifſued 


againſt Henry Neale, William Fames, Alexander Fordyce, 
and Richard Down, as co-partners and bankers ; Nea!, 
James, Fordyce, and Down, carried on the : buſineſs of 
bankers in co-partnerſhip together for ſome time before 


their failure, and in the courſe of. their buſineſs they di(- 


counted from time to time bills and notes to a very large 
amount, which thereby became the joint property FF 
the co-partners ; and after the ſettlement of the Jait part- 
nerſhip account at Chr:i/tmas, 1971, Fordyce took out of 
the ſaid houſe and ſhop ſundry of the aforeſaid notes and 
bills, belonging to the co-partnerſhip, and applied and dit- 
poſed thereof to his own ſeparate ufe z an account was 
made out thereof, and after making all allowances to F:r- 
ace for bills of his own, for caſh paid by him, and for his 
ſhare of the capital ſtock, the balance of the bills and notes 
ſo taken away by, and appited to his own uſe, was agreed 
and admitted to be the ſum of 55,504 /. 17 5s. 11 4. for 
which the petitioners therefore ſubmitted that they were 
entitled to prove, and be admitted creditors under the - 
ſeparate commiſtion againit Fordyce, for the benefit of 
themſelves and the other creditors of the partnerſhip. 


"The petition further ſtated, that over and beſides the 


above fura of 55,5047. 175. Iid, ſundry debts had been 
proved under the faid joint commiſſion, upon divers bil!s 
and notcs, which Fordyzce diſcounted or pledged with 
ſeveral perſons for money borrowed by him for his own 
ſeparate uſe, without being ever brought to the co-part- 
nerſhip account, but Fordyce, having indorſed or figned. 
tae frm of the co-partnerſhip to ſuch bills and notes, he 

thereby 


Df Partners, 

thereby made the: ſame liable thereto, though the other 
co-partners had no benefit therefrom or intereſt therein. 
That a dividend of four ſhillings in the pound upon the 
ſum of 7,030 /. 4s. of the debts ſo proved under the 
faid joint commition had been paid, The petition alfo 


lated, that Fordyce was a guarantee to James, one of 
the bankrupts, to indemnify him againſt three-eighths of 


any loſs which might be ſuſt:ined by the tranfaftions - 


between the partnerſhip and Meflrs. Bindley and Co. 
which loſs could not then be afcertained, but ſuch three- 
eighths was computed to amount to the ſum of 6,782 /.; 
other claims were made upon the petitioners, as afſignees 


of the faid joint eſtate, upon various accounts, arifing 
from the ſeparate tranſactions of Fordyce, to the amount 
of 36,000 /. and upwards, which were not then ſettled 


| and liquidated ; no dividend had then been made of the 


ſeparate eſtate of Fordyce, the petitioners contended that 


they were entitled to be admitted creditors under the 
ſeparate eſtate, for any dividends they had paid or ſhould 
pay on account of the ſeveral matters laſt aforeſaid, 


And therefore the petition prayed, that the petitioners, 


as allignees of the ſaid joint eſtate, might be at h- 
| berty and admitted to prove the aforeſaid ſum of 
55,504 1. 17s. 11d. under the ſaid ſeparate eſtate of 
 Firdyce ; and alſo to claim the ſum of 50,4124. 45. in 
reſpect of the ſeveral matters laſt mentioned, and that 
when they could give due proof of the amount thereof, 
they might be alſo admitted creditors for what they ſhould 
ſo prove, and receive a dividend, ratably and in propor- 
tion with all the other nbiers of Fordyce, under the 
faid ſeparate commiſſion. 

Upon hearing the petition, it was entered that the af- 
ſignees of the eſtate and effects of Henry Neale, William 
Jams, Alexander Fordyce, and Richard Dawn, bankrupts, 
be atliberty to prove a debt of 55,504. 17 5. 11 4. under 
the ſeparate commiſſion iflued againſt the ſaid 4exander 
Fordyce ; and that they be admitted creditors of the faid 

Nan 3 bankrupt 


$49 


- Cho XU. 


Coomprmnnnd 


I LC IEEE NG It. IS EF ATA 
ee 7 gi Hb "> bt Bec eofs 16027 ety Gra. a” 
EY EEC TG Att. BORA WE et I IT 


G b .) . " 4 - » 
LAG Cane L644" : 5.17 Tp Ea bl Ri i472 IS... <<; + 2 PRE 'F "TW el : 
a . FI 1 F « tr _—_ ow 
— . * Pony =p agtr en Se em mo 


EST Cr Lndi e. 
(Pr Ao 6 a a4 S Ns + 
ho way = "Tea wil — p P 


97 "IX + 
Ui ow: 1. 
- - ys preg; > 
+ ny 


| 550 


Ch. XIII. 


Ex parte Drake. 


Cited 1 Atk, 225, 
Craven v. 
Knight. 

2 Ch. Rep. 226, 
16 Vin, Abr, 
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Df Partners, 


bankrupt for ſuch ſum, and be paid out of the ſeparate 


eſtate of the ſaid Alexander Fordyce, now remaining in, or 


- Which ſhall hereafter come to the hands of John Harman, 


William Wilſon, and $:mon Frazer, as afſignees of the faid 
ſeparate eſtate, a dividend or dividends in reſpect thereof, 
in equal proportion to what hath been already paid to the 


faid bankrupt's other creditors in reſpect of their debts; 


and as to the reſt of the prayer of the petition, the ſame 
was diſmiſſed, without prejudice to any of the parties 
ſeeking relief as to the ſaid matters by bill in equity, | 

One partner may be a creditor of another, and may, if 
he continues ſolvent, prove his debt under a ſeparate 
commiſſion. But if his debt ariſes from paying more than 
his proportion of the joint debts, it ſhould feem that his 


' right to prove mu#t depend upon his having made ſuch 


_ payments prior to the bankruptcy of his partner. 


If one partner is an executor or truſtee, and with the 
knowledge of his co-partner lends the truſt fund to the - 
trade, it b:comes a debt which may be proved againlt the 


_ Joint eſtate, but if one partner brings the truſt money into 


Ex parte Apſey, 
> 265. | 
oney borrowe 
ed by one partner 
eo pay for an ef- 
tate, hur applied 
by him to pay 
Partnerſhip. 
. debts, the lend- 
er cannot prove 
. againſt the joint 
eſtate, Ex parte 
Wheatly, 1 


Juy, 2797 


trade, without the knowledge of his co-partner, It iS a 


breach of crutt in him, yer it cannot be proved | as a joint 


debt. 
© Therefore on a petition, where it appeared that on the 
TIth of February, 1790, a commithon of bankrupt iſflued 
againſt J/illiam Tory, and the p<titioner and Edward 
Allen were choſen afignees; and in April, 1791, a joint 


commiſſion of bankrupt ilſued againſt Fames Allen and 


Edward Aller, under which Lefter and Hyde weie ap- 
pointed affignees. Edward Allen, before the lattcr com- 
miſſion, and as one of the aflignees of Tory, received 
ſeveral ſums of money, part of his eſtate, and paid ſe- 
veral ſums on the account, and at the time of the bank- | 


 ruptcy, Edward Allen was indebted to the eſtate of Tory 


4321. 175. 64. which he had paid and applied in dil- 
charge of debts due from him, and Fames Allen, and 
gtherwiſe in the joint trade, The. petitioner applied to 
. FIT | | 1  - the 


Of Partners, 


the commiſſioners to permit him to prove this fum of 
4321. 175. 64. under the joint commulion againſt the 


partnerihip, and the ſame being refuſed, prefented this pe- 
tition to tae Lord Chancellor, praying to be at liberty fo. 


to do. 

The Lord Chancellor faid, in the caſe ex parte Clnves, 
the partners had agreed to conlolidate the ſeparate debts, 
which made the difference. Here one, by abuſing his 


trult, advances the money to the partnerſhip, that will not 
raile a contract between the partnerſhip and the perſon 


whoſe money It is. And he diſnilied the petition, 

Where new partners are tak c:3 into a trade, and it is 
agreed that the ſtock of, 2nd debts due to the old firm, ſhould 
become the capital of the new partnerſhip, and that the 
new firm ſhould take upon themſelves the payment of the 
debts of the old firm, and the new*partnerſhip become 
banzrupt, the creditors of the old fir m may prove: as FO 
creditors of the new, | 

Where ſeveral perſons are partners in «trad and ſome 
of them carry on a diſtintt trade, aad in ſuch chara&er 
dal with and become creditors of the other frm, and a 
joint commiſſion iſfues, proof may be made for ſach debt, 
as if they had dealt with ſtrangers, 

| and Saliſbury, 


; Nn4 


and 1 in r&© Caldwell and Co, 
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Conn mmm 


Ante, 


Ex parte Bing- 
ham, 23d 
March, 1792, 

E x parte Clowes, 


2 Rro. 595, and 


ante, and in re 
Staples and 
Co. new firm 


hell to have aſ- 


ſumed the debts 
of the old. 
Ex parte Ring, 
24ta March, 
1795. Ex parte 
Freeman, 24th 
March 1796, 
and in r Shake- 
thatr, Stirrap, 
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Ch.XITVY.f.r. 


ont nmnmmemnnedt 
5 Geo. 2. C. 30. 
ſ. 38. 

_ Bankrupt need 
not bs party to a 
þill azainit the 
afſiznecs. 


2 E.C. A. 78. 


Huſſey v. Fide!l. 
3 Salk. 59. 
Cowp. 570. 
Same peiſons 
allignees of A, 


C H A P. XIV. 


Of Suits at Law, and in Equitp, by and 
againlt the Aſſignees. 


8X. I. Of commencing Suits, &c. by the Afſipnees, 
I. How the Aſſignees are to ſue at Law. 
II. Suits do not abate by the Bankruptcy. 
IV. Evidence required to ſupport the Commiſſion, 
V. When the Bankrupt may be a Witneſs. 
VI. Set off, and mutual Credit. 
VIE. Relation of the Att of Bankruptcy. 
VII. Crs. 


-x-:J..t.c-:T5. 1. T4. 

21 J. 1. Cc. 19. f. 14+ 

5 G.2 c. 30. 1. 28. 41> 
13 G. 2, C. 32. f. 1. 
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$ E 5B I. 
Of commencing Suits by the Aſſignees. 


HE aflignecs are not to commence any ſuit in 
equity, without the conſent of the major part in 
value of the creditors of the bankrupt, who ſhall be preſent 
at a meeting, called for that purpoſe. 


S ECT; It- 
How the Api onees are to fue at Law. 
Tar aſſignees may bring actions at law, without firlt 
calling a meeting of the creditors. 
If the affignees bring an action upon a contract made ' 


by the bankrupt before his bankruptcy, they muſt ſtate 


themlelves 1 in the declaration to be aſfignees; but where 
| the 


=, 


— © —D — IES Bs. i > + ng 
CR PRO = #354 —= E536 - _ * 
. Ws as. ——a 
= ———— bo =_ IL a - —_— 


RU Foes am i 
. —— - DDS, 
-  —_—_  —— - _ 


— ke. 
| 5 - 
p_—__— - 
Phra 


Vow the Aſſignees are to Due at Law. _ 


the contra is after the baukruptcy, the bankrupt can Ch. XIV, L. a, 


have no property of his own, and therefore they need not Gm 
in the declaration name themſclves afſignees. and of B. who 


were partners, 
- but no joint commiſſion. They cannot in one aCtion ſue for 2 debt due to A. and B, and 


alſo for deþts due to each individually. Hancock v. Hayward. 3 'Term Rep. 433+ Streatficid 
y Halliday. 3 Term Rep. 779. 


Thus where the bankrupt, ſome years after his bank- Fans v. Man. 
ruptcy, and before he had obtained a certificate, continued ©2w?* 569- 
to carry on his trade as a lighterman, in buying and ſell- 
ing lighters; and, amongſt others, ſold a lighter to the 
defendant, who paid him 30/. part of the purchaſe money 
at the time of the ſale. Afterwards the plaintiffs hearing 
of the ſale, applied to the defendant, and infiſted upon 

having the lighter delivered up to them, or the purchaſe- 
money paid ; but afterwards it was agreed that the defen- « 
dant ſhould keep the lighter, and pay the reſidue of the 
purchaſe money to them, for which this action was 
brought. At the trial, the defendant's counſel objected that 
| the action could not be maintained, becauſe the plaintiffs 
did not ſue as aſſignees, nor ſtate empcradhagh as ſuch 1 in 
the declaration. 

Lord Mansfield held, that the li ghter was the property of 
the aſſignees, and conſequently a ſale by the bankrupt, was a 
contxact as their agent by operation of Iaw, and on their 
account. Therefore it was not neceſfary that they ſhould 
ſtate themſelves to be affignees in the declaration : though 
in reſpect of the evidence in ſupport of the a&tion, it might 
be incumbent on them to prove the trading bankruptcy, 
and fo forth; in ſhort the whole of their caſe, 

Mr. Juſtice Js alſo thought, that the ſale by the 
bankrupt could be conſidered in no other light than as 
agent or ſeryant to the affignees. 

Mr. Juſtice 4hur/t ſaid, that in caſe of an aCtion at the 
ſuit of an executor, it is clear, if the ation be brought on 
a contract made by himſelf reſpecting the goods of the teſ- 
tator, he need not name himſelf executor. Therefore he 
doubted in this caſe, whether it would be neceſſary for 


the plaintifis to go into evidence of the trading bank- 
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Ch. XIV.f. 2. 


Oe and 


Cited I Vezs 
329» 


$g Lev. 197. 
Wot 95: 
3 Mod. 324. 


2 Black. $30. 


How the Afﬀignees 


For here there was an actual treaty between the plain- 
tiff and defendant, relative to the matter in litigation, and 
not merely a promiſe by implication of law. And if fo, 
the action is founded on an actual contract between the 
plaintiffs and the defendant, conſequently the plaintiffs are 
intitled to recover ſuo jure, In which idea the court con- 
curred, 

Lord Parker, Lord Raymond, and Lord Hardwicke, 
never allowed aflignees of a bankrupt to maintain indebi- 
tatus aſſumpſit (which is an attion founded on contraQ) 
for money bona fide paid by the bankrupt, after a ſecret at 
of bankruptcy, to another perſon for valuable conſideration, 
but they were obliged to bring an action of treſpaſs or 
zrover for the tort. 

Thus in afſumpfit by an adminifirator for money had 
and received, &c, and no afſumpſi ? pleaded, it appeared that 
the defendant was nurſe to the inteſtate during his ſickneſs, 
and being alone in the houſe when he died, conveyed away 
money and evcry thing pertable. "The defendant objected 
tne action would not ls; there being no colour of contract, 
but a wrongful taking or converſion, for which rover 
lay. But Parker, chief juſtice, held the ation maintain- 
able ; becauſe tnough the taking was wrongful, yet the 
plaintiff might agree afterward, and make it right; and 
the bringing this aCtion was an implied agreement ; and 
there were only two caſes wherein an action for money had 


and received, &c, could not be brought, viz. for money 


won at play, and money paid after a bankruptcy. 

But though this matter was conſidered formerly in that 
light, the practice has fince much extended this action of 
a{ſumpſit, as a very uſeful and gencral remedy. The fame 


| principle, which ſupports this aRion againſt one who re- 
_ ceives meney from the bankrupt himſelf f, will ſupport it 


azainſt another who receives it under the bankrupt, In 
bork Calcs it is the property of the aſfigne-s, And though, 
while this action was in its infancy, the court endeavoured 
to find technical arguments in upport of 1 Its as by a notion 


of 


are to Due at Law. 


of privity, &c. yet that principle is too narrow to ſupport 
theſe actions 1n general, to the extent in which they are 
admitted, 

- Therefore the afgnees i in ſuch caſes have their election, 
to bring either an action of zort or aſſumfpſit, but they can- 
not bring both, and having brought one, and proceeded to 
judgment 1 in that, it will bar the ther: 

It is in one caſe ſaid, that if a bond was made to A. in 
truſt for 3. who becomes a bankrupt, the afſignees may 
bring the aEtion in their own name, though Þ mult have 
brought it in the name of his truſtee ; but this opinion has 
been denicd to be law by Lord Hardwicke, who thought 
clearly by the manner of wording the clauſe, relating to the 
commulkoners power of aVnazent of a bankrupt's effects, 
1 Fac. 1. tiat aſlignees can only have the like remedy to 
| recover a debt as the bankrupt himſelf might have had; 
the words © as the party himſclf might have had,” in the 
concluſion of that clauſe, appearing to him to be meant of 
the bankrupt. | 

An action for money had and received will not lie at 
the ſuit. of aiſignees, to recover the value of /z4ia ſtock, 
re-transferred by 2 trader after his bankruptcy, to a 
perſon who intruited him with it for the purpoſe of 
voting. For it 15 a new ſpecies of property ariſen within 
a few years, it is not money ; perhaps an action might be 
framed ſo as to come at the juſtice of the caſc, but an ac- 
tion for money had and received will not lie in this caſe 

where no money was received, 

The affignees cannot bring an action to recover pay- 
ment of an annuity which the bankrupt, prior to an act 
of bankruptcy, had agreed ſhould be applied to ſatisfy a 
debt due from the bankrupt to the grantor of the annuity, 
as In an action of debt on a bond from the defendant to 
the bankrupt before his bankruptcy, dated the 27th Sep- 
tember, 1788, conditioned for the payment of an annuity 
of 100/, by quarterly payments, by the defendant to the 
pankrupt. The detendapt pleaded, that at the time of 
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ow the Aﬀignees 


Ch. XI. f. 2. commencing this aCtion only four quarterly payments 


a 


were due; that on the 29th of September, 1788, and be- 
tore this action was brought, and alſo before the bank- 
ruptcy, the defencant had lent 200 7. bearing intereſt, to 
the bankrupt and another on their promiflory note, pay- 
able on demand ; that the bankrupt, before his bank- 
ruptcy, aurevy, and by a writing under his hand of the 
ſame date, authorized and empowered the defendant to 
retain out of the annuity, as the fame ſhould become dus, 
the 2007. and the intereſt ; which 2007. and intereſt {till 
remain due, In arrear and unpaid, otherwitfe than by re- 
taining the ſame out of the annuity ſo due; and that the 
arrears of that annuity are ſtil] inſufficient to ſatisfy the 
fame. The plaintiits replied, the bankruptcy of Blakiſ- 
ton after the above authority given, and the a{hignment 
of his effects to the plaintifts, before either of the quar- 


terly payments of the annuity became due, 'To this 


replication there was a demurrer and joinder in de- 


_ murrex, 


Lord Kenyon, Ch. ].—The doctrine of lien and of 


ſet-off bears no relation to the queſtion now before us z 


and, indeed, I ſhould be ſorry for the plaintiffs themſelves 
if the law were with them, fince their conduCct is fo un- 
conſcientious, that if the defendant were to apply to a 
court of equity for relief, that court would not only give 
fuch relief, but would alfo decree the plaintifts to pay the. 
coſts both in law and equity, on the fame principle on 
which Sir Thomas More, when Lord Chancellor, pro- 
ceeded, when he frſt gave relief againſt the penalty of 


the bond, the obligee in that caſe having paid the ſum 


mentioned in the condition after, though not on, the day. 
This is an action brought on a bond, which was made for 


| ſecuring the payment of an annuity at certain times In 


the ycar ; and before the time of the firſt inſtalment, tne 
obligor Jent to the obligee 2c0/. in order to ſecure the 
re-payment of which he entered into this agreement 
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the payments of the annuity, from time to time, till the ch, X1V. Cf. 2. 
200 1. and intereſt ſbould be paid. But in anſwer to this Gonnnyn——ad 
it is faid, that theſe payments did not become due till 
after the bankruptcy of the obligee, and that therefore 
they cannot be retained againſt his afſignees. Now in 
juſtice and conſcience it is impoſſible to raiſe any doubt, 
neither is there any doubt in point of law, for the con- 
dition of the bond has not been broken, and conſequently 
no action can be maintained upon it. It cannot be ſaid, 
that the condition has been broken, when it appears that 
payment has been made according to the terms of it. 
For though this is not a formal plea of /olvit ad diem, 
yet it 1s equivalent toit, But it is ſaid that this cannot 
be conſidered, becauſe the afſignees had a right to thoſe 
payments which became due after the bankruptcy : but 
| they have only that property to which the bankrupt 1s | 
entitled, and they muſt take it ſubieCt to his quieys and 
here thoſe payments were anticipated. | 
Aſhhurſt, |.—The defence ſtated in the ales does not 
contradict the annuity bond; on the contrary, it is per- 
featly conſiſtent with it, and proceeds on the ſuppoktion 
of there being ſuch a bond. T he plea affirms the bond, 
and ſpecihes the mode? by which the money lent to the 
obligee was to be repaid; namely, by retaining the pay- 
ments ſecured by the annuity bond; and it was com- 
_ petent to the bankrupt to enter into ſuch an agreement 
before his bankruptcy. | 
Buller, J.—This caſe does not want the afliſtance of 
an act of parliament, or a court of equity. "There is 
indeed an old caſe which ſaid, that payment before the 
day would not diſcharge the bond. But in the firſt place, 
that caſe has been frequently over-ruled ; and if it were 
till law, it would not govern this caſe, becauſe it has 
been held that the obligor may plead it as payment at the 
day, and this would be evidence of ſuch payment. 
 Groſe, J. declared himſelf of the ſame opinion.— Judg- 
ment for the defendant, _ 
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Ch. XIV, ſ- CL 


1 Atk. 263. 
Petitioner be- 
comes bankrupt, 
aſſignces muſt 
preter a new pe- 
tition. Ex parte 
Rattray, 

23d March, 
1792+ 

Sellas v., 
Dawton. In. 
Chancery, De- 
cember 2,:1790. 
Daviſon v. 
Butler and 
others. In Ex- 


_ chequer, 28th 


April, 1793- 


Of Abatement bp the Bankruptcy. 


3» LE % 3-2 
Of Abatement by the Bankruptcy. 


Bankruptcy in the plaintiff or defendant does not abate 
a ſuit in equity, and therefore an order for diflolving an 
injunction 2: will be made abſolute, notwithſtanding 
the plaintiff 1s a bankrupt, unleſs he or his athgnecs _ 
caule. | 
Some doubt has been entertained upon this point ſince 
the time of Lord Hardwiche, but it ſeems now to be 
ſettled in conformity to his determination. 

For upon a motion to diſmiſs a bill for want of pro- _ 


ſecution; cauſe was ſhewn that the bill was filed for an 
injunction againſt the defendant's proceeding at law upon 
_ certain notes which were in the defendant's poſſeſſion, 


and drawn by one Ba#er, as the co-partner of the plain- 
tiff, after the diſlolution of the co-partnerſhip, for a ſub- 


ſequent debt of Baker's, and at a time that the defendant 


knew the partnerſhip was diffolyed ; and that the plain- 
tiff had become a bankrupt ſince the filing of the bill; 
and therefore it was inſiſted, 1ſt, that the ſuit was abſo- 
lutely abated, and that no order could be made for dif- 


miſting the bill for want of proſecution, for which the 


caſe of Sellas v. Dawſon, in Chancery, 1799, was cited, 
where Lord Thurlaw, after taking time to conſider, had 
to held. 2d, That if the bill ſhould be diſmifled, yet 
that it ought not to be with colts. For the motion it 


was infilted, that the caſe of Sellas v. Dawſon was the 


only one to be found to ſupport the poſition that the ſuit _ 
abated; and that in the Exchequer there had been two 


_ caſes where the bills, under ſimilar circumſtances, had 


been diſmifſed for want of proſecution z VIZ. Tait V. 
Carvick, 1786, and Bramball v. Crofs, in Exchequer, 
1789, 
The Lord Chief Baron ſaid, It is the clear eſtabliſhed 


. practice of the court of Exchequer not to conſider bank- 


ruptcy 


Df Abatement by the Bankruptey. 
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ruptcy as an abatement; and it is alſo the courſe to charge Ch. XIV, £. ;. 


the bankrupt with coſts according to the circumſtances 
of the caſe. The only difficulty ariſes from the caſe of 
Sellas v. Dawſon, in Chancery ; but as that does not 
appear to have been ſo fully debated on authorities, we 
think it ought not to prevail. Equity ſhould follow the 
practice of the. courts of law in this reſpect ; and the 
practice of this court ſeems to have been conformable to 
the practice of the courts of law, In reaſon, the mere 
bankruptcy of the plaintiff ought not to prevent the de- 
_ fendant from being reimburſed, it he can, for the ones 
of the ſuit, 

Thompſon, Baron, ſaid, In caſes of bankruptcy the af- 
ſignees may come in by ſupplemental bill, but not by re- 
vivor. If the aflignees think the ſuit beneficial, they 
come 1n and take advantage of it ; but if they decline fo 
to do, that is no reaſon the plaintiff ſhould loſe his coſts. 
_ In this caſe the affignees have nothing to do with the ſuit. 
'The bill is for an injunction to ſtay an action upon cer- 
tain bills; and all that the bankrupt feeks is a perſonal 
exemption from the ſuit at law. As to the validivy of 
the debt, that may be conteſted at the time of offering to 
prove under the commiſſion, "The motion for diſmitiing 
the bill with coſts was granted. 

New afſlignees under a commiffion of bankrupt upon 
the death or removal of the former, ſhall, on filing a ſup- 
plemental bill, be entitled to the benefit of the proceed- 
ings in a ſuit begun in the time of the firit affignees ; for 


they .cannot revive, becauſe there is only an artificial 


privity between the bankrupt and the affignees, and it 
would be hard, it there have becn pleadings, examina- 
tions, &c. in a former ſuit, that the new truſtees Mould 
| Not have the benefit of them by a ſupplemental bill. Tf 
the court, upon the death or diſcharge of aſlignees of 
bankrupts, ſhould fay that they all muit go for nothing, 

and that the new affignees muit begin again by original 


le 


1 Atk. $8. 


Hewit Vs 
Mantell. 
2 Will. IJ 7 Jo 


Kretchman v. 
Beyer. 

þ 4 Term, Rep. 
405 


After interlocu- 
tory judgment 
execution ſued 

' out in the name 
of the bankrupt. 
The court re- 
fuled to ſet afide 
the proceedings. 
Winch V 
Autten, 3 Term. 
Rep. 437. 


Of Abatement by the Bankruptry, 


ſuit, then all the expences and charges in the former ſui 
would be abſolutely thrown away. But in the preſent 
metnod, though the repreſentative of the former aſlignee 
is not liable for colts, yet by 2 ſupplemental bill, the 


bankrupt's eſtate is liable in all events to anſwer them, 


So at law, if the plaintiff becomes bankrupt, the ation 
does not abate, but the afſignees muſt proceed in the 
name of the bankrupt until atter judgment, either inter- 
locutory or final, 

As where the defendant in error, having recovered a 
judgment againſt the plaintiff in the court of Common 
Pleas, the plaintiff brought a writ'of error, which was 
duly iſſued, allowed, and ſerved. Afterwards the de- 
fendant in error became a bankrupt, and his affignees ſued 
out a ſcire facias quare executionem non, reciting the re- 
covery below, and the writ of error, 

Buller, J.—The ſcire facias is wrong either way. 
Firſt, as a /cire facias guare executionem non, becauſe it 
appears from the recital that a writ of error is depending; 
and, ſecondly, as a ſcire facias to compel an aſſignment 


of errors, 1t is likewife wrong, even ſuppoſing it did not 


take notice of the writ of error depending ; becauſe there 
has been a proceeding f{ince the judgment. And the rule 
is, that the aſſivnees cannot make themſelves parties to 
the record in any intermediate ſtage of the proceeding, 
but it mult be immectutely after judgment, though an 
interlocutory judgment -is ſufficient for that purpoſe: 
Here the allignees ſhould bave gone on with the writ of 
crror in the bankrupt” $ name til] judgment, Therefore 
the ſcire facias muſt be quaſhed, 


SECT. 


Evidence to ſupyort the Commiſſion, 
&ECT.-IV; 
| Evidence required ta ſupport the Commiſſion. 


In ations brought by afſignecs, it is neceſſary to prove 
the bankrupt a trader within the {tatutes, the aCt of bank- 


ruptcy, that the commiſſion was regularly granted, the 
alignment to the plaintiff, and property in the bankrupt. 

It is an eſtabliſhed rule, that aſignees mult prove. the 
petitioning creditor's debt, by the ſame evidence which 
muſt have been produced in an aCtion againft the bank- 
dt p | 


Ch. XIV. \. 4. 


Bull. N. P; I 


A creditor may 
prove the a@ of 
bankruptcy if he 
releaſes to the 
aſſignees. 
Koopes v. 


Chapman. Peakes, N.P.19. 


Therefore in an action of trover by affignees' of a aj; ,. 


bankrupt, to prove the petitioning creditor's debt, a wits 
neſs was called, who ſwore, that the bankrupt had ac- 


knowledged to him, that he owed the debt upon which 
the commiſſion had been ſucd out. On being aſked how. 


the-debt aroſe, the witneſs ſaid, by bond ; and the bond 
was then produced. The ſubſcribing witneſs was an 
attorney, who lived in Somerſet/ire. He was not called, 


nor was there any proof that he had been required to at- 


tend, or that he could not have been procured. 

Upon a queſtion in court, whether this evidence was 
ſufficient? Lord Mansfield faid, the objeftion was cap- 
tious; but it is a technical rule, that the ſubſcribing wit- 
neſs mutt be produced; and it cannot be difoenſed” with, 
unleſs it appear that his attendance could not be pro- 
cured, 

Mr, Juſtice Aſhhus/? added, T hat if the evidence of 
the ſubſcribing witneſs was to be difpenizd with, by this 
confeſiion of the bankrupt, the defendant would be de- 
prived of the benefit of crols-examining him concerning 


the time of the EXCCutionu of the bond, V/UICH might be. 


material. 

The depoſitions of the act of bankruptcy, when re- 

corded according to 5 Geo. 2, c. 39. /{ 41. are evidence 
Vor, I, Oo | in 


Dougl, 20% | 


If a deed 1s pro» 
duced or aCc- 
knowledged by 
a party to it, in 
an action againit 
ſuch party it 
w:ll not be ne= 
cefiary to pro- 
duce the fub- 
ſcribing witneſs, 
Bowles vs 
Lingworthy. 
7. Term, Rep. 


anſon v, ' 


Dougl. ; 246. v 


ha — 'Y - . o J X % : * > : Ph. - . 
Do es EC 9s INT 2s PO ns SEG. 
BREE % " -— A ” A G —_ a = " 
ing, oe nr et ent GE no 
2 — = <a AMg 0 5 hd; HR ee a 6-5 = 
_ 


- —_—_ - * 
3 - 's - 
4 4 ny be — — 2- -_ "a" 
b Los = » 9s % G& 
< oeog w - : pn. gp gg =- p: Rn 96 
- - 4 o_ - —— ons - 


axe" 


coder > == at Se. rs 


$4. * - £2 
© 


TEE 


h — . - 


. - * 
—_— — — — — 
2x OOInY 27 +229 


-* 
EE 


rn ne ERS = RS —_— 44% 
Eee teen et 


. On ICIS 2. 
ant 3, Pb z- 


SE ea 
57 - Sr. ONE En 


- — 


Ps. ul. ek 


2. abafnrt inn. ET Ac 


a 5% 2s 


” 
x 5 


y ; be. £ = y _ 
gi ae > I ——_ vv 


2D 2 WI == > 


wy wins Rf 4 9 
yan % IIS © grim 2nd ES et ay; >. 
: - . 


$62 
Ch. XIV. f. 5. 


As to enr:'Ving 
the counterpart 
of --| deed, 

Ex parte 
Robſon. . 
Ambler 1%0, 


Chapman Ve 
Gazdiners 

2 Term. Rep. 
C. P. 279» 
Croſs v. Foxy 
an} Flower Ve 
Herbert, thee 
cited. 

Field 1, Curtis. 


UhHen the Bankrupt map be a Witneſs, 


in an action at law to prove the preciſe time when the 
act of bankruptcy was committed, if ſpecifed therein; 
becauſe the witneſs cannot tell his ſtory before the com- 
miſſfioners, without ſaying when the aCt of bankruptcy 
was committed, He muſt mention that naturally and of 


courſe, and therefore 1s the more likely to ſpeak the truth, 


In many caſes, it being an act of bankruptcy, depends 
upon the time; as keeping houſe on a Sunday cannot 
make a man a bankrupt. The legiſlature confidered the 
commiſſioners as indiftcrent perſons, examining the wit- 
neſſes with impartiality, and taking care of the intereſts 
of all parties: however, it has not been determined whe- 
ther the depoſitions may be contradited, 

The author of the reports above cited, very ingeniouſly 


_ obſerves a remarkable inaccuracy in this ſeCtion of 5 Geo, 


2. c. 30. for after preſcribing the manner of entering the 
commition, depoſition, proccedings, and certificate of 
record, it iays, « That true copies, ſigned and atteſted 
« as herein after-mentioned, ſhall and may be given iu 
« evidence;” but there is not in the ſubſequent part of 
the clauſe, nor of the a&, any proviſion for atteſting or 


| figning the entries ſo made, It is only enacted, « That 


<« the Chancellor ſhall appoint a perſon, who ſhall, by 
< himſelt or his deputy, by a writing under his or their 
<« hands, enter of record ſuch commiſſions.” 


SECT. v.; 
BWhen the Bankrupt may be a Wi tneſs. 


A BANKRUPT cannot be a witneſs to prove anycfab 
to ſupport the commiſſion, ſuch as the petitioning cre- 


ditor's debt, the trading or his own act of bankruptcy; 


bur if the defendant calls him, he waives all objections to 
the competency of his evidence, and the bankrupt may be 
croſs-examined by the plaintifts to thoſe facts. 


F Strang? $2.9» Alſigazes of Gil y. Wooedmals, ruled by Lee | 1: Mich, Sittipgs, $75 


Bs!!, N. P. 43d. 


The 


When the Bankrupt map be a Witneſs, - $63 


The declaration of the bankrupt, reſpeCting his motive Ch. XIV. (. 5. 
for doing a particular act, is not evidence of an a& of Sic 6b. 


bankruptcy, unlefs the declaration iS _— concomitant Pull. N. P. 40. 


- Bateman v. 
with the facts. Ba.ley. 6 Term. 


Rep. 512, Bankrupt before ſuing out the commiſſion acknowledged he owed the petition- 


ing creditor 1col, good evidence of the petitioning creditor's debt, Dowton y. Crofs; 2 Eſp. 


N. P. 168. 
| But he may be. called againſt the affignees to explain a Oxlade y, 

doubtful act of bankruptcy. N.P. 289, TEYs 

The bankrupt cannot be evidence to ſwear property In Bull. N. P, 43s 
himſelf, or a debt due to his eſtate, without having ob- Frm = Cools. 
tained his certificate, and giving a releaſe of his ſhare in WO: 

the furplus and the dividends, for elſe he is plainly inte- 

reſted; but he may prove property in, or a debt due to 

another, 

So where a trader had been twice a bankrupt, in ati Kennet v. 
ation by the afſignees under his ſecond commiſſion, he 4 "91 Ng 
is an incompetent witneſs even with a releaſe, unleſs he Hil. 40 G. 3+ 
has paid 15 5s, in the pound, for he is not merely inte- meg ”P. 
reſted in the ſurplus and dividends on that commiſſion, 3 $. C. 
but has a further intereſt, viz. to diſcharge his future 
effes, which he does by increaſing the fund of his« 
ſecond commiſſion, as his future effects are liable in cafe 
he does not pay 15s. in the pound. 
| Upon the fame principle an uncertificated bankrupt 
cannot be a witneſs to prove uſury in a creditor, who had 
proved the debt in queſtion under the commiſſion z therefore Maſters v, 
in an aQtion for uſury in taking more than legal intereſt " + hog Rep; 
on 500/. from the 10th of Abr 1 to the 20th of Otteber, 496. 
1786, tried at Glorcefter before Heath J.—to prove the' 
uſurious contract and taking, Lightfoot, the borrower of 
the money, was called. Upon the vorr dire it appeared, 
that he had not repaid the money, that he was a bankrupr, 
and had not obtained his certificate, that the defendant 
was his aſſignee, and had proved this debt under the com= 
mitfion, whereupon the bankrupt (the witneſs) offered a 
releaſe to the athgnees of all intereſt, dividend, profit, 
lurplus, &Cc, KC- which might ariſe from the diſcharge of 
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.Ch. XIV. L. 5. 


When the Bankrupt map be a Witneſs; 


this debt, or from the increaſe of the fund by the deduc- 


tion of it, and alſo a general releafe of all claims what. 
ever to allowance and ſurplus. It was then objected by 


the defendant's counſel, firſt, that a certificate muſt be 
obtained before the bankrupt could be a witneſs, or the 
releaſe operate to make him one; and, ſecondly, that the 


\ proſpect of obtaining a certiticate by increaſing his fund, 


was an intereſt which rendered the witneſs incompetent; 
to which it was anſwered, that if a certificate had been 
obtained, the releaſe would be unneceſlary, and that the 


proſpe& of obtaining a certificate was only an influence 
which went to his credit and not to his competence : but 
the learned Judge being of opinion, that the releaſe was 


only applicable to a debt due to the bankrupt, which he 


' might releaſe, or at leaſt his ſhare or advantage in or from 


it, rejected the witneſs, giving the plaintiff*s counſel leave 
to take the opinion of the court upon that point, the 


plaintiff having been nonſuited. The court were of 


opinion, that this objection rendered the witneſs incom- 


_ petent, and that he could not be examined before he ob- 
_ tained his certificate, for notwithſtanding the defendant 


Walker v. 
Walker, cited* 
Cowp. 70s 


E::tler v. Cooke, 
Cowp, 70, 


BF itt v. Ruſſel, 
Brown 209. 


had proved his debt under the .commilſion, which he may 


do for the very purpoſe of preventing a certificate, that 


' was no objeRion to his bringing an aCtion at law, and 
. arreſting the bankrupt for the whole debr. 


It is a ſettled ruje, that a bankrupt may be a witneſs 


to diminiſh the fund, though he has not obtained his cer- 


tificate;z becauſe, in ſo doing, he ſpeaks manifeſtly againſt 
himſelt; for he mzy not only defeat his title to the bene- 
fit which the law 6 Folk him, if the fund is of a certain 
amount, but he hazards the diſpleaſure of all his other 
creditors. | 

it a bankrupt has had his certincate, and received his 
allowance, his evidence will till be admiſſible ; for he | Is 


Not bound to refund, 


SECT. 


Set off and mutnal Credit.” 


Set off and mutual Credit. | 


Tas ſtatute for ſetting off mutual. debts, has-boen des | 


termined yot to extend to aiſignees of bankrupts ; becauſe 
they cannot be conſidered as mutual debts for where 
| there are mutual debts, there muſt be mutual remedies; 
but the cafe of bankrupts is exprefsly-pravided for: by" 
5 Ges. 2. c. 30. ſ. 28. and in an action at'Jaw the defen-. 
dant may fet oft his demand againſt the plaintiff, and there 
is no occaſton to come into a court of equity for an'in- 
| junction to the ſuit at law, and for an account. | 

However it has been ſince held, that a defendant may, 
under the 2 G.'2. ſet off a debt due to him from the bank- 
rupt, for the aignees are to be confidered as the banks 
rupt. 

If Aisa debtor to a bankrupt belts his bankruptey, 
and a creditor to him, upon a _contingency*that takes place 
after the bankruptcy, he ſhall not be at liberty to ſet off 
under the clauſe relating to mutual credit. 

So in an action on a bill of exchange, the plaintiffs, the 
aſignees of the bankrupt, having proved their caſe, the 
only queſtion was, whether the defendants were entitled 
to ſet off, ariſing from an agreement made in March; 
1788, between the defendants of the one part, and the 
| bankrupt of the other, by which (after reciting that a 
loſs had been ſuſtained-by the defendants, in conſequence 


* $65. 


Ch. XIV.C. 6, 


Ryal v. Larkin. 
t Will. 155, 
Bull. N P. 177. 


Lock V. Bennet, 
2 Atk. 49» 


Ridout v. 
Prough, 
Cowp. 135. 


Ex parte 
Groome, 
1 Atk. 119. 


Hancock v, 
Eurwilsle, 

3 Term. Rep. 
43 5* 

See Fletcher vy. 
Dyche. 

2 Term.Rep. 32. 


of the purchaſe of ſome cotton by the bankrupt, as their 


broker, for reimburling wiich they made a claim on him) 


in order to put an end to all controverſy concerning it, 
it was agreed that the loſs, though excecding - 1,900, 
ſhould be fixed at that ſum, and no more; and: that in 
payment or ſatisfaction of that ſum, the bankrupt ſhould 
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Set off and ttittual Credit , 


Ch, XIV. f.6. from time to time, within the ſpace of four years, recom. 


Agreement t to 


xeta!r arrears of 


mend parcels of cotton, not exceeding 130 bags at one 
time, to the defendants for their purchaſe, and that the 
fgefendants ſhould purchaſe them, paying for them in 
Notes at three months date. And the bankrupt undertook 
that the clear profits on ſuch ſales ſhould, in the courſe 
- of four years, be ſufficient to diſcharge the 1,900/7, but 
| if the ſame ſhould not be paid within that time, then the 
bankrupt agreed, immediately after the expiration of the 
- four years, in cafe he ſhould be then living, to pay them 
the difference. And if the purchaſes ſhould occaſion a 
lofs to the defendants, the bankrupt undertook to make. 
good ſuch loſs. Lord Kenyon, before whom the cauſe was 
tried, being of opinion that the defendants were not en- 
titled to ſet off, the plaintifis obtained a verdiQt. 
'_ » And upon a motion for a new trial, Lord Ken on, 
_ Ch. J. faid, if this deed had never been entered into, the 
claim which the defendants had on the bankrupt could not 
' have been ſet off in this action, becauſe it reſted merely 
| In damages; it aroſe from the miſconduct of the bankr upt, 
and might have been ſettled in an aftion. But by this 
deed the damages are liquidated, and the parties agreed on _ 
certain things to be done in the courſe of four years, as the 
means of making a recompence to the defendants, to the 
amount of that ſum. If a certain ſum of money had 
been payable at all events by inſtalments, and one of the 
payments had become due before the bankruptcy, the 
| whole might have been proved under the commiſſion. 
| But it is clear that the bankrupt was not diſcharged by 
his bankruptcy, from the operation of this deed; for 
when he obtains his certificate, he may be enabled to per- 
form the ſtipulations contatund | in it. Then if he were 
not diſcharged | from his covenants by his certificate, this 
debt could not be proved under the commiſlion, nor can 
it be ſet off, for it had no exiſtence as a debt at the time 


annuity azzirſt of the bankruptcy. The diſtin&ion has been well fet- 


200d. A- 1 « Arnaud. 3 Terms Rep. 599- $0 to retain debt for goed: ſole as ned 
tled 


Det | off and mutual Credit, 


tled in a variety of caſes, as in thoſe of ex parte Groome 
and ex parte Wincheſter, that if the demand be payable at 
all events, though at a future day, it may be proved 
under the commiſſion ; but where it depends on a con- 
tingency, whether it will be paid or not, it cannot be 
proved unleſs it be ſecured by a penalty which is forfeited 
at law, in which caſe the court will take hold of the legal 
right to give the party a remedy under the commiſfion. 
But in this caſe there was no legal demand at the time of 
the bankruptcy.—And the rule was diſcharged. 

| A note endorſed to a debtor of the bankrupt*s after the 
bankru ptcy, cannot be ſet off Kya a demand Oy the 
aſſignees. 


Thus one Scott, who was poſſeſſed of a note at the time. 


of the bankruptcy, applied to Chambers, who he knew 
owed more money to the bankrupt's eſtate, defiring him 
to take the note, and claim a credit for it, in ſettling with 
the affignees. Chambers ſcrupled it, and the bankrupt 
would not conſent; at laſt Chambers ventured upon 
Scott's endorſement (who he ſaid was a good man) to pay 
the 127 /. and upon a notice to ſet off produced the note, 


Lee Chief Juſtice, confidering it might be dangerous to 


inquire into the preciſe time of endorſing negotiable notes, 
directed the jury to allow it, which, with much difficulty, 
and merely in deference to his opinion, they did. But 
upon a motion for a new trial the verdict was ſet aſide, 
with the concurrence of the Chief Juſtice. 
Hale was holder of a bill for 2001, accepted by the 
bankrupt, which he endorſed away. The bankrupt, at 


the time of his bankruptcy, held a bill accepted by Hale 


for 90/7. After the bankruptcy Hale took up. the bill ac- 
cepted by the bankrupt, and which he had endorſed, and 
he now claimed to ſet off the go /. and prove for the re- 
'fidue. Lord Chancellor held that he might prove the 


'280/, but could not ſct off the amount of his own 
WOTaeSe 


' O04 Wherg 


* Lockhart, 
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Ex parte Hale, 
4th Feb. 1797» 
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Ch. XIV. f. 6. 


W. 326. 
Billon v. Hyde. 
1 Atk, 126. 

1 Atk.' 237. 

1 Vezey 375- 


| Laneſborough 
v. Jones, 

3 P. W. 325. 
Ex parte 
Edwards. 

1. Atk, 100. 


Bill of exchange 
accepted by A, 
is in th? hands 
of B. B. buys 
goods of A. 
'This is mutual 
Þ credit. -, 
Hankey v. 
Smith. 

3 Term. Rep- 
: SOT? 
Surtving part- 


ner may ſet off 


'Aa joint debt. 
Slipver v. 
Stediton 

* Ex parte 
Preicot 

1 Aik. 231, 


owes faid 


5 Term Rep, 493- 


Set off any mutual Eredit. 


Where there is a plain mutual credit, one party ſhall, 
ſet off againſt the other, and the ſtatute is not to be con- 
ſtrued of dealings in trade only, or in caſe of mutual 
running accounts, but in all caſes of mutual credit the. 


| balance only ſhall be paid. 


Therefore where Samuel Fones beret.» 1,500. of 
Coggs on mortgage, and Coggs owed about 1,400]. to 
Fones upon notes, Jones was allowed to ſt off his. de- 


mand upon the notes againſt the mortgage. 


| But if A. and B. are joint traders, and F. 8. is in- ! 
debted to 4. and B. on their joint account 100 1, and 4, 
Þ S, 100. on his ſeparate account, and 4, 
and B. become bankrupt ; 7. S. cannot deduct ſo much 
as 4's proportion of the 100 /, comes ta out of the joint 
debt ; becauſe the co-partnerſhip debts of A. and B. are | 
to be firſt paid before any ſeparate debts; but if there be 
a ſurplus beyond what will pay the partnerſhip debts, then 
out of A's ſhare of the Ay + by may deduct the 
ſeparate debt of A. 
Ex parte Quit In, 3 Vez. jun. ut 

. If a bon. is given from a bankrupt to A. payable at 2 
future day. and a debt owing from 4. on ſimple contract 
to the bankrupt for a leſs Gan. the account between A, 
and the bankrupt ſhall be firſt ſtated, and one debt ſet 


Ly againſt the other, and £. ſhall be entitled to a proportion- 
_ able dividend of ſuch bankrupt” s eſtate pro rata with the 


wage day. 


other creditors, « diſcounting the bond payable at a future 
<« tine, after the rate of 5 /. per cent. for what he ſhall fo 
« receive, to be computed from the a&tual payment 
« thereof, to the time ſuch debt ſhould or would have be- 
©« come payable j in and by ſuch bond.” Theſe are the 
words at ' the 'concluſion of. the clauſe in the ſtatute 7 
Geo, 1. relating to crediters whoſe debts 2re payable at a 
Therefore if A. is debtor to the bankrupt by 
bond payable at a future day, and a creditor upon his 


_ effate by {imple contract for a leſs ſu, it would not be 


Juſt and <quitable that He ſhould be obliged to prove his 
debt 


Set off and mutual Credit, 


d:bt under the commiſſion, and receive perhaps only 1 s. 
in the pound, and yet when his bond becomes due, pay 
the whole debt, principal and intereſt, to the aſſignee 
under the commiffion. And though ſuch a debt, may in 
triftnefs be ſaid not to be a mutual debt, it is a mutual 
credit; - the bankrupt gives a credit to the party in conſi- 


deration of his bond, though payable at a future day, and- 


he gives the bankrupt credit upon ſimple contract, there- 
fore it is a caſe within the equity of the 5 Geo. 2. c. Zo. 

Again, in an action brought againſt the defendant for 
money had and received to the uſe of the Fey as 
aſſlignees of Cox 

The defendant pleaded the general ifſue, a verdict was 
found for the plaintiffs ſubject to the 'opinion of the court 
on the following caſe: 


That on the 24th of Fanuary, 1778, Cox, H: Iford, 


and Fern, agreed to purchaſe a row of pearls for an ad- 


venture in trade, and that Fenn ſhould advance the mo- 


$69 


Ch. XIV.\.6. 


French aſſignee 
of Cox againſt 
Fenn. 

Tria. Term, 


1793 


ney. 'The agreement was as follows: « London, 24th 


« Fanuary, 1776, F. Cox, F. Holford, and F. Fenn, pur- 
&« chaſcd a row of pearls of SG L. Feune, for 2,050. 


« including the commiſſion. The ſaid ſum was advanced 


« by F. Fenn, upon an agreement that profit and loſs 
< thereon ſhould be equally divided between them in 


« thirds; in conſequence of which we the underſigned 


« do hereby agree to pay two-thirds of the intereſt thereon, 
<« from the ſaid 24th of Fanuary, 1778, till the faid row 
| & gf pearls are ſold, Signed by Holford and Cox.” 

In November, 1178, Cox became a bankrupt, after 
-which the defendant ſent the row of pearls: to China, 
where it was fold for 6,0001. and the nett produce 
thereon being 5,2001. was remitted to- the defendant. 

Cox, at the time of his bankruptcy, was indebted to the 


defendant in a much larger ſum than a third of theprofits 


of this adventure. 
The defendant in this ation had pleaded non - affumsf t, 


and given notice of ſet off, the queſtion for the confidera- 


s tion 
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Set off and mutual Credit. 


Ch. XIV.f. 6. tion of the court therefore was, whether he was entitled 


| ny. to ſect off the ſums owing to him from the bankrupt, in 


Fx parte Deeze, 


3. Atk., 228. 


Kirkman v. 
Waiker. 

6 Term. Rep. 
F4. 

Chapman vs 
Darley. 

2, Vern, 117» 


bar of the action brought by the bankrupt's aſſignees, for 

a third of the profits ariiing from the ſale of the pearls. 
It was argued by Davenport and Lee, at different times, 

for the plaintiff, and by Baidwin and Wi, lon, for the de- 

ſendant. | 

. For the plaintiff i it was inſiſted, that if theſe partners 


were part owners in a ſhip, and one of them became 


bankrupt, the third ſhare of the ſhip veſts in the aflignees, 
and afterwards when the ſhip is fold the affignees mult be 
paid a third, and if he was privately indebted to the 
other partners it could not be ſet of _ 

Suppoſe theſe pearls had conſiſted of three of equal 
value, had not the aſſignees a right to one if they had 
been divided; then ſending them abroad afterwards and 
changing them into money can make no difference, 

There 1s not any ufage which peculiarly decides this 

oint. ; . 
x In Preſcet's WY 1 Atk, 230. the petitioner was a cre- 
ditor of the bankrupt for 1007. and 10/7, and a debtor 


_ to him on. bond for 3407. payable on the 4th of March, 


1756, with lawful intereſt, and applied to fer off his de- 
demand of 1c0/. againit the principal and intereſt due on 
the bond, and not be obliged to prove his debt under the 
commiſſion, and take a dividend upon it only. The Lord _ 
Chancellor ſaid, though this is not in ſtritneſs a mutual 
debt yet it is a mutual credit, for the bankrupt gives 
credit to the party in conſideration of the bond, though 
payadle at a future day, and he gives the bankrupt credit 
for the debt upon ſimple contract, and therefore it is a 
caſe within the equity of the 5 Geo. 2. 

In the caſe ex parte Deeze, 1 Ath. 228. it was deter- 
mined that the purchaſer may retain goods till he is paid 


the price of packing, and if he has another debt due to _ q 


him from the ſame perſon, the goods ſhall not be taken 
from him till he has paid the whole, notwithſtanding the 
Cebtor 3 ;s bzcome a bankrupt, 


None 


Set off gnd mutual Credit. 


None of the caſes that have been determined ruled this. 
Cox at the time of his bankruptcy was indebted to the 
defendant in a much larger ſum, there was at that time 
no mutual credit at all, at the time he broke there was 
no mutual debt, no mutual credit, Fenn was the only 
creditor. 

It is ftated that the nett produce way” comitine to the 


defendant without any conſent of Cox, as far as it appears, 


and even without his knowledge. 
 Fhere was no remittance till ſome years after the bank- 
ruptcy, ſo that the caſe excludes the poſſibility of Cox, or 


any perſon ſtanding in his place, having at that time any 


demand upon Fenn. 
-- The 5 CG. 2; £30. /: 28, enacts, that where there bath 
boon mutual credit given by the bankrupt or any other 
perſon, or mutual debts between the bankrupt and any 
_ ether perſon, at any time before ſuch perſon became bank- 
rupt, one debt may be ſet againſt another, and what ſhall 


appear to be due on either ſide on balance of ſuch ac-_ 


- count, and on ſetting ſuch debts one againſt another, and 

' no more, ſhall be claimed or pole on either ſide reſpee- 
tel 

"The accounts, by this ſtatute, Ne be before the bank- 

ruptcy.. This is the effential difference herweem this caſe 

and thoſe decided. 

Fenn owed Cix nothing at the time af the bankruptcy. 
The very pearl was in Fackad at that time. 

The moment he became a bankrupt there was an entire 
| Nop put to all his affairs. 

Could Fenn have gone before the commiſſioners and 
ſaid, I don't chule to prove this, becauſe there is an ad- 
venture between us, when the proceeds are remitted 
home I will retain my debts. 

' There was no credit, nor no idea of credit el long 
after the bankruptcy. 

The ſtatute ſeems to make that event, a ſtop and a reſt 
in the affairs, beyoud which nothing ſhould go on. 

7 There 


$71 
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Ch. XIV.ſ. 6, 


Dct off and mutual Credit. 


There is no caſe decided circumſtanced like this, 


Had Cox any demand upon Fenn, at the time of buying 
the row of pearls ? 


— Fenn could not have brought an action againſt wy, of 
them till the goods were fold. 


To allow this ſet off would be YE to the words of 
the act. =” 


'T he court, on the ſecond argument, 6 oppdd Mr. Wilſui 


for the defendant, and Lord Mansfield ſaid, the act of par= 


liament is curmely drawn, to avoid the injuſtice that 
would be done if the words were only mutual debts, and 
it therefore provides for mutual credit. fv cg 
In this caſe credit is given to the defendant for a row 
of pearls, which is to belong in thirds to three perſons. 
As Fenn advanced the whole money, the other two were 
to.pay him intereſt for their ſhares till the pearls. were 
fold; there is no doubt but there was a mutual credit. 
Cox had truſted him with the pearls, and he had truſted 
Cox with other goods, which in all probability he would 


not. have otherwiſe done.— This is the rei] juſtice of the 


caſe if there had been no bankruptcy, and the bankruptcy 
ought not to alter the real juſtice of the cafe, _ 

Mr, Juſtice Bull:r—W here there is' a truſt between 
two mcn on each fide, that makes a mutual credit. 

The whole of the Solicitor's {Leze) argument, goes to 


ſhew there are no words in the act but mutual debts, 


which is direaly contrary to the fact. 

On principle and juſtice there is no-diFFerence between 
this cafe and thoſe of Preſcat and Deeze. 

The ſet off being allowed, the pojlea was ordered to 
the defendant. 

A perſon having accepted 2 bill to accommodate the 
drawer, from whom ie afterwards bought -goous, and 
who became a bankrupt before the bill was payable, has 


been allowed to ſet off the money paid on the acceptance, 
in an action of afſump/zt brought by the afſignees of the 


bankrupt tor the price of the goods, 


The 


Det off and mutual Credit; 


The faQs were as follow; —In Augu/?, 1787, Lewis 
znd Potter fold goods to the defendant to the amount of 


$73 
Ch. XIV. C. 6. 


Staith v. 


421. and on the 4th of March, 1788, they drew a bill Hudſon. 


on him, at two months, for 442 /. payable to their own EEO Reps. 


_ order, although at that time he was indebted to them” in 
421. only, which bill the defendant accepted. Lewis 
and Potter made the following entry in their books ;— 
« 4thof 1farch, 1588, received from Fames Hodjon, an 
\ K acceptance, due ay 7th, 442 7. to bill and notes to 
« provide 400 /.” On the 26th of pri ſeveral bills were 
refuſed payment by Potter and Lew:s, ſome of which 
were | preſented by bankers on behalf of the indor- 


ſers. On the 28th of April, 1788, the defendant went 


to the houſe of Lewis and Potter, and bought goods to 


the amount of 5314. 7s. 64..waich were ſent to him 
with a bill of parcels, the fame day ; the goods were fold 


to the defendant at fix months credit. On the 29th of 
April, 1788, Lewis and Potter committed acts of bank- 


Tuptcy, On the gth of 3Zay the commiſſion iſſued, and 


they were. duly declared bankrupts, and the plaintiffs 
choſen aiſlignces of their eftate and effects. 'T ne bill for 
442.1, drawn by the bankrupt, and accepted by the de- 
fendant, became due the 7th of AZay, 1788; the defen- 
dant did not pay it on that day, but in September follow- 
ing paid to Gibſon and Johnſon, the holders thereof, 2007. 


on account of the bill ; and in OX9er following, before 


the ſix months credit upon the goods was expired, he 
paid the refidue, with intereſt, "Ine jury thought the 
bankrupts gave an undue preference to the defendant in 
the ſale, and gave a verdict for the plaintiffs, damages 
4001. "ihe queſtions for the opinion of the court were, — 


- 1ſt, Whether the plaintiffs could {upport this action for 


. the price of the goods? 2d, If they could ſupport this 
ation, whether the defendant could nor ſet off againlt ic, 
the money paid by him on the above mentioned bill for 


4421.7 | 
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Ch. XIV, f.6 


Set off and mutual Credir. 


Lord Reon delivered the opinion of the gourt. His 
Lordſhip, after ſtating the faCts, ſaid, we have conſidered 
this caſe, and are of opinion, that the defendant has made 
a ſufficient defence againſt the aCtion! in its preſent form, 
and conſequently that a judgment ef nonſuit muſt be 
entered, It is expreſsly ſtated in the caſe, that the goods 


in queſtion were delivered by the bankrupts to the defen= 


dants, with a view to defraud the reſt of the creditors ; 


| and therefore an action might have been framed to diſafirm 
the contract, which was tinCtured with fraud; for if the 


aſſignees had brought an action of trover, they might 
have recovered the value of the goods. The ſtatute 
5 Geo. 2. c. 3O. /. 28. enacts, that where it ſhall appear to 
the commiſſioners, that there hath been mutual credit be- 
tween the bankrupt and any other perſon, or mutual debts. 
between the bankrupt and any other perſon, before the 


| bankruptcy, the commiſſioners, or the aſlignees, ſhall ſtate 


the account between them, and one debt may be ſet againſt 


| another, and the balance only of ſuch account ſhall be 
_ claimed and paid on either fide, in the moſt extenſive 


words ; and therefore we are perfeRly ſatisfied with the 
caſes ex parte Deeze and French v. Fenn. But if an ac- 
tion of trover had been brought inſtcad of an afſum/it, 
this caſe would have differed materially from thoſe two 


| becauſe in both thoſe caſes the goods had got into the 


hands of the reſpective parties prior to the bankruptcy, 
and without any view of defrauding the reit of the cre- 
ditors ; aud therefore, according to the juſtice of thoſe 


| _ Cafes, whether trover or af/ump/it had been brought, the 


whole account ought to have been ſettled in the way in 
which it was, becauſe the ſituation of the parties was not _ 
altered with a view to the bankruptcy ; but here it was, 

and if trover had been brought, the defendant would have 
had no defence, and thoſe caſes would not have availed 
him. But this is an action on the contra&t for the goods 
ſold by the bankrupt. And although the aſſignees may 


either affirm or diſaffirm the contract of the bankrupt, yet 


if thcy do athrm it, they mult act conſiſtently throughout; 
; + they. 


Set off and mutnal Credit. 


' they cannot, as has often been obſerved in caſes of this 
kind, blow hot and cold ; and as the affignees in this caſe 
treated this tranſaCtion as a contract of ſale, it muſt be 
purſued through all its conſequences ; one of which is, 


that the party buying may ſet up the ſame defence to an_ 


action brought by the affignees, which he might have uſed 
againſt the bankrupt himſelf, and conſequently may ſet 
off another debt which was owing from the bankrupt to 
him. This doctrine is fully recognized in Hitchin v. 
Campbell, and in King v. Leith, Now here the afſfiences, 
by bringing this aQtion on the contra&, recognized the 
act of the bankrupt, and muſt be bound by the tranſac- 


tion, in the ſame manner as the bankrupt himſelf would 


have been ; if he had brought the aCtion the whole account 
mutt have been ſettled, and the defendant would have had 
a right to ſet off the amount of the bill. "Therefore, on the 
diſtintion between the actions of trover and aſſump/ity 
we are all of opinion that a judgment of nonſuit muſt be 
entered, — Judgment of nonſuit. 

' A broker having a del credere commiſſion may, under 
the clauſe in the 5 Geo. 2. for ſetting mutual debts one 
againſt the other, give in evidence upon the general ifſue, 


- 2a lofs upon a policy happening before the bankruptcy, in 
an ation by the afſignees of the under-writer, for pre= 


miums upon various policies under-written by him. 

As in an ation for money had and received by the 
defendant, to and for the uſe of the bankrupt before he 
became ſuch, and for money had and received to and for 
the uſe of the plaintiffs as aſſignees, to which the de- 
fendant pleaded the general iſſue nor afſumpſit, whereupon 
iflue was joined. Phe defendant alſo gave a notice of 
ſet off for money had and received by the affignees for 
his uſe. | 

The cauſe came on to be tried at the fittings after 
Aichaelinas term, 1785, before Lord Mansfeld, at Gnild- 
hall, when the jury found a verdict for the plaintiffs, 
damages 3757. 165. and coſts 1s. Subject to the opi- 
Aion of the court on the following caſe : 


- | That 


$75 


Ch. XIV. fl. 6 


Grove v. 
Dubois. 


1 Term Rep. 
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Ch. XIV.f. 6, 


Set off aid mutual Credit, 
| That the bankrupt Zohn Litard, being an under- 


meg writer, ſubſcribed policies filled up with the defendant's 


name for his foreign correſpondents, who were-unknown 
to the bankrupt, 


That lofles happened on the policies before the bank- 


_ ruptcy 'of Lictard; that the defendant paid the amount 


of the loſſes to his foreign correſpondents after ſuch 
bankruptcy. 


That the defendant had A comnnmiitilcn del credere from. 


his correſpondents, was made a debtor by the bankrupt 


for premiums, and always retained the policies in his 


| hands. 


The queſtion for the opinion of the court Was, 


whether, « under the notice of ſet oft, or under any of 


<« the ſtatutes reſpeting bankrupts, the defendant is 
« entitled to ſet off this account with Liutard,” 

Lord /1aii5/ieid, QC. J.—T he whole turns on the na- 
ture of a commiſhon ae credere.” Then what is it ? Tt 
is an abſolute *engagement to the. principal from the 
broker, and makes him liable in the firſt inſtance: 
There is no occaſion for the principal to corhmunicate 
with the under-writer, though toe law allows the princi- 


_ pal, for kis benckit, to reſort to him as a collateral ſecu-. 


zity. But the broker is liable at all events, oY 
Buller, J.—1 remember many ations brought at 
Guildhall, againit the brokers, with commiſſions de! 
credere, and I never heard any inquiry made in ſuch cales, 
whether there had been a previous demand upon the 
under-writer and refuſal. And I can venture to fay 


that fuch 1s not the practice. It makes rio difference at 
ihe time of making the policy, whether the under-writer 


knew the principal or not. He truſted to the broker, the 
credit was given to him, and not to the other, | 

] agree that the notice of ſet of is bad, but this loſs 
may be proved, and fet off under the general iflue, by 
the 28th fection of the 5 Geo, 2. c. 320, The words of 
that ſection are, © That where it ſhall appear to the 
| & come 


SDrt off and mutiual Credit. 


« any other perſon, or mutual debts between the bank- 
« rupt and any other perſon at any time before ſuch per- 
« ſon become bankrupt, the ſaid commiſhoners, &c. 
« ſhall ſtate the account between them, and one debt 
« may be ſet againſt another, and what ſhall appear to be 
« due on cither fide on the balance of ſuch account, 
« and no more, {hall be claimed and paid on either fide 
« reſpectively.” 


Theretore we ſee by this ſeQtion of the FIRE that 


the aflignees could legally claim no more than the ba- 


lance upon the account between the parties. 
Again in an aCtion for money had and received, to 
which the defendants pleaded the general iſſue, it appeared. 


ina caſe ſtated for the opinion of the court, 


That the bankrupt Fohn Rodolph Bartenſblag, being 
an under-writer, ſubſcribed policies filled up with the 


plaintiff's name, for his foreign EIT who 
were unknown to the bankrupt. 


That loſſes happened on ſuch policies to the amount 
of 6651. 9s. 7d. before the bankruptcy of Bar- 


tenſhlag, and were adjuſted by him. That a loſs on 
another policy, to the amount of 67. 3 s. happened be- 


fore the ſaid bankruptcy; but was not adj uſted till after 


ſuch bankruptcy. 
That the plaintiff paid the amount of the loſles to his 
foreign correſpondents after ſuch bankruptcy. 
That the plaintiff had a commiſſfion del credere from 
his correſpondents, was made debtor by the bankrupt for 


the premiums, and amt retained the FOO 1n his 
hands. 


That a dividend of 10s, in the pound was declared 


under the ſaid commiſſion, on the 15th of Fune, 1782. 
That at the time of the bankruptcy, there was due from 

the plaintiff to the bankrupt the ſum of 1,356 7. 05. 3d. 

_Yol. 1 | P P And 


BI Je Ve Dickfon, 
1 Term. Rep. 


28 5. 
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Set off and mutual Credit. 


Ck, FIV.F. 6. | And there was due from the bankrupt, for the aboye 
IE | loſſes, 661 1, 9s. 104. 


That on the 15th of March, Ces the plaintiff paid 


to the defendants the fum of 750. and on the 17th of 


Nwember, 1785, the further ſum of 6061. 05s. 34. 
amounting to 1,356/. 0s. 34d. And on the 18th of 
November, 1785, the plaintiff proved the faid ſum of. 
6611. 95. 104. under the faid conumiſfion. 

'T hat the plaintiff never received any dividend under 
the commiſſion, or on account of the ſaid loſſes. 

That -a final dividend of the effe&ts of the ſaid bank- 
rupt was declared by the ſaid commithoners on the 24th 
day of Zanuary, 1786. 

_ That on the 14 of February, 1786, previous to ſuch 


dividend being paid, the plaintiff cauſed a notice to be 


ſerved on the defendant, purporting that he had paid 


_ them the faid ſum of 1,356 /. 05. 34. under a miſtaken 


idea, without deduRting therefrom the ſaid 661 . g 5s. 104, 
far the aforeſaid lofles on the ſaid fevcral policies ſubſcribed 
by the bankrupt, for whom he was del credere to the faid 
foreign correſpondents, and had paid ſuch. loſſes accord- 


 Ingly, and cautioning them againſt making any dividend, 


until he was paid the ſaid fun: of 6617. gs. 10 4. 

'T hat there is now in the hands of the ſaid defendants, 
effects of the bankrupt, more than ſuſkcient to ſatisfy the 
demand of the plaintiff, 

The queſtion for the opinion of the court is, whether 


the plaintiff is entitled to recover in this action ? if the 
plaintiff is entitled ta recover in this action, the verdict 
to ſtand. —But if the court ſhall be of opinion that the 
plaintiff is not entitled to recovers then the verdict to be 


for the defendants. 

. Lord Mansfield, Chief ]. aid, the rule had always 
been, that if a man had actually paid what the law would 
not have compelled him to pay, but what in equity and 
conſcience he ought, he cannot recover it back again 1n, 
an 


Set off and. mntnal Credit. 


an aQion for money had and received, So,where a man. Ch. XIV. £. 6. 
has paid a debt, which would otherwiſe have been barred Dm ea 


by the ſtatute of limitations, or a debt contrated during 
his infancy, which in juſtice he ought to diſcharge, 
though the law would not have compelled payment, yet 
| the money being paid, it will not oblige the plaintiff to 
refund it 3 but when money is paid "under a miſtake, 
which there was no ground to claim in conſcience, the 
party may recover it back again by this kind of aCtion. 
— Judgment for the plaintiff, 

But where there is no del credere commiſſion, the 
broker is not permitted to ſet off floſſes on goods which 


he inſured for other perſons, the debts being properly due 


to them, and not to the broker. 

A broker is intitled to deduct money due from the 
bankrupt to him for premiums, out of what he collets 
_ on the policy, where it is put into his hands to receive 
the money from the under-writers, 

As where Mitford put a policy of inſurance on goods 


on board the Zarl of Hertford, into the hands of 


FYaughan his broker, that he might get it under-writteg, 


which was done on the 3d of May, 1781, by different 


perſons, Vaughan himſelf being one. 

In ay, 1784, Mitford was debtor to Vaughan | in 
136]. for premiums on ſeveral infurances.—On the 16th 
of Oeber, 1782, a loſs happened, but being an average 
loſs, the actual ſum due from the under-writers on the 
policy was not liquidated and aſcertained till a time ſub- 
_ ſequent to the bankruptcy.—-ln February, 1784, the 
defendant being in advance for M:tford, for premiums, 


and hearing reports not favourable to his circumſtances, 


obtained from him the policy in queſtion, under pre= 
tence of receiving the average, with a view to hold it 
as a ſecurity for his demand, but did not tell him his 
intention. 


In Fuly, 1784, Mitford became a has, 
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Set off atid niutual Credit, 
Ya November, 1584, defendant got the Joſs adjuſted on. 


the policy at 50 per cent, The aſlignees demanded the 
average loſs received by the defendant ; but by ſetting off 


what he had received in the general account with the 


bankrupt, the balance was 1087, 55. 64, which the 
defendant paid into court. 
Upon a queſtion whether the defendant was intitled 
to inſiſt upon- this ſet off, it was argued for the plaintif, 
that the debt became due from the defendant upon the 
receipt of the average loſs, which was after the bank- 
ruptcy, and therefore could not be ſet off; and, ſecondly, 
that the defendant had no lien but for the premiums on 
that particular . policy, and that Yaughan having once 
partcd with the policy lott his lien on it, although it after. 
wards came into his hands again. 
Lord AZansfie!d ſaid, this 3 is an tem of the mutual ac- 


. count, and I think there is a lien. It is the juſtice of the 


caſe, that there ſhould be a general lien, and the lien re- 


vives when tae policy comes ASAIN into the hands of the 


broker. © 
Mr. ]. Buller aktercd It as a ſettled point, that 


there is a general lien on policies in the hands of the in- 


| ſurance broker. He fajd the plaintiff was wrong every 


way. Firſt, the bankrupt had a good cauſe of action be- | 


fore the bankruptcy, for this debt was dus before the 


bankruptcy although not aicertained. Secondly, the itat. 
5 Geo. 2. c. 30. is decilive, for by taat ftatute the balance 
only is the debt. The afignces are to take the account, 
and nothing i is received to their uſe but the balance, 

So in an action for money had and received to the 
uſe of the plaintiffs, as aſionees of F/:/iams a bankrupt, 


_ Upon a ſpecial cate 1t was Rated, that the. bankrupt d- 


rected an inſurance on three-fourths of the ſhip Provi-. 
dence from Porifmouts: to Liverpocl, On the 3d of 
December, 1782, the inſurance was effected, and notice 
given to the bankrupt, Oa the gth of December, there 

WAaz 


Set off and miitual Credit. "00 


was due on balance from the bantrupts to the defendants Chs XIV. 6, 4 
302/. On the22d of December, the bankrupt commit. ww med 
red an adt of bankruptcy. On the 3oth of December, : 
the bankrupt wrote to the defendaat, {tating his fear of 
being arreſted, On the third of Fenuary, 1783, the 
defendant wrote an anſwer, but not material. On the ix 
7th of Fanuary, the bankrupt wroig a ſecond letter, | 
ſtating further apprehenſion of arreſt, On the gth of 
Fanuary, news arrived that the ſhip Providence was 
captured and carried into Bre/l, On the 14th of Janu- 
ary, the loſs was acjuſted by the under-writers, and paid 
to the defendants. On the 13th of March, 1783, a 
commitſion iflued againſt 177!hams.. The queſtion was, 
whether the aſſignees could recover back from the de- 
fendants the ſum of money paid beyond what was due 
to them from the expences of the policy and inſurance, 
The defendants contended they had, as fpolicy-brokers 
and general agents of the bankrupt, a right to retain the 
whole money received from the under-writers, towards 
payment of the balance due to them, and not merely, as A 
was contended for the plaintiff, for the charge of the 1 i= . 
ſurance.—And the court were of that opinion. 
A demand againſt a bankrupt cannot be ſet off in an 
ation by his aſfignees for trover and converſion, ſubſe- 
quent to the bankruptcy, of cftccts belonging to the 
bankrupt's eſtate, _ 
Thus, where the captain of - the ſhip Africa hefooks- Wilkins v: 
and direCted repairs to be done to the thip before ſhe ſet ar Hg 
,out upon her laſt voyage, and likewiſe directed her to be hn 
ſupplied with ſtores and proviſions, for which he was 
liable as well as the owner; and he had. likewiſe wages 
due to him. The owner of the ſhip became a bank- 
rupt, and after the bankruptcy, and the demand of the 
ſhip by the aſfignees, the'captain paid the creditors their 
bill for ſtores and repairs. The queſtion was, whether 
in this aRion the captain could be allowed to retain, and 
bave deducted out of the damages” which ought to be 
£ $1 give 
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Gibfon x. 


Company. 
2 Stra. $44. 
1 Eq. Ca. Ab.g. 


Bilbop. v. 
Church, 


_ Hudſon's Bay | 


become a bankrupt, 


See off and mutial Credit. 


given for the value of the ſhip, the ſeveral ſums paid for 
repairs, ſtores, &c. or any of them; or whether any of 


the above articles were ſo far a lien upon the ſhip, as to 


Juſtify his refuſal to deliver the ſhip to the aflignees 


without being paid ? 


The court were of opinion there was no lien, and that 


| the money paid by the captain could not be ſet off, 


A company incorporated by charter, or act of parlia- 
ment, cannot prevent the aſſignees of a bankrupt from ſe!- 
ling any ftock he is entitled to on account of a demand 
they may have againſt the bankrupt, for the rule relating to 


mutual credit does not apply to this caſe, 


But where there is an expreſs bye-law to ſubjet the 


| Rock of each member to fatisfy the debts they ſhould 
owe to the company, it will make a difterence, 


| Thus where the plaintiff, as aflignce of the effeRts of 
Sir Stephen Evans, a bankrupt, brought his bill again 
_ the Hudſon's-Bay company to oblige them to ſuffer him to 


transfer ſtock. The company inſiſted that Sir $tephen 
Evans was their banker, and greatly indebted to them, and 
that they had a bye-law to ſubjeCt the ſtock of each mem- 


ber to ſatisfy the debts he ſhould owe to the company, and 


they alſo inſiſted upon the clauſe in the bankrupt aGQs, 


which direQs the commiſſioners to ſtate the account be- 


tween mutual dealers. And therefore, that they were en- 


titled to hold the ſtock, and account only for the balance, 
ifany ſhall appear againſt them.—And ol this opinion was 
the court, and decreed accordingly. 

Where debts are due in diffcrent rights, they cannot be 
ſet off, 

Thus Mrs. Biſhop was the reſiduary legatee and ſurviv- 
ing executrix of her huſband, to whom Church and one 
Owen had given a bond for payment of a ſum of money. 
Church, one of the obligors, died, and Mrs. Biſhop was in- 
debted upon her own private account to Quwen, who was 


Lord 


SDrt off and mnitnal . Credit. 


Lord Chancellor woutd not permit Mrs. Bi/bop to ſet off Ch. XIV. C. 7. 
the joint bond which ſhe had as executrix, ſaying that there Won, 


was no mutual credit between the parties; and if the 
court of Chancery was to. go into inquiries of this fort, 
an account mult be taken of the teſtator's whole eſtate, till 
it was ſeen if there was a ſurplus ſo as thereout to make a 


ſet off. And another conſequence would ariſe, it is often 


doubtful whether executors can take a refidue, which 
might draw on infinite expence, if it ſhould be allowed of 
in the like inſtances, | 


SECT. VIL 
Relation to the AF of Bankruptcy. 
In ations brought by the aſlignees, it frequently be= 


comes material to conſider the relation of the act of bank= 


ruptcy, which the court will not upon motion allift, be= 
cauſe it is a caſe fridiſſim! guris. 

Thus on a judgment againſt the defendant, who was 
then a priſoner, a fieri facias was ſued out by the plaintiff, 


_ and his goods were taken and fold by the ſheriff. "The de- 


$83 


Clark V. Ryaly | 


1 Black, 6424 : 


fendant ſtill continued in priſon, till two months were 


elapſed; whereby he became a bankrupt, and a commiſ= 
fon iflued againſt him. 
Upon a motion that the ſheriff mighe pay over the 


money to the aſlignees, they (as was inſiſted) being in-. 


titled thereto, by relation to the time when the defen- 


dant firſt went to priſon, On ſhewing cauſe, it was 


alledged, that before the two months were expired, or 


the commiſſion iſſued, the ſheriff's officer had paid the 


money to the plaintiff, which fat was ſworn by the 
officer, though there TEA ſome ſuſpicious circum. 
Kances. 

Upon this the motion was changed, and the court was 
prayed to direRt an iſſue to try whether the money was 


| bond fide paid to the plaintiff before the commiſſion iſe 


ſued, 
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364 Relation to the Ac of Bankruptcy. 


Ch.XIV.f.7. But the court ſaid, the relation of which the aſſipriees 
—YS- would take advantage is an odious one. Therefore they 
would not affiſt it. And that the affignees could not 

bring an ation againſt the ſheriff for the money; becauſe 

that would affirm the execution ; as therefore they could 

have no advantage by the regular courſe of law, they 

| {ſhould not obtain it upon motion. : 

Billon v. Hyde, The legal effect of an at of bankruptcy committed by 
Y- Vote, , ook a trader, is to put it in the power of the commiſſioners to 
© diveſt the property of the bankrupt by relation, which may 
Submifſion to oo back to a great length of time, and avoids all acts 
- Soy phe done by the bankrupt, without regard to the fairneſs or 
void:d by a ſe- fraud of them. do that a fale of goods by the bankrupt, 
—_ ot bank- after the act of bankruptcy committed, is a fale of the af. 
Sed quzre. fignee's property, for which they may maintain trover or 
44--4hy *”  aſjumpſit. Anditis the ſame as to the payment of money ; 
2 Vern. 229. -but the rigour of this rule has been relaxed by the le- 
x Jac. 1+ ©15:  oiflature, whereby it is provided, that the relation to the 


 {. 14+ | 
Ex Rang | act of bankruptcy ſhall not extend to tag prejudice of any 
TR. debtor of the bankrupt, who paid his debt to the bankrupt 
Mewkins v. truly and. bong fide before he ſhall underſtand or know 
enfolde 


2 Vez. £50, Fat he is become a bankrupt, or to purchaſers for valuable 
I ].1.c. 15. 7.14. Conſideration, unleſs in the cafe of purchaſers, the commil- 
2f ny I. ©: 19+ ſion is ſued out within five years after the bankruptcy, 
19 Geo. 2, Or tg payments for goods or bills of exchange bond fide 
c- 321.1 made by the bankrupt in the courſe of trad?, without 
Faine v. Teap. : lee: 62S | 

2 Salk. 108, -knowing that he is become bankrupt, or in inſolvent cir- 


Ifan atofbank-  Curnſtances. _ | 

Tuptcy has been committed, and then a ſile made, and then another aQof bankruptcy, and 2 

_ Comnmilſhion ſaed out within five years after the laſt a&, but above five years after the Gift, the 
ſaie ſhail not be defeated. Radford v, Bladworth, 1. Lev. 13 Spencer v. Venacre, 1 Reb. 722- 


1f the holder of a bill of exchange give time to the ac- 
ceptor upon condition that he ſhould allow intereſt, and he 
afterwards pays the bil, having committed a fecret act of 
bankruptcy, this is not a payment in the courſe of trade 
within the meaning of the ſtatute. as 
Vern-: 25d ,* Therefore in an aciion brought by the affignees, to rc- 
"agg cover 5701. paid by the bankrupt to the defendant after the 
£7963up!;200inft Ball, 2Terme Rep. 64% | 


- bankruptcy» 


Relation to the At of Bankruptcy. 


bankruptcy. The a& of bankruptcy was proved on the Ch. XIV. f. 7. 


2d of /Zay, 1785, but it was unknown to the defendant, 
as well as to ſeveral of her other creditors at that time. 
_'T'wo months prior to the bankruptcy, the defendant ſold 
an eſtate to one U?terſon, who in order to pay for it had 
drawn a bill of exchange to that amount on tae bankrupt 
in favour of the defendant, payable the 7th of February in 
the ſame year. When it became due the defendant ap- 
- plied for it, and was told that it was not convenient at 
that time to pay it, but if he would permit it to remain in 
tne bankrupt's hands, ſhe would allow him intereſt on it: 
to this he afſented, and on the 22d of Yay, 1785, applicd 
' for payment, which he received without knowing of the 
| bankruptcy. The motion for a new trial was made on 

the ground, that as this payment of the bill of exchange 
_ was made'in the ordinary courſe of buſineſs it was pro- 


tected by the 19 Gez. 2. c. 32. 


But the court were clearly of opinion, that it was not 


\ ſuch a payment in the ordinary courſe of bufincls as came 
within the proviſions of the ſtatute, for they conſidered the 
tranſaction as a loan of money at intereſt, which became a 


gvebt. 


If a banker pays the draft of a wade keeping cath with 
them, after knowledge of an aGt of bankruptcy, the ole 


nees may recover the money. 

Thus in a cauſe tried before Mer. Jaltics Buller, at 
Guildhall, the jury found a verdict ſor the plaintifrs for 
16,930]. The court granted, upon the motion of Zear- 
croft, a rule to ſhew cauſe why there ſhould not be a new 


| length which had been given at the trial ; but the follow- 
ing are the only facts neceſſary to introduce the points 


which aroſe and were diſcuſſed in court. Tyler had 


committed a clear a& of bankruptcy on the night of 
the 2d of May, 1785, which was well: known to the de- 
fendants, who were her bankers, and it appeared by their 
books that lo mucn as the verdict was taken for had been 

received 


© 3 Bro. 313... 
trial, and the learned judze reported all the evidence at 
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113, 
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Relation to the Act of Banktuptcs. 


Ch. XIV. f. 7, received by them on account of the bankrupt after that 
amnowmsd timc. Inanſwer to this the defendants gave in evidence, 


that on the 2d-4ay, before the act of bankruptcy, inſtruc. 
tions had been given to the defendant's attorney to draw 
up a deed of affignment from her ,to them of two ſhips, 
which were then at ſea, and their freight, and alſo of an 
exchequer tally; that it was prepared on the 4th, but, 
owing to the abſence of the bankrupt, was not executed 


till the 19th; of this they claimed the benefit, and they 


alſo claimed to deduct a ſum of 9,670. beiny the amount 
of draughts drawn by the bankrupt on them after the bank= 


ruptcy in favour of creditors, and which they had paid, 


But the learned Judge - being again(t them on thoſe two 
points, directed the jury to find a verdict for the whole 
ſum. _ 

The rule to ſhew cauſe had been moved for and ob- 
tained, in order to have theſe queſtions more fully conli- 
dered, and allo upon an affidavit by one of the defendants, 


and two of his witneſſes, who had been examined at the 
trial. Firſt, {tating a miſtake in the verdict in a matter 
of figures of 2,064 /. and, ſecondly, that the bill of ſale ct 
_ one of the ſhips, and an exchequer tally for 600 /, had 


been depoſited in the defendant's hands for ſome time, 
previous to the 2d of ay, as a ſecurity for money over- 
drawn by the bankrupt, and which had been delivered up 
again to her at the time of the aſſignment exccuted, and 
that upon the faith of thoſe depoſits, the defendants had af- 
terwards advanced large ſums of money. The atlignment 
therefore being void, the detendants claimed a lien upon 
thoſe depoſits which were given up when that was taken, 
 Aſbhurft, J.—The two grounds on which the preſent 
application for a new trial is made, are, Firit, that the de- 


 fendants are entitled to an allowance for the money which 


they paid on the bankrupt's draughts, though ſubſequent 
to an act of bankruptcy committed by her, and full know- 


| ledge of it by the defendants: And, ſecondly, that they. 


are entitled to the prniings of the depoſits on which they 
claim 
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claim a lien antecedent to the at of hankruptcy. The Ch.XIV, cn. 
firſt of theſe points ſuppoſes the verdi& to have been given 
againſt law, the ſecond is raiſed on an allegation of ſurprize 
at the trial, Now, with regard to the firſt of theſe points, 
it has been argued, that if the caſe involvein it a queſtion 
of doubt, of great value, or of general importance, it is a. 
ſufficient ground for granting a new trial, and that jn the 
preſent caſe all theſe circumſtances convene. But if it be 
not a matter of doubt, the greater the value the leſs rea- 
{on 1s there for granting a new trial, becauſe the plaintiffs 
would be ſo much longer deprived of the fruits of the yer- 
dict to which they are entitled. There can be no doubt 
in this caſe, for it is extremely clear that no payments 
_ made either by or to a bankrupt are protected by the ſta- 
tutes of I Fac, I.c.15. and 19 Geo. 2. c. 32. when the 
party, either paying or recelving, has knowledge of an a&t 
of bankruptcy committed. Here the act of bankruptcy 
was known to the defendants. , Then is there any thing 
In the particular ſituation of the defendants to exempt 
them from the general law on this ſubject ? No argumeat 
Which has been urged has raiſed the ſmalleſt doubt in my 
mind, for I cannot conceive why a banker ſhould be ia a 
different ſituation from the reſt of the king's ſubjeRs, in 
the conſtruction of thefe ſtatutes, It has been faid that the 
defendants were bound to pay over the bankrupt's money. 
But the queſtion is, whether or not this was the bankrupt's 
money, and whether it was not known to them that it was 
not? Every man is equally bound to know the law; there= 
| fore the defendants muſt have known, that a perſon who 
has committed an a&t of bankruptcy is not a free agent, 
and has no longer the diſpoſition of his property. They | 
know that they were not bound to anſwer the bankrupt's 
draughts ; they muſt have known that they were doing an 
iltkegal at, and were aſliſting in committing a fraud on the 
reſt of the bankrupt's creditors, the ſpirit of the bankrupt 
laws being an equal diſtribution of the effeCfts of the bank- 
rupt. So that theſe defendants, who have taken upon them- 
| 3 ſelves 
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Ch, XIV. c ». 


L—— out of that fund which ought to have been equally diſtri- 


buted to all, are not entitled to any favour. A ſecond 
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ſelves to pay particular Creditors the whole of their demand, 


wy 


queſtion has been made with regard to the produce of the 


_ depoſits, the allowance of which the defendants claim jn 


reſpe& of the lien which they had on them previous to the - 
bankruptcy, If that matter had been clearly made out 
at the trial, I have no doubt but that the defendants would. 
have been entitled to the allowance. But the queſtion is, 
vhhether we ought to interpoſe now, as the defendants 
were aware at the trial, that it was incumbent on them to 
eſtabliſh that fa&t, for they produced the aiignment of 
tne 19th of Zxy, but failing in that defence at the trial, 


they now f{ct up another g connd, namely, that they have 


an equitable lien, inaſmuch as the depoſits, which were 
the conlideration of that aſſiynment, were in their hands 
before the bankruptcy. Now it 1s material to conlider, 
waether in a caſe fo circumſtanced as the preſent, where a 
party who has a defence which he knows is neceflary to 


be eſtabliſhed at the trial, but neglecting to make ule 


of that, relies upon another, in which he fails, ſhall aftcr- 
wards be permitted to avail himſelf of the firſt as a ground 
in this court for a new trial ! Such applications ſhould bz: 
cautiouſly admitted, as it would be a great inlet to per- 
jury ; therefore, on both grounds, I am of opinion that a 
new trial ought not to be granted. 

Buller, }. =} iS a great perſonal ſatisfaCtion to me that 
this matter has been brought before the court, Moticns 
for new trials have becn very much encouraged of Jate 
years, and I ſhall never diſcourage them, for nothi ng tends 
more to the due adminiftration of juſtice, or even to the 
ſatisfaction of the parties themſelves, than applications of 
this kind. "The court and the counſel are enabled to con- 
ſider the queſtion more fully than they could do in the 
hurry of buſineſs at ni/t privs. The grounds which have 


| been mentioned by the defendant's counſel have frequently 


been allowed, and ought always to govern the court in 


$ granting 
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granting rules to ſhew cauſe why there ſhould not be a ©» XIV. £7. 
new trial; but there is a wide difference between the rea. w—Y 
fons which ought to induce the court to grant ſuch rules, 
| and thoſe. which are ſufficient to grant new trials, It is 
well known that in this court a rule to ſhew cauſe why 
there ſhould not be a new trial is granted for little ' more 
than aſking, if any plauſible doubt can be ſtated ; but if 
this were to bs followed up by making the ruſs abſcllite on 
th2 ſame grounds, it would be great injuſtice to the par- 
ties, and would tend to multiply litigation to an enormous 
degree. Value alone is not a ground for granting a new 
. trial, although it frequently weighs in granting a rule to 
ſhew cauſe. The queſtion in this ſtage of the buſineſs, 
is, Whether on any part of this caſe there is a ſerious 
ground for doubt? The preſent motion has been made, 
not on the ground of ſurpriz2, or on any new diſcovery 
made fince the trial, but beciul> the defendants have made 
a miſtake at the trial, and have not availed themſ=lves of 
an advantage to which they were entitled, if in point of 
fact they could have made it out. The ſecond ground 1s, 
that there was a miſtake in point of law, for that the de- 
fendants are not within the meaning of the bankrupt laws, 
and that they are entitled to dedudt thoſe payments which 
they made to the bankrupt's creditors ſubſequent to notice 
of the act of bankruptcy. Thoſe are the two great points, 
for as to another, which has been made in the courſe of 
the argument, ] think it hardly deſerves a ſerious anſwer. 
T his is not like the caſe put in the courſe of the argument, 
that if the affignees admit the receipts by the defendants 
to be good, conſidering them as agents, they ſhall likewiſe 
"be confidered as agents with reſpect to the payments made 
by them. *The caſes in which that obje&tion has been 
allowed, are where money has been levied under an ex- 
ecution and paid over to the party ; but there the whole is 
one at, If the ſheriff had a right to levy money under an 
execution, he was bound to pay it over to the party at 
whoſe ſuit the execution ifſued ; and therefore it was 
deemed 


Ch. XIV. [. 
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decmed inconſiſtent to ſay that the ſheriff levied the mo- 
ney legally, but paid it illegally. But there is no incon- 
 fiſtency in this caſe, the Jaw ſays, that what the defendants 
received from the bankrupt after the bankruptcy, 1s the 
property of the afſignees, and they have a right to demand 
it as money received to their uſe; but it 1s impoſlible to 
ſay on this evidence, that the afſignees have given the de- 
f:ndants a power, or even conſent, to pay the money in 
queſtion to the particular creditors. Then, laying that 
out of the caſe, I will firſt conſider the queſtion of law, 
Whether the defendants, as bankers, are within the two 
Ratutes of Fac. 1, and Geo. 2.? It is admitted, and it is 
clear, from the ſtatutes, that the legiſlature have exprefled 
themſelves in the moſt genera! terms : they ſpeak of per- 
fons in general, and therefore, if there be any exception in 
favour of bankers, it is incumbent on the court to find out 
ſome clear ground for the diſtinftion. It was firſt ſaid 
that the defendants were not debtors of the bankrupt, but 
that cannot be ſuſtained on any ground) for, if a merchant 
pay 10007. into a banker's hands, he is a debtor for ſo 
much, and 1f he refuſe to pay it on demand, may be ar- 
reited for it, and the merchant has the ſame common re- 
medy to recover it which every creditor has againſt every 
debtor. As to the word © underſtand,” which is uſed in 
the ſtatute of *Fames, and which has been commented 
upon, it is too much to ſay that it can become a queſtion : 
Whether a party did, or did not know the law ? If he un- 
derſtands the fact, that is ſufficient, he muſt know the law, 
and is bound by the conſequences. It often happens that 
criminals are tried for facts, the legal cunſequences of 
which they did not know this is more particularly the - 
_ caſe where the offence is created by ſtatute z but if the 
zacts be. clearly eſtabliſhed againſt them, they muſt abide 
by the conſequences. In deciding this caſe, it is material 
169 coniider, firſt, the fituation in which the defendants 
_ ftand, and, ſecondly, to what a vaſt extent the propoſition 
contended for, by them, would lead, if it were permitted 
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to prevail in this inſtance. The defendants are not mere 
bairkers ; it does not neceſſarily follow that a banker ſhould 
know the ſituation of thoſe who employ him, and if he has 
no notice of their inſolvency he will be protected in the 
payments which he makes to them ; but thoſe defendants, 
who were creditors of the bankrupt to a large amount at 
the time of the bankruptcy, had the fulleſt notice of the 
| Inſolvency and bankruptcy, and they endeavoured to prop 
the credit of the bankrupt, in order to fave themſelves. 
The conſequences of the propoſition contended for by the 
defendant's counſel would be, that if a creditor gave notice 
to a banker in direct terms, that the debtor had committed 
an a& of bankruptcy, that a docquet had been ſtruck 
againſt him, and, according to a part of the argument, 
that he had even been declared a bankrupt, yet if no aſ- 
fignment were executed, the banker might continue to 
pay the draughts of the bankrupt. Such a propofition 
_ cannot be ſupported, therefore I have not the ſmalleſt doubt 
on the queſtion of law. The caſe put at the bar with re- 
ſpect to a ſheriff is not inapplicable, the courts have ſaid, 
that ſheriffs, being miniſters of juſtice, are entitled to the 
protection of the courts, if they act honeſtly ; but it has al- 
ways been held as clear law, that if a ſheriff, after notice 
of a bankruptcy, proceed to levy, though no commiſſion 
be taken out, he muſt do it at the peril of anſwering to the 


aſlignees. But a banker cannot be in a more favourable 


light than a ſheriff, becauſe he voluntarily pats himſelf into 
that ſituation. 


The next queſtion is, whether in point of fac there 


has been any miſtake in the verdict ; now, excepting as to 
the 2,064 /. which is allowed to be a miſtake in figures, 
this depends principally on the affidavit But ſuppoſing 
the defendants to be right, it only impeaches the verdict 
for 1,450/. for as to one of the ſecurities tor one of the 


{hips which came into the defendant's hands, after the act 


of bankruptcy, there can be no pretence for a lien on 
thatz then are the court warranted in ſaying, poſitively, 
from 
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Ch. XIVf. 7, from the affidavits, that the defendants had part of thofs 


ſecurities in their hands previous to the a&t of bankruptcy ? 
It is ſworn that the bankrupt was in the habit of drawing 
on the defendants to a large amount, and that ſhe fre- 

quently depoſited ſecurities with them. The ſecurities in 
queſtion it is ſaid, were put into the defendant*'s hands for 


money averdrawn. But even if we were at liberty to 


reft entirely on the defendant's account, it is by no means 
ſatisfactory, becauſe they ought to have known the exact 
time when thoſe ſecurities were depoſited in their hands, 
there muſt have been ſome entry in the defendant's books 
concerning them, but none ſuch have been ſtated, 
Apain it 1s left very looſe on theſe affidavits, whether the 
fecurities were given for money when due, or which was 


afterwards to become due, if the latter, as theſe draughts 


were. paid after the bankruptcy, without any previous 
obligation on them, that would not affift them. With 
reſpeEt to what was ſworn by the attorney at the trial, 
that on the 2d of May inſtructions were given him 
prepare a legal alignment, that is not ſufficient, for it 


Goes not appear from thence that the depoſits were lef: 


in the defendant's hands as a ſpecihc ſecurity before the _ 
bankruptcy. — Therefore I am of opinion that we quan 
not to grant a new trial, | 

Groſe, J.—I agree Gich the defendant's counſel re- 
ſpecting the zrounds for moving for new trials, and alſo 
with what has fallen from the bench reſpecting the true 
grounds ior graming them. It 15 not ſufficient that a 
cauſe is of value, or -of i importance, but it muſt alſo in- 
volve in it a doubt, to induce us to grant a new trial. 
The ſuitors frequently derive great benefit from having 
their cauſes thoroughly inveſtigated on ſuch motiens, for 
it often happens from ſome accident, that complete juſ- 


tice is not done at ni/i prias. But on conſidering the 


matter afterwards in court, unleſs it appears to be of 
doubt, it would be unjuſt to ſend the parties to another 


_ tial, The preſent queſtion is of value ang importance, | 
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but of no doubt, and as to the miſtake in the figures there Ch. XIV. [. 7. 


is no occaſion to ſend the cauſe back again to the jury 
on that ground, fince it may be correQed by the judges 
notes, and the plaintiffs are ready to remit the difference 


in damages. Another ground for a new trial, which has 
been made in this caſe, is on a miſdireQion in point of 


law; it is urged that above 9,000/7. ought to be dedufted 
out of the ſum recovered, on this ground, that the de- 
fendants, as bankers, having paid the bankrupt's draughts, 


in favour of creditors, to that amount, are not to be con= _ 


fidered as debtors, within the ſtatute of Fames the firſt, 


But why not? 'The words of that ſtatute are general 
and clear. Bankers are ſubject to the bankrupt laws, 
and are liable to be ſued, and to every proceſs and con- | 
ſequence which any other man is who has received the 


money of another and with-holds it. If there be any 
hardſhips 1n their particular caſe, as has been ſaid, the 
legiſlature muſt remedy it ; but this is a general law, and 


if the legiflature had intended to make any exception in 


favour of bankers, they would have exprefſed themſelves 
to that effect. Then it is ſaid, that they are to be «con- 
ſidered as mere ſervants, and that the money is merely 
depoſitea with them as a place of ſafety, from whence the 
identical money may be taken by each individual who has 
ſo left it ; but if that were fo, and a banker had no other 
property than what might be thus depoſited with him, 
and a commilton of bankrupt were to be taken out 
againſt him, a creditor for work and labour would not be 


entitled to receive any thing under the commiſſion, as 


every perſon would be entitled to take his own money. 


But that is not the caſe, and therefore a banker is a_ 


debtor as much as any other perſon is who receives the 
money of another; ſo that there does not appear to be 
any miſdirection. Another reaſon which has been argued 
for a new trial, is on the ground of ſurprize, for that the 
defendants only went to the trial prepared to diſpute the 
bankruptcy of Mrs. Tyler, their nds, of it, and the 

Vor. 1, Qq ; aſhone 
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@. X1V. f. 7- aſſignment. This does not appear to have boen a miſ- 


ks: of the counſel, but of the parties themſelves, for the 
queſtion relative to the lien being entirely within the 
knowledge of the defendants, they ought to have in- 
ſtrufted their counſel to rely upon it. But they choſe to 
rely ſulely on the affignment, and having failed in eſta- 


bliſhing that point, they now ſet up an equitable lien on. 
the ground of the ſecurities having been depoſited in 
.* their hands for debts previouſly due; now that does not 
clealy appear from the affidavits, for they are ſtated to 


have been depofited ©« for money over-drawn, or to be 


© gover-drawn,”” but whether for the one or the other 
docs not appcar; it might have been for either, and in all 


probability it was as a ſecurity for the latter, fince the 
affidavits go on to ſtate, that on the faith of theſe depoſits 
the defendants had advanced divers ſums of money. In- 
deed, if theſe depoſits had been made for a debt antece- 
dcntly due, it would have been right and legal to have 
allowed the lien; but if that had been the real fat the 


defendants might ealily have ſhewn it. Therefore I can- 


not ſay, that on the ground of ſurprize there ſhould be a 
new trial, particulariy as two of the witneiles who were. 
examined at the trial, and to whom the whole of this 
tranſaction was known at that tiine, join in the affidavits; 
and the rule was rcfuſed. 

But the alignees having recovered the money from the 
banker, cannot alio bring an action againft the creditor to 
whom the banker paid the draft, 

For where it appeared upon a motion for a ule to 
ſhew cauſe why the non-ſuit {hould not be ſet afide and 
a new trial granted, that th defendant had received 
1,090 /. being the amount of a draf: drawn in his favour 


for a bond fide debt, by the bankrupt, on Meflts. Hankeys, 


her bankers, which money was received by the defendant 
after notice of the bankruptcy, And that the plaintifis 
had recovered a large ſum againſt the Harkeys, for mo- 


ney belonging to the bankrupt, received by them, in 
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which aCtion they attempted to ſct of this, as well as Ch. x1Vv. fe 7. 


ſeveral other ſums which they had paid on the bankrupt's 
account ; but it appearing that thev had paid thoſe ſums 
with full knowledge of the bankruptcy the ſet off was 
difallowed. | 

The court were of opinton, that the cotnſel for the 
plaintiffs had not laid a ſufficient ground before them to 
induce them to grant a rule to ſhew cauſe, and Aſhhur/t, 


F. aid, it is admitted very properly, tht the plaintiffs 
cannot affirm and difafirm the fame tranſaction. Then. 


try this queſtion by that teſt. This was no fpecific mo- 
ney of the bankrupt paid to the defendant, it was only a 


payment in the common courſe of buſineſs by her bank- 


ers, who had, prior to that, received large ſums of mo- 
ney belonging to the bankrupt, "The plaintiffs firſt 
brought an action againſt the bankers, for al! the money 


received by them on the bankrupt's account, againſt 


which demand they offercd to ſet-off this as well as ſeve- 
ral other ſums which they had paid on account of the 
ankrupt; to this the aſſignces objetted, infiſting that 


thoſe payments were made with their own money,*and 


\not with that of the bankrupt. But in the prefent action 
they fay it was a payment with the money of the bank- 
rupt, and the defendant having received it with know- 
ledge of the bankruptcy; they inſiſt that they have a right 
_ to recover it back, It has not been attempted to be 
diſputed but that the defendant was a bor4 fide creditor of 
the bankrupt, and a payment by her to him, although 
with notice of the bankruptcy, would have been good as 
atainſt all perſons but the general creditors ; if, therefore, 
he does no injury to the creditors, he does not hold it 
againſt conſcience, The bankrupt's eſtate has not been 
injured at al by this payment, for the aflignees have 
alteady received this ſum from the Harnkteys; then they 
fay that they have a right to bring this aCtion agairrſt the 
defendant, becauſe otherwiſe the "Hankeys cannot recover 


it back, But the Hankcys paid this ſum knowing of the # 
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Ch, XIV. f. 7. bankruptcy; and, perhaps, have no right to recover it 


Fofter V, 
_ Allanſon, 
2 Term. Rep. 
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back; but that 1s immaterial, as far as it reſpects the 


aſignees, they are now interpoſing between two credi- 
tors in a caſe in which the general body of creditors have 
no concern. 

| Buller, J.—The only queſtion now before the court, 
is, whether this aCtion againſt the preſent defendant can 
be ſupported? I am clearly of opinion that it cannot. At 
firſt the plaintiffs had an election, whether they would 


bring this afCtion againſt the Harkeys or this defendant 


ſuppoſing no action had been brought againſt the ZZan- 
keys, this action might have been maintained on the 
ground that the payment by the Zanteys was a payment 
by their agent, whoſe acts they would have adopted. But 
in the former action which was brought againſt the Fan- 
keys, they infiſted that it was no payment on their ac- 
count, and that it was void. 'T hey cannot therefore now 
be permitted to ſay that the payment was made on their 
account, - | DO | 

Groſe, ].—This aQion is brought on the ground that 
the defendant has received money from the Zankeys be- 
longing to the aſſignees. But when the plaintiffs brought 
the former action, they denicd that the payment had been 
made by the Hankeys on their account, and they ſhall 


not now be permitted to contradict it. —Rule refuſed, 


But notwithſtanding an act of bankruptcy, if the 
debtor pays the debt in conſequence of a judgment at 
law, the affignees: cannot recover the money a ſecond 
time, | | 
In Zanuary, 1785, the plaintiff and defendant entered 
into articles of co-partnerſhip for ſeven years, in which 
there was a covenant to ſettle their accounts yearly at 
Chriſtmas, and to adjuſt and make a final ſettlement at 


| the expiration of the partnerſhip, when the ſtock and 


profits were to be equally divided, and general releaſes 
given, In April, 1785, the plaintiff committed an act of 
*ankruptcy, which was known to the defendant, but no 

SM come 
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commiſſion had ever been taken out on it. In February, Ch. XIV. f. 7. 
1786, the parties came to an agreement that the defendant OP Oe 


ſhould carry on the buſineſs alone, and they came to a 


ſettlement of accounts, in which ſeveral items were in-_ 


cluded not relating to the partnerihip account, and the 
balance being found in favour of the plaintiff __Oc the 
defendant oromiled to pay It, 

The plaintiff in an action of afſump/it, obtained a ver- 
dict for that ſum, and a motion was made to ſet afide the 


_ verdict on two grounds ; firſt, that the action ſhould. 


have been covenant, and not aſſump/it ; ſecondly, that 
the plaintiff having committed an act of bankruptcy, 
which was known to the defendant, the latter was not 
warranted in paying him the money, as he would be an- 
ſwerable again to the aflignees, if at any time a come 
miſſion ſhould be ſued out. 

Aſhhurſt, J.— There is no foundation for this applica- 


tion on either of the grounds mentioned by the defen- 


dant's counſel, It is firſt objected to the form of the 
action, that an account ſtated will not lie, becauſe part 
of that account aroſe on a partnerſhip tranſation, and 
that as to that the plaintiff has a remedy of a higher na- 


ture; but by the ſtating of the account, and introducing 


other rules not relating to the partnerſhip, the nature of 
the demand is changed, and a new cauſe of action aroſe 
independent of the articles of covenant. Both parties 
by agreement conſolidated the demand, and the defendant 
mult be taken to have thereby given his conſent to con- 
fider this a new debt on an account ſtated. Befides, it 
is for the defendant's benefit, and it is extraordinary that 
he ſhould inſiſt on being haraſſed with two actions, wing 
the whole demand may be recovered in one. 

There appears to be as little weight too in the cond 
objection. It is objected, that the plaintiff Tannot main= 
tain this ation becauſe he committed an aCt of bank=- 
runtcy ſo long ago as in the year 1784, though it was 
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Ch. XIV. f. 7. not followed up by a commiſſion, nor by any ſubſequent 


k——— {ſteps to obtain one. 
would equally hold at any diitance of time, though it 


If this objeQion were to prevail, it 


were never in the contemplation of any creditor to ſue 
out a commiſſion. But T think that apart from that con- 
{ideration, it does not lie in the defendant's mouth to make 
the objection. 


Where a perſon pays voluntarily with notice of the 


| bankruptcy, there the rule holds, but not where he pays 


by the coercion and judzment of a court of law. An act 
of bankrupicy cannot over-reach a judgment recovered 
if, indeed, it were by co:Juiton, that might alter the caſe, 
But there is no pretence for ſaying there is any colluſion 
in the preſent caſe. 

Buller, J.—The fiſt queſtion is, whether this ation 


can be maintained 1n its preſent form. "The parties en- 
tered into articles of co-partnerſhip, in which there is a 


covenant to adjuſt and make a hnal ſettlement at the ex- 
piration of the term. Prima fecce, therefore, the plain- 
tiff was entitled to bring an aCtion on the covenant; if 
it reſted there, the objection muſt have prevailed ; but 


on the Ciliojution of the pRrtnertncgy, the parties ſetticd 


an account. 
And it 1s to be oblcrved, that the account was not 


_ confined to matters relating to the partnerſhip, but it 


includes other articles for which covenant will not lie, 


therefore when the defendant promiſed to pay the balance, 


there was an end of the covenant, And even if no other 
articles had been introduced into the account but theſe 
relating to the partnerihip, I ſhould {till be of opinion 
eſſumpfit would lie; for the quelition then would be, 
whether a previous partnerſhip being diſiolved, and an 
account ſettled, 1s or 1s not, in point of Jaw, a ſufficient 
conſideration for a promiſe ? I have no difficulty in fay- 
ing that it is. Now here there was an expreſs promiſe 
by the defendant to pay the balance, and therefore the 


 Fale cited from Alleyn does not applys for in that caſe 


there | 


| 


Relation to the Act of Bankruptcy, $99 


there was no expreſs promiſe ; it is objected, that the Ch. WV. c. 7. 

judgment in this action could not be pleaded to an action i  E— 

brought on the covenant; but I think it might, if plead- 

ed with proper averments. For a plaintiff cannot recover 

a double ſatisfaction; if he has recovered a jud2ment in 

this form of action, he cannot afterwards recover in ano- 

ther for the ſame cauſe of action. With reſpect to the 

other objection, in ſupport of which the cafe of /ernon 

and Hankey is cited, there the payment was made volun- 

tarily with knowledge of an att of bankruptcy, which 

was followed up by a commiſſion. The aſſignees can 

only recover witere the payment has been voluntary and 

with notice ; but in the preſent caſe there has been no 

commiſſion, no docquet was ſtruck, neither was there 

any intention to ſue out a commiliion, and the defendant 

will not be confidered to bave paid ys demand volun- 'q 

tarily. | q 
If indeed there were any fraud by the defendane s Col-. | 

luding with the bankrupt, in ſuffering a judzment to be 

recovered againſt him, that wouid be a different caſe ; 

but there is no fraud in this caſe, the defencant has no 

icgal defence, and the action is right in point of form. 
Groſe, J.—Declared kimfelf of the fame opinion on 

both points, and the rule was diſcharged, | 
This relation does not only avoid as in pais, reſcind- Newland v. — 

ing every contract made or completed after the a&t of * Fs Ws 

bankruptcy, but alfo as on record, and legal acts done Cont. 2 Vern. 


by the bankrupt, ſuch as judgments ; ſo that if execution *P/ 


is taken out after the a&t committed upon a judgment g,,.z..y_ the 
before, that execution is undone and ſet afide. _ Puke of Kent, 


: | ME P. W. 737. 
But if a trader aſſigns goods at ſea, at the ſame time g,;+ 1c Re be 


undertaking to deliver ans endorſe the bill of lading as 3 bill purſuant 
to a prior agrees 
ſoon as he receives it, ſuch endorſement is good zpainſt ment. Eipe- | 
the afſignecs, although between the affignment and en- Pale 20- 
dorſement the trader committed an act of bankruptey. 
For where trover was brought by the aſſignees of the Lempriere v. 


yonkrupe to recover the value, of about fafty tans of C My "SY 


Qq 5 Braziletto 435, 
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Ch. XIV.f. 7. Braziletto wood, of which the defendant had taken poſe 
= | ſeffion under an affignment from Syeds the bankrupt, be- 


fore his bankruptcy, and a bill of Jading endorſed by him 
afterwards ; the particular circumſtances appeared to be 
as follows : Syeds having received advice on the 24th of 
November, 1786, from his correſpondent, who reſided at 
New Providence, by a letter dated the 28th of September, 
1786, that he was about to ſhip the goods in queſtion 
on board the E!:zabeth, which would fail in ſeven weeks, 


_ on his (Syed's) account, and having procured an in- 


ſurance to be made on the 28th of November, applied 
to the defendant the ſame day to advance money on 
the ſecurity of theſe goods, and of the policy of inſurance 


_ thereon. 


Syeds was at this time already indebted to the defen- 
dant in the ſum of 190 /. and upwards, who agreed to 
advance him 200 /, more on his note of hand, - provided 
the goods in queſtion with the policy were affigned over 
to him as a collateral ſecurity for both thoſe ſums. "This 
was accordingly done by an inſtrument ſtamped, dated 
the 29th of November, 1780, as follows : 

Theſe are to certify, that I John Syeds of London, ſhip- 
broker, having effects in the hands of Meflrs. Tinker and 
Forbes, merchants in New Providence, and having re- 
ceived advice from them by letters dated the 28th and 3oth 
of September laſt, that they had engaged freight to ſhip on 
board the Elixabeth. &c. bound for this port, who would 
fail in November, 1786, about 50 tons of Braziletto on 
wy account, I do hereby engage and oblige myſelf, my | 
heirs, executors, adminiſtrators, or aſſigns, to affign, de- 


liver, and ſet over to Fohn Paſley, Eſq. &c, the whole 


_ of the ſaid Brazilletto ſhipped on board of the faid ſhip 
Elizabeth, in conſideration of 400 7. being- advanced to 


me by the ſaid Fohn Paſley, as a facurity for the pay- 


ment of my notes of hand, given him for the money 
received by me from him. And further I oblige myſelf 
t9 depolit in his hands the policy of inſurance, made ou 
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him (the defendant) his heirs, &Tc. and further it is to be 
- underſtood, that if the faid Braziletto by any accident 
| ſhould not produce to the ſaid Fohn Paley the amount 
of the ſaid 4001. advanced to me, I engage mylclf, my 
heirs, &c. to make the ſame deficiency good on demand. 
And if the ſaid Braziletto ſhould produce more tian the 
above ſum advanced me, after all charges and intereſt are 
paid, the balance of the ſame remaining, is to be placed to 
my credit ; ſigned and ſealed, Fobn Syeds, "The policy 
and the letters of advice were depolited with the defen- 
dant at this time, and the bill of Iading was endorſed over 


to him as ſoon as it arrived; but not tiil after the a&_ 


of bankruptcy, which was on the ſecond of February, 
1787, and the commiſſion iſſued on the roth. On the 


arrival of the ſhip in April, the goods were delivered 


by the captain to the defendant, who paid the freight and 
charges thereof, No tender was made by the plain tiffs 
of the amount of theſe charges, vinen the gouds Were 
demanded. 


As to which Gryſe, J. in ker his report, ſaid, 


_ that it appeared very clearly that the defendant was re. 


ſolved to diſpute the queſtion, as to the right of poſſcfiion 
of theſe goods, and therefore it would have been nuga- 


tory to have tendered the freight to hin. The principal 


queltion was, what right pafled uiider the aſzument to 
the defendant, and whether he had a right to retain poſ- 
ſeffion againſt the aſſignees? The bill of lading not 
having been endorſed to him till after the bankruptcy, he 


vas of opinion, under theſe circumitances, that the legal 


property of the goods remained in the bankrupt, till the 
endorſement, and that he could not dive{t himſelf of it 
after his bankruptcy, in prejudice to the rett of his cre- 
ditors, and therefore retuled to nonſuit the plaintiff, who 
thereupon oviained a verdict, A rule having been 


granced 
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granted to ſhew cauſe why the verdict ſhould not be ſet 
aſide, and a new trial granted, 

Aſhhurſt, JÞ.—delivered the opinion of the court 
After ſtating the facts, he ſaid, two queſtions have been 
made, firſt, whether the plaintiff could at any rate re- 
cover in this action, without firſt tendering the freight 
and charges ; fecondly, which 1s the principal queſtion, 
whether the defendant, on the circumſtances of the caſe, 


| bas not ſuch a property as entitles him to hold againſt 


the plaintiffs? As to the firſt queſtion the court have 
already intimated an opinion, namely, that if the defen- 
dant is to be conſidered as a mere wrong-doer, the 
plaintiffs would have no occaſion to tender him an in- - 
demnification for expences incurred by him, in order ts 
obtain a wrongful potleſion. But the ſecond queſtion 
is a material one : in order to th- difcuiſing of which 
I ſhall lay down the following principles, which appear 


' to me to be clear. As between a perſon who has an 


equitable lien, and a third perſon who purchaſcs the thing 
for a valuable conſideration, and without notice the prior. 

equitable lien ſhall not over-reach the title of the vendee, 
for the title of him who has both a fair poſlefſion 
and an equitable titlc, {hall be preferred to that of a mere 
equitable intercit ; but as between the perion who has the 
equitable lien, and the aſignees, if the lien ſubiiſted be- 
fore the bankruptcy, they ſhall never recover or retain 
the thing without diſcharging the money due. The party 


| wbohas the equitable lien ought not to be on a footing with 


the reſt of the creditors, for whom the aitenees are truf- 
tees ; for the creditors at large truſted toa perſonal credit, 
but he who has the lien never gave a perfonal credit, but 
truſted to the thing. "The money lent to the bankrupt. 


would never have become a part of the afſets of the bank- 


rupt, had it not been lent upon the credit of the thing 
pledged, and when the money is taken out of the bank- 
pupt's eftects and repaid, they are only juit where they 

woulg 
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would have been if the money had never been advanced, Ch. XIV. i. 7. 
As between the perſon having the lien and the aſſignees, © 
they mult ftand in the place of the bankrupt, and take his 
property, ſubject to all the equitable lens to which it 
would | have been ſubject in the hands of the bankrupt 
himſelf. By the act of bankruptcy they only get the le- 
gal right. "The bankrupt himſelf had the legal right 
before the bankruptcy, but he could never retain the thing 
arainſt the lien, without paying the money borrowed, fo | 
neither can the afſignees. Nor if the party obtains the 
poſllefion, and they get it from him without paying the 
money advanced for the retaining the thing, agrecable to 
a lawful itipulation between him and the bankrupt pre- 
vious to the bankruptcy, it can never, even 1n a court of 
law, be ſaid to be a wrongful converſion, If the caſe 
reſted on principles of reaſoning only, I ſhould have very 
little doubt, but this reaſoning is likewite ſupported by | 
authority, I will firit premiſe as a ground, that whatever 
may be ſet off in a court of equity on the ground of lien, | 
may likewiſe be ſet off in an action of trover. This was 
expreſsly laid down by Lord Mansfield, in the cife of 
Green and Farmer, 4 Burr. 2218, Taking that poſition 
to be law, the caſe of Brown and Heathcote, 1 Ath. 160. 
applies very ftrongly to this caſe, "There /Yliams and 
his partner gave a bond to Heathcote for 1,200 /. and the 
ſame day by deed affigned to him the goods in two. 
ſhips, then at ſea, and alto dehvered to him thirteen bills 
of lading and policies of inſurance, the latter of which 
were endorſed to him, but the bills of lading were 
not ; and a bill being brought by the affignees of 
Williams, inſiſting that as 7/i/hams had acted as viſible 
owner of the {hip and cargo, which were never put in the 
pollefion of the detendant, the plaintifts were entitled to 
them for the benefit of the creditors. But the court was 
of opinion, that every thing which could ſhew a right to 
the ſhip and cargo, being delivered over to Heathcote, 
the bankrupt could no longer be ſaid to have the order and 
| diſpo- 
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Ch. X1V.1. 5, diſpoſition of them, and therefore the caſe did not fa! 
=——— within the meaning of 21 ac. 1. c. 19. and conſequently 
| that Heathcote had aright to retain the ſhip and cargo till 
the money was paid, "That caſe is very fimilar to the 
preſent, for though there was an aſſignment of the. bill of 
lading, and here only an agreement to aflign, yet that 
makes no difference, as neither conveys more than the 
equitable title. There is a caſe in Brown's Rep. 125. 
of Falkner v. Caſe, which though very ſhortly reported, 
ſeems to apply to the preſent ; but I cite it from a manu- 
ſcript note, which is ſomewhat more full. "That caſe ap- 
plics ftrongly to the preſent. 
It might be a very great inconvenience to commerce, 
if it were to be laid down as law, that a man could never 
' take up money upon the credit of goods conſigned, til! 
they actually arrived in port. There ſeems to be no in- 
convenience on the other fide, nor can it be any inlet to 
fraud ; for no other perſon can be taken in to lend the 
money on the creait of the cargo, aſter the party has 'de- 
livered over all the documents to him who has the firſt 
lien. "Therefore on the whole we think the verdict 
- wrong, and that there ought to be a new trial, 
The acquiſition of property by a&t of law, has the fame 
operation as an :cquiſition by the act of the party; if it 
be completed before the act of bankruptcy it is good; if 
not complered it is otherwiſe. Therefore an execution 
\ Black, 69. Executed before an act of bankruptcy is not avoided by 
the commiſhoner's aſhgnment. 
x Black, 6. The ſheriff who executes a fer: facias upon the bank- 
rupt's goods after an act of bankruptcy committed, 
and before the iſſuing of the commiſſion, is not a treſ- 


Smith v. paſſer, but the aſignees may maintain #rover againft him, 

Miles. | | ; = 

1 Term, Rep. 475- Ward v, Macauley. 4 Term. Rep. 429, 

*4 oddh Thus in an aCtion of trover againſt the ſheriff of Lon- 
nFtSy., * 


2 Yurr, 20. an, by the aff ionees of one Fohns a bankrupt, for goods | 


i Blackebge fold by them under an execution, 
It appeared that on the 4th of December, 1753, Jobns 
became a bankrupt; on the 5th December the judgment 
| Was 
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. was entered againſt him by Godfrey, and the fier: facias Ch.FIV-C 7. 
was executed the ſame day. On the 8th December, the Co —_— 
commiſſion was taken out, and the fame day an ailign=- 
ment wz2s made, 

On the 28th of December the ſheriffs ſold the goods; 
and on the 20th January FOFTNS that they had levied the 
money. 

The court held the converſion or act of fale, clearly 
wrong ; and that trover was maintainable by the aflignecs. 
And that the ſaying of Lord Ho/t, « that no action would 
« lie againſt the ſheriff acting under proceſs, but ety 
-6 apainſt the vendee,” was a mere obiter note taken at ni/i 
prius by Lord Raymond, when a very young man, and ſeems ©, y, Davies, 
to have been collateral to the caſe in hand ; which turned 7 +4 Kazm- 
upon a ſuppoſed colluſion between the plaintiff and de- fy 


fendant, as may be conjectured from the fourth reſo}u- 
tion therein. 


It is true, that formerly this ſeems to have been a liti- 5+ ,4. lng 
gated point, and much doubt was entertained upon the in ihe execution 
FELL 4ve the mo 
ſubject, whether an officer executing the proceſs of the 


ney. from the 
court is not fo far juſtified thereby, as not to be ſubje& to fOif, trover 


lies againft 

an action of any kind, | him without 
| joining the officer, Ruſt v. Baker, 2 Sta. 99h. . 

As where 7.5. committed an aCt of bankruptcy on the Bailey v. 
6th Zune. On the 11th Fune F. D. ſued a fieri facias ax rye 
teſted the 4th June, but really ſucd out the 11th Fune, x $19. 271. 
and by virtue thereof, the ſheriff took the goods, and af- | 
terwards a commiſſion of bankrupt was ſued, and the 
zoods aſizned by the commiſſioners. The court held 
that the taking by the ſheriit was lawful by virtue of the 
writ, and that the iſſue was found for him ; for he, being 
an officer, was obliged to execute the writ, and could 
not know of the aCt of bankruptcy, or that any com- 
miſſion would ever be ſued out. 

All the reports of this caſe are confuſed; but in 3 Lev: 192» 
Phillips v. Thompſon it 1s ſaid, that the caſe of Bailey v. 
Bunning, was reſolved only in excuſe of the ſheriff, and 
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not that the goods were bound by the delivery of the writ, 
And Lord Mansfield, i in Cper v. Chitty, made the fame 


. oblervation. 


50 the caſe of Lechmere v. Thorowgood, 1s put ſingly, 
upon making the officers who had rood authority, and 
took the goods lawfully, treſpailers by relation. 

| No diflerence can be made between the ſheriff and the 
under-ſheriff, and where the officer as fairly, and is 
uider real difficulties how to conduct himſelf, the conrt 
will endeavour to heip him as far as poſſible ; but where 
he has ated dilhoneſtly, th court will not aflift him, by 
taking notice in a Collateral. * way, of a commiſton of 


| bankrupt. 


Where a trader commits an act of bankruptcy, by 
lying in prifon for two months, it relates to the firſt day 
of his ſurrender, fo as to over-reach all Intermediate 
tranſaQtions. 

As in an aftion on the caſe for money had and received 
to the uſe of the plaintiff as afſiznee, money Iaid out and 
expended, moncy lent on an account ſtated, Plez or 
afjumfyt it Ona motion to ſet al:de the veraict which had 
been given for the plaintiff, and to enter a non-ſuit, it 
appeared from the report of Gould, J. before whoin this 
cauſe was tried, at the lait AZzzd/7one allizes, that Langman 
the bankrupt was arreſted on the 19th day of January, 
at the ſuit of the plaintitt and that he became a bankrupt 
by lying two months in priſon, wa:ch expired the 26th 


_ of March, On the 19th of Zebruary, the plaintiif's at- 


torney gave natice by a letter to tne defendant's (who 
had been employed by Langman about the latter end of 
Fanuary as a broker to fell his effects) not to fell them, 

ecauſe Langman had committed an act of bankruptcy ; 


that a commiltion of bankrupt would tſaortly be iffucd 


againſt him, and that the act of bankruptcy would relate 
to the day when it was committed, which was ſome time 
paſt. The defendant in his anſwer to this, dated the 23d 
of February, ſaid, that as he had advertiſed the fale and 

bezun 
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begun to ſell, and the goous would not preduce the ſum 


for which Langman was in prifon, he had thought it 


better to complete the ſale, and that he had ſold the 


eſt:ts without any deſign to defraud, On the 1ft of 


March the defendant paid Langman 120 1. being the pro- 
duce of the ſale. "Tlie defendant's counſel objected fir{t 
to the form of the action, and that it ſhould have been 
trover ; and, ſecondly, that the ſale and payment were 
good, being before the act of bankruptcy was completed, 
but the learned Judge over-ruled th:fe objections, and 
gave the defendant leave to move to enter up a non-ſuit 
without coſts. | 

A rule having been obtained to ſhew cauſe why th 
verdict ſhould not be ſet aſide, and a non-ſuit entered up. 

Aſhhurſt, J. faid— Whatever doubts have been for- 
merly entertained upon this que{tion, 1t is now clear that 
the aſſignees of the bankrupt have an eleCtion to bring 
_ either trover or aſtumpſit, in a cale like tne preſent. The 
only diſtinction attempted to be taken between this 
and other acts of bankruptcy is, that all tae other acts of 
bankruptcy are complete in themſelves, whercas this 1s a 
complicated matter, and 1s inchoate ll the party has lain 
in priſon two months ; and therefore the act of bankruptcy 
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is not complete till the expiration of that timie, But | do 


not think that makes any difference, for as ſoon as the 


two months are expired, 1t relates back to the time of the 
firſt arreſt, and then operates as if the arreſt were a com- 


plete at of bankruptcy in itſelf Then if the a&t of 


bankruptcy over-reaches all intermediate as, fo as to 
veſt the property in the alignees from the time of the 
act committed, it follows as a neceflary conſequence, that 
they may either affirm or difafirm the act of any party, 
who after the act of bankruptcy has converted the trader's 


eftets into money ; either by bringing an 2&tion for mo- | 
ney bad and received to their uſe, or by bringing trover : 


and here they have choſen the former. "The itatute of 
Geo. 2. makes no difference ; that only provides that no 
| payment 
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payment ſhall be ſet afide which is bond fide made to the 


_———_ bankrupt in the common courſe of. trade : but this cannot 


be faid to be a payment really and bona frde made in the 
common courſe of trade, becauſe the defendant had ex. 
preſs notice of the bankrupt's fituation. And though 
firiCtly ſpeaking, at the time of the notice the act of bank= 
ruptcy was not complete, yet after that notice the defen- 
dant was not. warranted in paying the money over to the 
bankrupt, and it cannot be called a bang fide payment. 

_ Bulier, J.—With regard to the ſecond point, whether 
this be conſidered on the conſtruftion of the bankrupt 
laws, or on the caſes adjudged, I have not the ſmalleſt 
coubt but that the bankruptcy relates to the day on which 
the bankrupt was arreited, and the court are bound to 


_ Eoniider it ſo, and reafon upon it as ſuch, The other 
objection as to the form of the aHtion ſeems to have been 


decided by the caſe of Hitchin v. Campbell, which ſays, 
that the aſſignees have their election to bring either trover 
or ajſ::;p/it. But without entering into the caſes upon 
that ſubjcR, I ſhould be diſpoſed to ſupport the latter ; 
for that is more beneficial to the defendant, becauſe in 
trover the plaintiff may recover the full value of the 
go00ds, though the ſale may not aCtually have produced 
more than half their worta; but in a//umpſit the aſſignees 
are only entitled to recover what the party really received, 


. which is only what the ſale of the goods produced. But 
even fuppoting there had not been any other caſe upon this 


ſuvjeCt, there could be no doubt in this caſe, for the 
letter written by the defendant in anſwer to one from the 
plaintiit'*s attorney, is decifive that this action will he. 
For firtt, he had notice that the bankrupt was in infol- 
vent circumſtances, that he was in gaol,. and that the 
goods did not come to his poſſeſſion till after the arreſt ; 
to which he returned for anſwer, that as he had adyertiſcd 
and begun the fale, and that the goods would not produce 
tae ſam for which the bankrupt was in prifon, he had 
tzought it better to complete the ſale, and that he had fold 
the 
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the effects without any deſign to defraud. Now this is 
4s much as if he had faid, that it was mot beneficial for 
him that the goods ſhould be fold, but that he would 
. hold the money for thoſe who were really entitled to it. 


Groſe 2, J.—What is admitted by the defendant's coun-" 


ſ-1 is deciſive, that an ation for money had and received 
will lie in this caſe, becauſe theſe goods at the time of the 
ſale belonged not to the bankrupt, but to the affignees 
by relation back to the act of bankruptcy. Co that the de- 
fendant having ſold their goods, is liable to an aQion for 
money had and received to their uſe, and particularly ſo as it 
appears that he had expreſs notice of the inſoly ency of the 
bankrupt. 
a/ſumpſit is, that which has been mentioned by my brother 
Buller, which is in favour of the defendant, becauſe in an 
action of trover the plaintiff may recover the full value 
of the goods at the time when they were taken, but in 
a/jampfit for money had and received, the plaintiff conſi- 


ders the party ſelling the goods as his agent, and is enti- 


tied to recover only the ſum for which they were actually 


The only diſtinction between trover and 
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ſold. On both points it is equally clear that the plaintiff 7 


1s entitled to recover. —Rule diſcharged. - 


Payment of money by a father, on putting out his ſon 


apprentice, has been held good againſt the affignees, 
| though a ſecret act of dan FOney had been committed 
ſome time before. 

"Thus, in an aCtion of trover for 120/. the caſe get 
that Portman, a goldſmith, having committed an aQ of 
bankruptcy in 1672, Kept on his trade; and in 1677, 
bound his ſon apprentice to another goldſmith, and paid 
with him 120 /. an uſual ſum given in ſuch caſes; and 
afterwards in 1679, a cominiflion of bankrupt was ſued 
out againſt Portman, and he was found bankrupt ; and 
the 120 /, was affigned by the commifHoners to the 
plaintiff, as the money of Portman in the hands of Fowle, 
And the whole court were of opinion, that this money 
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Ch. XIV. f, 7. 


Forreſt Cg. 
Akerry v. 
Williams, 
2 Vern, 27, 


Eollet y. 
De Goles and 
Ward. 
Forreft 65. 


Wilker v, 
| Pndington, 
2 Vern. 599. 


Relation to the Act of Bankruptcy. 


was not aſſignable; being paid ſo long before the com= 
miſſion, when neither he himſelf, nor no one elle, 
ſuſpeked his becoming bankrupt; alſo, the money is 


| paid to put his ſon apprentice to the ſame trade which his 
father uſed, and was the uſual ſum given in ſuch caſes; 


ſo that no fraud can be intended ; and the maſter is 
bound by the covenants to maintain his apprentice, and 


' inftru& him in the trade ; and it would be unreaſonable 


to deprive him of the money which was given him uPoh 
that conſideration, lince there was no fraudulent in- 
tention, 
A purchaſer for. a vaJuable conſideration, without 
notice of an aCt of bankruptcy, ſhall not be obliged in 
equity to diſcover any thing that may tend to deprive 
him of a legal title ; but every advantage ſhall be left 
him to defend himſelf. Indeed where a commiſſion is 
aRually taken out, the caſe is very different, becauſe 
that is a public af, which all are bound to notice ; but 
an aCt of bankruptcy may be ſo ſecret as to be impoſſible 
to be known. | 
Therefore, upon a bill filed ani} Ward and others, 
to ſet aſide ſeveral conveyances which Ward and the 
other defendants in truſt for him had obtained of Ty/en, 
after his bankruptcy, and alſo without any conſideration. 


The defendant Ward pleaded himſelf a purchaſer for a 


valuable conſideration of all the eſtates in queſtion ; and 
alſo that he had no notice of Ty/ſer's being a trader, or 
ef his having committed any act of bankruptcy. 

Lord Talbot ſaid, that Yard, having the legal eſtate 
in him, ſhall by that be protected for ſo much as he 
really and G79 fide paid Tyſſen before notice of Tyſſen's 
bankruptcy ; and directed an iſſue upon the point of 


- notice, <Tc; 


So where Fames Badington, « on 1ſt May, 1701, com- 


mitted an aCt of bankruptcy, although he afterwards paid 


many thouſand pounds, and appeared publicly on the 
exchange z 


n 


Relation to the Ac of Bankruptcy? 


made a ſettlement on the defendant his ſon, on his 
marriage. 


"The ſettlement was thus: James Bodington had, on his 


own marriage, ſettled houſes, in Lothbury, on Foſeph and 


Peter Gray, in truſt, to ſecure 2,000 /, to his wife, if 
the ſurvived; and now reciting that ſettlement, with the 
privity of the Grays, who were parties to it, he afligns 
all his eſtate, right, title, and intereſt, to the wife's rela- 
tions, for the benefit of Harry for life, and of his wife 
for life, &c, 

The plaintiff, being the aſſignee under the ſtatute of 
| bankrupt taken out againſt Bodington, the queſtion was, 
Whether a court of equity would decree the Grays to 


61x 
exchange ; and afterwards, on the 1ſt December, 1707, Ch, XIV, . 9. 


_ uſſign the term to the plaintiff, or ſuffer it to reſt in them 


& protect the ſettlement. 
| Lord Chancellor faid, he tock it to be the rule in 
equity, that where a man is a purchaſer without notice 
he ſhall not be annoyed 1n equity, not only where he has 
a prior legal eſtate, but where he has a better title or 
right to call for the legal eſtate than the other,-And 
thergfore diſmifſed the bill. 


S'E CT. VIL 
Of Cofts 


WHERE a ſolicitor carries on ſuits in equity for an 
aſſignee, without the authority of the majority in value 
of the bankrupt*s creditors, preſent at a meeting ſum- 
moned for that purpoſe, the eſtate of the bankrupt is 
not liable for his bill for ſuch ſuits ; but he has a perſonal 
remedy againſt the aſſignee who employed him. 

The aſfignees moved to have money paid out of court 
to them, which had been paid therein on the common 
rule, whereupon the plaintiff (the bankrupt) had pro- 
ceeded to trial, and recovered a larger ſum, and after- 
wards became a bankrupt. The motion was oppoſed by 


Rx 2 ; the 


Ex parte 
Whitchurch. 
1 Atk. 219, 


Barnes 145» 


» 4. 
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Ch. XIV. f.8. 
onnenny mmm 


Of Coffs, 


the plaintiff's attorney, who inſiſted that he ought to be 
paid his bill. A rule was made to refer the bill to be 
taxed, the plaintiff 's attorney to allow monies received 
by him of the plaintiff in part, and then to be paid out 
of the monies in court ; the reſidue to be paid to the 


_ aſſignees, 


INDEX 


1.N. DD EK 
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FIRST VOLWwME, 


The Pages between [ ] refer to the paging of the STATUTES. 


Abatement. 


ANKRUPTCY «of plaintiff or de- 
fendant is no abatement at law ; 

at the affignees muſt proceed in the 
name of the bankrupt, until judgment 
either interlocutory or final 560 
After judgment they muſt be made Par- 
ties to the record by ſcire facias ib, 
Bankruptcy does not abate a fuit in 
equity | 5583 
But the aſſignees rauſt be made parties 
by tupplemental bill 559 
Bankruptcy in equity being no abate- 
ment, an order ft for ditlolving in- 
junction will be made abſolute, as of 
courſe, unleſs cauſe ſhewn by bank- 
11pt or Ws afſignees g 
Petitioner becomes bankrupt, aflignees 
muſt prefer a new petition ib. 


Act of Bankruptcy. —$:e © Endorſe- 


menr, ”? 


\Vhat are a&ts of bankruptcy [14] 72 
Departing therealm, with a view to de- 
fraud or delay creditors [14] 73 
Qz, If the d2parture is from ſome other 
motive, although creditors are attuaily 


delayed 16 
B-cinning to keep houſe [14] 74 
This may be explained by circumſtances 

| 78]. 


But if proved, even for a ſhort time, it 1s 


an act of bankruptcy TM | 


As by devial to a perſon preſenting a 
bill for payment, which was taken 
ap before 5 o'clock the ſame day 75 

De::ial to a creditor 1s evidence of Keep- 
ing houle 


But it may be explained wel 


Actual denial muſt be proved, a general 
order to deny is ſufficient if a creditor 
is denied 74 

But it muſt be denial to a croditer hays 
ing a debt then due 78 

Or to a perſon duly authorized to re- 
ceive 1t 79 

As a clerk carrying a bill for payment 

16, 

Taking fan@uary 


: [14] 
Suffering himſelf willingly to be —_ | 


without juſt and lawful cauſe 14 
Suffering himſelf to be out-lawed , 

PI . 82 
Yielding himſelf to priſon [14] 83 
Departing from his dwelling-houfe with 

an intent to detraud or hinder any of 
his creditors of their juſt debts or 
out | — Ys 
All by the 13 Els. c. 7. [14] 
Willingly orfraudulently procuring him+ 
ſelf to be arreſted [14] 
Or his goods, money, or chattels to be 
attached or ſequeſtered | 14] 82 
Making, or cauſing to be made, any 
fraudulent grant or conveyance of his 
lands, tenements, goods or chattels, ta 
the intent or whereby his. creditors 
may be defeated or delayed from re- 
covering their juſt debts [14] 83 
By t« F. 1: co 15; 
Procurinsg any pratection other than 
protection by privilege of parliament 


[14] 93 


Being arreſted for debt, lying in priſon 


two months upon that or anv other 
arreſt or detention in priſog for debt 


* [15] 93 


4] 


Rr3 Being 
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6. N-D-E: As 


Being arreſted for 1007. or more juſt | 
debt, ſhall eſcape out of priſon [15] 


By the 21 F. 1. c. 19, ” 
Paying or giving ſecurity to a petitioning 
creditor, whereby he ſhall privately 
have more in the pound than the. 
other creditors [15] 95.97 
& &.: 2: 6. 30:;:Jo: 24+ ©.* | 
Member of parliament not paying, re- 
ceiving, or compounding with his 
creditor, or not giving bond with two 
ſufficient ſureties to be approved by 
a judse of the court in which the 
action 1s brought 
4 G. 3+ c. 33- | [16] 
A& of bankruptcy muſt be committed 
in England h 72 
May be committed after the party has 
left off trade ib. 
| Departing the realm, with a view to 
defraud or delay creditors, or for any 
other cauſe, it creditors are thereby 
delayed, is an act of bankruptcy 73 
Denial to a creditor, is evidence of 
' keeping houſe, which is an ac of 
bankruptcy SES Ws 
But the denial may be explained by cir 
- cumttances 16. 
There muſt be an actual denial to 
amount to keeping houſe 16. 
General order to deny, includes credi- 
.. tors -. Y2 
Keeping houſe, even for a ſhort time, is 
an act of bankruptcy 
Rut not without denial to a creditor 83 
Denial to a clerk who brought a bill, 
which was paid before five o'clock the 
Tame day, is an act of bankruptcy 75 
The denial muft be to a creditor having 
a debt at that time due 76 


2u, If denial to a perſon authorized to} 


receive the money 1s not ſufficient 79 
Departing from the dwelling-houſe may 
' be an att of bankruptcy, or not, ac- 

cording to the motive 81 
A trader leaving his houſe to avoid being 

arreſted on a particular day, is an 

at of bankruptcy 26. 
Abſconding to avoid an attachment for 

non-payment of money 1s an att of 

bankruptcy | | | wb. 
Procuring himſelf to he ontlawed in 

. Durham, is an a@ of baukruptcy $2 
Fraudulent grant by deed, is an act of 

bankruptcy 8 
Conveyance by deed of all a trader's 


74] 


effeQts to prefer one or more cre@i- 
tors, 15 an act of bankruptcy Vy 
So conveyance of all to indemnify a 
ſurety | 5 
So a conveyance of all to pay all but one 
creditor, or all creditors ſpecified in 
ſchedule 86 
So an aſſignment of all for the benefit 
of all the creditors, unleſs they all 
aſſent to the deed tb, 
A colourable exception of part will not 
prevent the aſſignment being an a& of 
bankruptcy _ $7,88 . 
Conveyance of part in contemplation of 
bankruptcy, is itſelf an a& ef bank- 
-. rapevy-- : 89, 90, 91 
Conveyance fraudulent within the 13th 
or 27thof £1:z. is an act of bankruptcy 
Mere formal bail will not prevent he 
act of bankruptcy by lying in priſon 
hd ve OO | 93, 94 
Lying m priſon two lunar months js an 
act of bankruptcy 04 
But where real bail are put in after ſur- 
render, the impriſonment is to be cal- 
culated from the time of ſurrender 93 
It is not an a& of bankrup:cy to conceal 
goods to preyent their being taken in 
execution | 97 
Nor to give money for notice when a 
writ 15 to come into the ſheriff*s office 
109 
Nor to be arreſted if real bail is given 
within two months | 93 
Nor for a banker torefuſe payment, if he 
appears and Keeps his ſhop open 100 
Nor for a trader to procure his goods 
fraudulently to be taken in execution 


| | 97 
Nor to make a fraudulent fale of them 
unleſs by deed ; but the ſale is void 

8 
Fraudulent deed executed abroad not . 
act of bankruptcy "0 
Fraudulent ſurrender of copyhold not an 
26 of bankruptcy oy 
Denial to a creditor coming at an unrea- 
ſonable hour no a of bankruptcy 126 
Nor denial by fickneſs 100 
Nor on account of an engazement 1+ 
Departing the rea!m not an a& of 
bankruptcy, unleſs done with a view 
to defraud or delay creditors, or they 
are in fact delayed "5. BÞs 


3| Denial, &c. by agreement or contri- 


Vanicesy 


How affignees are to declare 


ſupport a commiſſion 0 
Going abroad to ayoid a duty, is not an 
att of bankruptcy, unleſs creditors are 
actually delayed IO0O 


An order toa ſervant to deny to creditors 


is not ſufficient, unleſs there 1s an 
actual denial "i 
Denial to a creditor by a note pay:ible at 
a future day, is no act of Cera uly” 

7 


Denial to a perſon coming on behalf of | 


a creditor, is not an act of bankruptcy 
78, 79 

But in practice, -denial to a clerk 
bringing a bill of exchange or pxo- 
miſtory note, 1s conſidered as evidence 
of keeping houſe ib. 
Departing from his dwelling to avoid a 
duty is not an ac of bankruptcy 100 
Procuring an outlawry in Ireland 1s not 


an att of bankruptcy 1b, 
Attachment for default or laches, 1s not 
an a&Et of bankruptcy __— 
Fraudulent ſale of goods not by deed, is 
not an act of py : 8% 
But 15 void 16, 


Conveyance of part of a traders effects is 
not an a&t of bankruptcy 8 
But a colourable exception will not pre- 
vents its being an aRtof bankruptcy 15. 


Priſoner under a habeas corpus, Carried 


into another county, not ſuch an eſ- 
cape as to make an act of bankruptcy 
1CO 

Ac of bankruptcy cannot be purged 
1b. 

But if the act be doubtful, the intent may 
be explained by circumſtances 756. 
AQ: of bankruptcy avoided by paying off 
or compounding with all the creditors 
IO1 

Where bankrupt's declaration evidence 
of aft of barkruptcy 562, 563 
Bond given after act of bankruptcy does 
not merge the original debt 19 


Action.— Se Abatement —EleRion — 
Set-off. | 

552, $53 
Actions at law may be brought by aſſig- 

nees without conſulting the creditors 


552. 


But not ſuits 1n equity WE 


Actions do not abate by bankruptcy 560 
Nor ſuits in equity 558 
ARions are continued by the aſſignees 


ND E's 


yance, not an a& of bankruptcy to 


| making themelves party to the re- 
cord 560 
At what period of the action they are to 
do ſo .:"i#s 
Suits in equity are continued by ſupple- 
mental bill 559 
Creditor, though choſen aſſignee, may 
bring an action againſt the bankrupt 


| 128 

So may other creditors | 127 
Even after they have proved their debts 
16. 

Ard after they have received a dividend 
upon refunding it : ib. 


ſive eleRion | 128 
If he has the bankrupt it in execution be- 
fore the commiſſion, he may prove his 
debt upon diſcharging him 16. 
If a creditor has diſtinct demands he may 


132 


ers when they exceed their authority 
13 


tion againſt the bankrupt 22 


7] Action for money had and received will 


not lie at the ſuit of aſhgnees to re- 
cover India ſtock, transferred by the 
_ bankrupt after an a of bankruptcy 


55$ 
Cauſe of action is not  proveable as a 
debt 191 


Action of afſumpfit will lie againſt the 
allignees for a creditor's ſhare undet 


an order of dividend | 53k 
Action will he by a creditor againſt a 
bankrupt on a new promiſe 526 


Action will lie to recover money paid to 
a creditor, to induce him to ſign the 
certificate 503 


Adminiſtratox.—S:- Executor. 

Adminiſtrator having bankrupt's effets 
in ſpecie, not to be applied to pay- 
ment of his creditors 133, 134 
Executor becoming bankrupt, and hav- 
| ing aſſets 1n ſpecie, how to be preſery- 
ed | ts 134 
Tf bankrupt executor has applied the 
property to his own uſe, manner of 
proving the debt 134, 135 


Affidavit. 
Creditor's affidavit on ſulng out com- 
miſſion, is general 


q 


5 
Creditor 


Rr4 


If creditor after the commitfion takes the 
bankrupt in execution it 1s a conclue 


prove one aud ſue at law for the other 


ARtion will lie againſt the commiſſion=- . 


Potitioning creditor cannot bring an ac- | 
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1./N.D-K: 


Creditor making falſe affidavit 1s guilty 
_ of perjury [45 | 
Bankrupt ſweaming falſcly when ex- 
_amined before the commitiioncrs, 15 

gulity of perjury [ 63: 


Agent. 


An apeat to regiments is not as ſuch a 
trader within the bankru: 2t ſtatutes 
65 


Agreement. 

Whether the aſhgnees can compel per- 
_ formance of agr eement with bankrunt 
es Fe | | 46” 

Arreement by tenant that landlord ſhould 

diftrain as ſoon as the. quarter began, 
good againſt aflignees 276 
Thar grantor of annuity ſhould fatisfy 


growing payments by a debt due to 

him from the graitee good 554 566 
Alekouſekeeper, 

As ſuch cannot be a bankrupt 59 


Bui if he felis out of lis houſe to zny 
perſons, he may 


Al12:. 


Alien trader in England may be made a 
bankrupt [1rj { 12] 


Nilowancy. 


Bankrupt paying 105. 1 the pound, al- 
lowed 5 /. per cent. provided it do not 
exceed 201, 

5 Cr. 2+ Co. 30: fo 7. [$1]; 

Paying 125. 6d. in the pound, Ne <a 
75 per Celit. provided it donot exe 
200 l. vo [32] 


Paying 155. in the pound, allowed 102. 


Per cent. Pr ovided it do not exceed 
300 7. [$2 ] 
If the neat produce of the eſtate ae not 
pay 103, in the pound, allowed fo 
mich 2s the aſtignees and commil- 
fiomers (hall think fit, not exceeding 
31. per cent. .5 G.2:c: 30. f.S — {3 
B:inkrupt not entitled to allowaiice until 
_ after his certificate aliowed and final 
__ dividend deciared G32 SCI 
The atlowance is 2 veſted intereit, and 
ſurvives to his repreſen ative $33 
Where prtners become b. nxrupt, the 
allowance is to be divided but wee 
them, 11 the proportions 1n which the 
ſurptus of their refpettive ſeparate 


effefts, and their reſpeAive propos 
tions of the joint fund, have contin. 
buted to the payment of the joint 
debts | $33, 5 TR 


Partners can have hut one allowaiice ii 


reſpect to their joint and ſeparate ef- 
tate 19 
Perſons diſcovering bankrupt S effects to 
be allowed out of the property re- 
covered, by ſuch diſcovery, 54. per 
ce:t. ani fuch other reward as itie 
major part of the cred:tors in value t 
a meeting ſhall think fit” 
5 G2. c 30. fo 20s [78] 


Allium. 


The making of allum will not wel 1 
man a bankrupt ' bo 


Ambaſſadors. 


Soryants of ambatſadors who are in 
trade, are not protected 
7 Ann. Co 12: /. bY 


Annuity. 

Purchaſer of annuity cannot prove under 
the commiſiim if the arrears have 
been 1eguiarly pad at the day 135 

Bur if the annuity bund has been for. 
feitcd he may ib, 

And the receiving payment of the or- 
rears after th. forfeiture is no! ſuch 1 
waiver as will prevent the proof 140 

If the annuity 18 ſecured by a deed of 
covenant, the certificate wili be no 
bar. to an ation for arti cars accru.sd 
ſubſequent to the bankruptcy 143, 

| 192, 193 

The annuity to be valued, and the cre- 

aCmitted for the Valuation 4S.11 


138 


«it or 


debt 


Xuſwer. 

Of the bankrupt” s ant wer when npon his 
Iaft exan:ination 480, 4S1 
To particular queſtions he muſt give 
preciſe anſwers, and not general 7», 
457 
But every queſtion does not require a 
poſitive and abſolute anfwer 455 
For where the nature Of the caſe atmits 
a reatonable probability of inattention 
and forgetful neſs, the bankrupt may 
anſwer according to his belief ib, 
But the commiſhhoners muſt judge of the 
reatonableneſs and probab ility of the. 


autwecr 4% 0.454 
And 


7, ow  - 


Aud are not buund to be fatisfied with 
any aniwer the bankrupt may give. 
notwithſtanding he ſwears poſitively 
480. 484 

Apprentice. 


Where the matter bec-.nes bankrupt, it | 


15 uſual for th- creditors to allow the 
apprentice a groſs fum out of the 
eitate t0 put him out to another 
maſter _ 143 
But t!:e lord chanceVor can only order 
him to be admitted as a creditor 26. 


Arbitrgtion. | 
Afſſionees with conic: i vi.ine majority of 
creditors convened for that purpole, 
may refer difputes to arbitration 


5 G.2,c. 30 f. 34+ - ; [52 
Creditor under an arbitration bond may 
ſue ou' a commidgi mn 18 


Notwithitanding a bill in equity filed to. 
ſet it aſide 19 4 
| Arteſt. 


iD. 
Trader willingly or trauculently pro- 
curing himieit to be arreſted, 1s at act 
-of bankruptcy 
13 Eliz.c. 7. |. 1. [14 | 
After arreſt for debt, lying two months 
in gaol on that-or any oLtiier arreit, > 
an act of baniruptcy | 
21 Fac. 1. Ce 19+ j- 2+ 5 SE4 
After arreſt, elcap:ng out of priſon, it. 
arrcited for 1001. 


21 Face: 3..c 19. /- 2 [15] 
The mere being arreſted 1s nut an act 
of bankruptcy 93, 94 


Bankrupt coming to ſurrender within 
the time limited, privileged from 
arreſt—5 G. 2.c. 30. /. 5. [71] 

How far this privilege extends 4113 

Officer refuſing to ditcharge him tov 
forfeit 5 /. a Gay 
5 G3. c:30;7 55 [71] 

He may be arreſted by his bail on a »an- 
day, and within the tyme oft privilege 


114 

Artificer. 
An artificer cannot as ſuch be bank- 
rupt--. 43. 54 


' Aſsignees.— fee Rent. 

The commutione:s may appoint 2 pro- 
vional attBguee, and afiign the bank- 
rupt's etfects to him. 

5 G. 2. c 30sfo:20. (48) 261 

Provifonal ahgne? to join with the 

commiliioners i aligning to perſons 


SH 


- 


choſen by the creditors 
$:(#. 2: 65 36/26; :-5 [43] 
Peialty in caſe he refuſes. 
& Co< fo © 39 /. 26. [ 43} 
Me-t1::g to be appointed by the coma 
m::itoners for the choice of af. 
{1911ecs | 261, 262 
The fecond meeting under the coramit- 
fion : 262 
Credit»'s who have proved 10/7. or up- 
wards, Lv vote—5 G.2.c.30./. 26. (48] 
The majority 1» valu«- of the creditors 
who have proved to decide the 
cli01ce | | +: <$$ 
Creditors who are abſent may authoriſe 
anv p<rion by ictter of attorney to vote 
forthe | {48 
Commaittiuners to aſſign the bankrupt's 
eff-Cts to aliionees | | 
©; £.:40-:þ ab. [48] 
Aſtugnees to pay the money as received, 
into the hands ot a banker, appointed 
by the crediturs 
5.0.2: 5.:40./; 46: [52] 
Ailgnees are tb keep books of account 
> G.. 3. 5.-30-/. 26. | [48 
Crea:tors a! iberty to infpeRtthem ory 
Aſſignees, with centent of the C! EUILOTS, 
| - Miy fubmit diiſerences, and make 
compoſition 
5 &.2.6.30. [34 {52] 
Alkznees are not to commence ſuits in 
£quiy, vithout teeonſent of creditors 


5 (7.2.0. 30-/. 3S. | { 54] 
Ailllgnoes are conſidered in the nas 
ture of truftees ; 263 
How tar Ole diignee Can diſcharge a 
aeht---* 64 


They ftand in the place of the bake 


rapt, and are bound- by the ſame 


equity. 265. 267, 268 
A detect 1n a conveyance ſupplied againſt 
the aiſignees 267, 27 


{jo J/ 


Where the bankrupt. would be con- 
idered as truſtee for another, the 
alllznees are looked upon in the ſame 
-Iigtit 10, 

Aſiga.ees are entitled to the bonefit of 
an equity of redemption, but nit 
of a .covenant for the renew.ai of : 
leate 285. 4923 


Cenant in mul without ſuticering a res 
coverys the aillgnecs thali hold the 


Land clear of the mortgage 255 
But not if the deed contains a covenant 
for farther aifurance ib, 

; Mcthud 
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If a mortgage is made by a bankrupt 
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Method of declaring by affignees G6rs 
New aſlignees cannot revive, but are 
entitled to the benefit of a former. 
{uit 552, 553 
Afiignees may be removed by order of 
the chancellor 
5 Ge 2.c. 30. [o'41s 82] 283 
Notice of 1emoval to be given twice in 
the Gazette 
5 G. 2:'c. 30/41. [Sr] 
New aftignees may brins ation again 
the removed aflignee. for money re- 
ceived 
Aſlignees not removed becauſe ſeveral 
creditors were abroad at thetime of the 
- choice | 
But under ſpecial circumſtances the ab- 
fence of the creditors might be a 
___ ground for removal 262, 203 
Where the atlignee, 1s perſonally liable 
for the folicitor's bill | 
Commiſſioners to give notice in the 
Gazette of the time appointed for the 
choice of afliznees 
5 Ge '2i Co 30. /. 26. [483] 
Perfons authoriſed by letter of attorney 
to vote 1n the choice 
5 G.. 2. 66:30-:/: 26. [48] 


Execution of the letter of attorney to be | 


proved by affidavit 
5 G. 2. c. 30s j« 26. 48} 
Aﬀidavit 1f made in foreign parts 
to be atteſted by a notary pub- 
licm=; G, 2. c.. 30. '/. 26. [48 | 
Not necetſary that all the creditors 
ſhould have an opportunity of voting 
at the choice . 262 
The true rule 1s, that they onght to 
be continued unleſs the creditors 
can point out ſome objection to 
them 20, 
' Commitltioners at the choice of aſſignees 
are not critically to examine into the 
debt, but admit creditors on their 
oath for what they ſwear 1s due to 
them 293 
For they will {till be liable to an ac- 
count . tb, 
But this muſt be underſtood where no 
obvious objection appears 10, 
 Qne creditor, if his debt be fafficiently 
large, may choote himſelf 3figncee 263 
The neglizence of one attignee thall not 
prejudice anotherzoint aſſignee 264 
If an aſſignee becomes mfotvent, and 
has applied any of the money to his 


4 


281]. 


611] 


own uſe, the commiſſioners are ſpeci- 
alty creditor 5, and may come upon his 
eſtate 264. 
Set:lement made before marriage, though 
without a portion, will be good againſt 
aſſignees 265 
Agreement by the bankrupt to pay half 
a year's rent in advance, binds the 


aſignees notwithitanding he had 
committed a previous act of bank- 
ruptcy WS |. } 


Leſſor covenants with leſſee and his 
aftigns to renew his leaſe, the leſſee 
becomes bankrupt, equity will not 
compel the leſſor to renew 278 


262 } The ſtatute of limitations will run againſt 


the aſſignees fron the time of the ori- 
ginal promiſe 16, 
A creditor before bankruptcy agrees to 
take leſs than his debt, ſo that it be 
paid preciſely at the day, the debtor 
fails of payment and becomes bank. 
rupt, the affignees cannot compel the 
creditor to abide by the compoſition, 
but he has a right to prove for his 
whole debt the. - 
If the afſignees negle& to make a 9i- 
vidend, and keep the money in their 
Own hands, they will be hable to 1n« 
tereſt | ;b, 
Ailignees may be removed for milbe- 
haviour in their truſt 281 
I if an aſſignee becomes bankrupt 2:5. 
Or it the commuiltioners act unproperly 
ut the choice of aflignees tb, 
Aſignee removed muſt join in mak- 
ing an aſhgnment to the new aſ- 
figace T8 
Where an affignee is removed on ac- , 
count of his own bankruptcy, he 
and his affignees muſt join in the aſ- 
fignment 10. 
Aſſignees under a firſt commiſſion may 
recover the property of an uncerti- 
ficated bankrupt 7. 298, 525 
New atffignees cannot revive, but ot 
file a ſupplemental bill 559 
How attignees are to declare $552,553 
Aſfignees are bound to ſell the bankrupt's 
property 264 
Mortgage by tenant in tail with a cove- 
nant for further atlucance good againſt 
the a{ſignees though no recovery ſuf- 
tered 275 


Afſignees are not liable for rent unleſs 
139 


Aſſigns 


they take poſſeſſion 


1:N 5H 22 


Aſſignment. —5ze A& of Bankruptcy. 
What the Commiſſioners may aſſign 
284, 285. 290. 298 


Commiſſioners may ſell the bankrupt's | 


freehold and copyhold lands 
13 Els, c. 7. fe 2. [17] 
And lands purchaſed by the bankrupt 


jointly with his wife to the uſe of the 


bankrupt—13 E/z.c.7. ſ.2 [17] 292 


But if he made ſuch Purchale before he. 


entered into trade it is not within the 

ſtatute 293 
May aflign his money, goods, &c. by 

deed indented and enrolled 

13 Eliz c. 75./.2. 


[17] 
Such afſigument good againſt the bank- | 


rupt, his wife or heir by 

13 Eliz. c.7./. 2. 27] 
Purchaſers of copy bolds to pay the cuſ- 

tomary fine—13 Fliz, c. 7. f. 3 
Commiſſioners to make a true declaration 

to the banxrupt, and pay him the 

overplus—13 El. c. 7. /. 4 [19] 
After purchaſed lands to be conveyed by 
_ the commiſſioners 

13 Eli. c. 7. /. 11. 5 
Commitlioners may ſell lands and goods 

of the haukr upt by him transferred 

into other men's names | 

1. 1.c. 15. /. 5. [24] 

Except upon marriage of his children 

._ or other valueble co::fideration 


1 F.1.c.15./. 5. [24] 


Commiltioners may aſſign the property 


of the bankrupt, in truſt, for the cre- | 


ditors=—1 7. I.c. 15. /- 13. [58] 
The aſſignee may recover in his own 


name—r F. ..c. 15. /. 13s [58] 
The commiſfioners may aſhgn goods, 
&c, left in poſſeſſion of the bankrupt, 
by the true owner 
21'F.-t. c. 19. Jo 11: [60] 
Aſſignment of intailed lands, good againſt | 
thoſe who could be barred by reco- 
very—21 F. 1. c. 19. /.12 [60] 
Conditional eſtates to be added by 
perſons appointed by the commil- 
fioners—22 F, 1. c. 19. f. 13. [34] 
Purchaſer for valuable conſideration not 
to be impeached unleſs the commil- | 
. Hon ſued forth within five years 
21 F.1.c. 19. |. 14- 
No ſchedule to be annexed to the al- i 
fignment—; G. 2. c. 30. f.42, [42] 
Conveyance of real property to be by 


deed ipdented and enrolled 283, 3% 


[18] ; 


| 


j| 


* 


The enrolment is eſſential to comptets 
the conveyance 283, 284 
Conveyanceoperates upon thereal eſtates 
to which the bankrupr is entitled at 
the time of the deed th, 
Bargain ani ſale paſſes a right to bring 
a real aCtion 283 
To paſs future acquiſition of real pra- 
perty there muſt be a new convey- 


ance | = 


Bankrupt entitled to an eftate for life, 
with intervening uſes, and remainder 
to himſelf in fee, and power to revoke 
and change the uſes: the conveyance 
to the ailignees veſts the fee in them, 
and the bankrupt's power of reyoca- 
cation 1s gone 234 

Bankrupt indebted by ſtatute, the com- 
mifficners may convey lands in fee, 
if the ſtatute is not executed ib. 

Aſfignment ſhall prevail againſt a ſe- 
cond mortgagee purchaſing in the firſt, 
if the ſecond mortgage was made after 
the commiſſion ſued out "|" | ib, 

Two jointenants, one becomes bankrupt 


and dies, the commiſſioners may con- | 


vey his moiety ib. 
Bankrupt ſeiſed in right of his wife, the 
commiſtioners may ſell during cover- 


ture 285 
Commiſſioners may affign an equity of 
redemption th, 


Mortgaze made by a bankrupt, tenant 
in tail without ſuffering a recovery, 
commiſhoners conveyance paſtes the 
eſtate againſt the mortgagee after rhe 
death of the bankrupt ib. 


If the deed contains a covenant for ſarther 


aſſurance the mortgagee will be enti- 
tled to hold againſt the afſignees 285 
Conveyance of entailed lands muſt be en- 
rolled to bar the flue in tail 284. 
Copy holds are within the intent and 
purview of all the bankrupt fta- 
tutes 


fine upon admiſſion of the tenant 286 
If the lord refuſes the cuſtomary fine, 
the vendee may enter _ ib, 


The bargain and ſale binds the bank- 


rupt, and he is no copybolder after 
the bargain and ſale is enrolled ib, 
If the bankrupt dies between the bar- 
gain and ſale, and the admittance of 
the bargainee, his wite ſhall not be 
endowed ibs 
If 


Pr on. 


Aaea Ay” 


285, 286 
The lord of the manor 1s to have his 
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It tie COMmMYY)! MONerS COF Vey PTY "Holes 
to-the renner Htonees; thcy Mall be 
conf. dered as vendees. and pay the 
fi38Q 286 


Therefyre the copyhold ſhould be con- 
vev2u by ULic co.nmiilionwers to Le pure 
chaſer 

Commiilioners may aſign the adyowſon 
of alving | 287 

Burt if the };vinz be void at the time, the 
DU RVUp! NM! 1#t preſent 1, 

Coummiſii nes may fell offices of inheri- 
Lincs and for terns of . years ws, 

Eut nt offices concerning the ' EXEcutionn 
of juſtice tb, 

A ſerjcant at mace in London is an of- 
fice concerning the execution of jut- 


1b, 


tice, and cimnot be aſigned by the 


commmitOers 
Place of a Jew broker not ſateable 146. 
The oflicce of under-martihal of tie 
citv of London is not a place con- 
CEriung the execation of juſtice, and 
may be atligned- by the. commil- 
fioners 10, 
Place of gentlemen penſioners may be 
altioned ib. 


tO. 


Commiiioneyrs cannot afſhgn the pay of 


an officer in the army 


289 


Commitfioners may convey a reverſion | 


Gr tuturc infe2relt to winch the ban - 
entitled 


Yup! TIE 290 
Th, conminuwners may aſign a poin- 
-bilicy 6E/13g5t belonging 5 ths bank. 

rvupL 5 


Eite&t of the aſfivn ment upon a vouunt:: 


COIL ECN31HCE 204 
C OELELLYLAD Goat 3's. 000; iy ar nita it a d br or cho 
In aciony, Hut. - ty tie Witte uf Lk 
bankru; [28 204, 
So. mMatgage made toher dam ia | 16, 
Put nut au. eltaeor iegicy lettied of 
eo Ve wHE7 {ep ite wie i6. 


Nor a legacy aot \ yy ed MY POUCRON OUP- 
6 the "} fe 07 tlie hatbing 2.67 
Aſhg:imnment of nevionalty veils the P1 0- 


Perty is Mel | preſent as future in the 
atliznec | 299 
Bui f vs Fees and cred! tors {ler 1 


e 66 
- «C-&.5 
DAN 1111! )-F&t1 ai Ht To) I: OHeTLGN of {11 1h. 
1+ QUEEN 'y Pb (42? We.) PLOPELTY, eat) C4701 - 


table cat: may be made 112 favour of 

. ; * } 

new. c:.e:tors it. 
Comm:ſlioners may © algn o 1m obligation 


' Ken? I INSOGE, $-RAame to tiic Dan's. 


'rupt's 302 
The comm -<f loners may aizon an heri: ut, 
reliet, &C: due to the banker. PL 7. 
Aud a leg.icy given to hint to. 


D 


A legacy left to the bankrupt, or other 
Property acquired by lum before tlie 
allowanceof the certificate, o1 between 
the figning the cerizficate and the 
allowance by the chancellor may be 
aſtioned 302 

The comniſioners here may aſſign the 
baikrupt's goods in Ireland ibs 

How far the al:grmcnt - of property 
abroad affeRs the rights of other cre- 
d:itors who may gain a preference by 
attachment 30Jz 304. 

When aſignees may recover from a cre- 
ditor 1 England the value of property 
attached by him abroad 307, 30S 

in mortgages of real cſtates and chat- 
tels real, the non- dehvery of pofſeC- 
fion is not conſidered as fraudulent 
within the 21 F. c. 19. 339, 339 

Rut where gocus are pawned or mort- 
g4ged, and potteflion not delivered, 
they paſs by the atlignment 339 

But 3f 1t is impoltible to deliver the pro- - 
perty at the time of the contract, it 
will be ſufficient if the documents and 
muniments aſcertaining the right to 
the property are dehvered 350, 351 

The mortgage of 2 ſhip at fea will 
be valid, if the mortgagee takes alt 
methods in his power to get poſieſion, 
fuch as a bill of ſale, &@c. 356 

Bu! 1f he ſuffers the ſhip to come back, 
and Goes not take poſtefſion, 1t will 
be 2 Within the 21 7. I; c.19, 0, 

i3&l4v ery of till of fale oi the ſhare of 2 
in is {ulicievt without taking poſſel- 
Non 302 

f a choſe 1n action 15 afligned as a 1e- 
curity, notice of the afiignment muſt 
be tiven ty the debtor, 'or it will te 
iii the 21-F. 1, c. 196 363 

lfabondis afſhoned as a teouritys the DUNG 
mnt be delivered and nonce {houid he 
&:vEnR £0 the debtor LA 

[f boyz Qents are aſhoned, notice mult 
he given io the dehtor iGs 

Wite havino FrORety i{cttled to her 1e- 

mnarate ſe, huſband Polving WEB her 15 
mw a "offel Bu Winn the taiute 4370. 
373 

{he21 J.1.& 19 |. 11. extends to'other 
Perions © 1 well as thoſe that of 1- 
ginatly wore the banxrupt's property 

1 398 

Proverty deirered by a. hankrunt to a 
creditor 1m contemplation of baak- 
ruptcy 35 frauuulent,: and ayoided by 

Bg alignment 470 


Ne, 


5% - 
QOyuS : 


IN 


Notwithſtanding the delivery is made in | 
ſatisfaRtion of a debt b9ng fide due 378 
But if under apprehenſion of legal pro- 
ceſs, a trader delivers property to his 
creditor, or gives him power to receive 
.. it, ſucha& is valid, although he knew 


himſelf inſolvent 338 
Aflignment will bar an extent if made 
before the teſte of the writ 392 


| Where an aflignment was made the day 
of the teſte of the writ of extent, tire 

_ crown was preferred th, 
Warrant . of the commiſſioners of the 
land-tax is nut equal to an exteiit ſo as 


to bind the goods from: the d:te, but 


the warrant executed before the a{\- 
ſiznment will create a lien, and the aſ- 
fignees can only redeem by paying 
what 1s due ji iD. 
The double duty on candles are a hen, 
and they may be diftrained after the 
aſſignment tb, 
Commiſlioners cannot ſell lands which 


the bankrupt had bona fide conveyed | 


previous to the toankruptcy, by «evd 


indented, although the enrolment was { 


after the bankruptcy 393 
Nor lands which he fold after cormmit- 
ting a ſecret aC of bankruptcy, unleſs 
the commiſſion be ſued forth in five 
years after the a&t of bankruptcy 329. 


If 2n extent cr execution 1s ſerved on. 
lands before the act of bankruptcy they { 


cannot be aſſigned to bar ſuch proce!s 
393 
The commiſſioners cannot convey lands 
purchaſed or conveyed by the bank- 
rupt upon marriage of any of his chil- 
dren, both parties being of the 5 ho s of 
conſent tb, 
Nor an officer's half-pay 239 
The commiſſioners cannot aſſign a leaſe 
in which 1s inſerted a covenant to be 


_ void 1n Caſe of bankruptcy. 393 
But as to general covenant not to aſ- 
ſign 300, Jo! 


Commiſſioners cannot aſſign goods dei- 
vered on a precedent conſideration 443 

Commiſiioners cannot aſſign property left 

with a bankrupt as a faftor, &c. 399 

| Norif he had a de/ credere commiſſion 26. 

Cannot aflign an annuity given by will 

and made payable to the bankrupt 

. only 3o1 

If bills of exchange or goods are ſent to 

a merchant to be applied to a particu- 


— 


DEX; ; 


lar purpoſe, they &o not paſs by ths 


£1ignment ACT 
The property poſſeſſed as executor or ad- 
__ miniſtrator caunvt be afſhigned by the 
commiſſioners | 408 
Where a bankrupt 1s only a truſtee, the 


property does not pits by the aigne. 


ment, theretore a debt due to a trader, 
and by kim aſſigned to a creeitor to ſe- 
cure money owing by him, does not 
paſs by the commitioners alignment 


409, 419, 


The bare leaving property in potteihon 


of a trader without any power to Uiſ- 


poſe, 1s not within ſtat, 21 F.1.c. 19% 
| 41) 
Agreement by three to purchaſ? a quan= 
tity of tar, one of them puts it in 2 
warehoutfe of his own, and becomes 
hankrupt, this is not a potſeriion witli 
in the ſtat. 21 Fc. te c. 19. 10, 
Bankrupt having obtained his certificaſe 
{uffered by afſignees to live in hishouſe, 
and retain the furniture as 4 Compen- 
ſation for athſting 1m certiig in lus ef- 
fets ; upon a ſecond bankruptcy, tliis 
held not to be a polletiou within the 


21 Fats 1.019, | 411 
Aftiznment does not paſs property which 
may be ſtopped i !ran/tw 418 


by gods are tent to a Carrier to be deli- 


vere to 4, and bef we attual delivery 
to 4. the confignor ſuſpecting his 1+ 
ſolvency, gets the goods bhick into his 
poticftion, oy. Will not pais by the at- 
fiznment 1 
Goods delivered on a precedent conf! der- 
ation cannot be athoncd, although the 
acceptance be atter the bankruptcy 


4-3 
Aſſignment does not diveſt an equitable 
lien | Af, 


Commuiſfioners cannot afltign the benefit 
Of ain r > peckns made with the banlk- 
rupt, fed g: 462 

Commiſlioners 's cannot aſſien future earn. 
ings ariling from the banks apt's iabuur 


Attachment. 


Willingly or trauuwentiy procuring Lis 


goods, money, or chattels to he ats 
tached or ſequeltered, is an a& of banK- 
ruptcy, 1 F. I. c. 15, fe2. [ 14] 
A traver procuring his goods fraudulently 
to be taken in execution, 15 not an'act 
of bankruptcy. 97.99 
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Keeping houſe, or departing from his 
dwelling to avoid an attachment for 
non-payment of money, is an act of 
bankruptcy | 

But to avoid an attachment for non-per- 
formance of a duty, is not 81 

Attachment of property abroad $07 


Award. 


Whether ſubmiſſion to an award is avoid- 
ed by ſecret a&t of bankruptcy «584 


Bail. 
Bail may ſurrenderthe bankrupt notwith- 
ftanding his prote&tion | 114 
Formal bail will not obviate the pre- 
ſumption of inſolvency ; therefore the 
aR of bankruptcy will have relation to 
the firſt arreſt 93 
But where real bail is put in, the aQ of 
_ bankruptcy only relates to the ſurren- 
_ 
Ay, Whether lying in prifon upon an 
arreſt to find ſureties before the day 
of payment, according to the cuſtom 
of London, is an a& of bankruptcy 


| 94 
Where a man becomes. bail, 1t 1s a con- 


eingent debt, and if the bail commits| 


an act of bankruptcy before judgment, 

it cannot be proved under the com- 
miſſion | 
Bail cannot prove under a commiſſion 
againſt the principal, until he has paid 
the debt : 207 
Bail bond forfeited before the commiſ- 
ſion, the certificate will be a bar 508 
Certificate obtained after judgment upon 
a bail bond againſt the bankrupt him- 
ſelf, will not diſcharge the bail bond 
522 

If a bankrupt obtains his certificate be- 
fore the bail are fixed, it will diſcharge 
them | 523 
But if not till after they are fixed, they 
will remain liable "80s 
Bail can only move to enter an exonere- 
zur upon the bail piece, when the 
bankrupt is clearly entitled to his 
diſcharge. 525 


Bankrupt. 


From whence derived I 


Who may be a bankrupt 


V1, 82| 


bel 


201 Þ| 


| 


23. a | 


Who not 


23. of 

Bankrupt proteRed in coming to fartog. 
der, and from his ſurrender during 
the time appointed for his laſt exami- 
nation 


Il 
And if arreſted ſhall be diſcharged 


56.2. c. 30. f. 5. | [71] 
Officer refuſing to diſcharge him to for- _ 
feit 5 /. a day ' 16, 


| Bankrupt may be arreſted previous to the 


day appointed for thelaſt examination, 
by judge's or juſtice's of peace warrant, 
oem DT of the commiſtioners 
5 .,2. C JO. |. 14. {6 
Of the bankrupt's laſt mw _ 
Wife of a bankrupt may be examined 
concerning the bankrupt's effets 
21.7.1. 0.19. [. 6. | 30] 108 
But not as to his bankruptcy 108 
Bankrupt may be examined though it 
ſubje&s him to penalties 469 
Commiſſioners examination of the bank. 
_ rupt not confined to the time limited 
for him to come in and ſurrender 46; 
Queſtions may be put to the bankrupt by 
parol as well as by iaterrogatories 469 
Of the bankrupt's anſwer to ſuch queſ- 
tions. 489 
Whether the bankrupt can be compelled. 
to attend the aſſignees after the laſt 
examination 499 
When bankrupt's evidence is admiſfibls 
or not | 62 
Bankrupt may endorſe a bill after an act 
of bankruptcy if it were delivered be- 
fore | 268. 599 
Bankrupt having obtained certificate, 
diſcharged from debts payable on a 
future day © 
7 Geo. x. c. 3te. |. 1. [42] 168 
But not from contingent debts 199 
Bankrupt paying a creditor who had ſued 
out commiſſion, an act of bankruptcy, 
debt forfeited, and muſt be repaid 953 
Death of bankrupt before commiſſion 
proceeded in S. 


| 
| 


b- Gankruptey.—Sce At of—Trade. 


' There can be no ſuch thing as an equi- 
table bankruptcy, but the commiſſion 
muſt be ſupported by a debt at law 17 

And therefore, when diſputed, it mult 
be tried in an action. or ulye - 19 


WVahers 


I NDS... 


Bakers 
May be bankrupts ; .-. 76 
Bank of England. 

A man cannot be a bankrupt by being a 
member thereof - 67 
Banhers 
May be bankrupts 36 


| Banker refuſing payment, not an ad of 
bankruptcy if he Keeps his ſhop open 


100 
,Bitls of Exchange. 


Bills of exchange, and promiſſory notes, 

not due at the time of the commiſſion, 
may be proved by the 7 Gr; I. £31: 

| IS! 

The holder of a bill may prove under a 
commiſſion againft al} the parties to it, 
and receive a dividend from each upon 
his whole debt, ſo as not to receive 
more than 20 -. in the whole 1h, 

But if the holder applies to prove his 


of the parties, he can then only prove 
for ſo much as remains unreceived 29. 
Seyeral bills diſcounted, one paid, the 
amount to be deducted from the proof 


155 
$o if given for ſecurity of a general ba- 
lance, and one paid 1 56. 


If a bill is drawn by way of accommoda- | 
tion, the party holding it is entitled to 
Prove to the whole extent of the bill, 
and receive the dividends, provided 
they do not amount to more than 205. 
In the pound, on the conſideration 
given I;7 

The liability to pay money is a good con- 
Nideratron for a bill of exchange, and 
will entitle the party to prove, although 
the payment to be made depends upon 


a contingency 158 
But he cannot receive dividends until he 
has taken up his own paper I59 


A perſon taking a bill from another | 
without endorſement, cannot prove 
againſt the eſtate of him from whom 
he received it. It is a purchaſe of the 

bill 173 

If the endorſer of a bill is compelled to 
take it np after a commiſſion againſt 
the acceptor. Nu. Whether he may 
prove upon the bul under thas commil- 
Hon | 164 


| The coſts and charyges of proteſting Bills 
before an a& of bankruptcy, may be 
proved | 173 
{But not if they accrued afterwards tb, 
Bills do not carry intereſt unleſs particu- 
larly exprefled ib, 
Creditor may prove the full amount al- 
though he deducted 57. per cent. diſ- 
count --- ik 


But the holder of a bill taking a compo=- 
ſition from the acceptor, does not dif- 
charge the drawer, where It is an ac- 

_commodation acceptance | ib, 

If the drawer or endorſer of a bill 13 a 
bankrupt when payment 15 refuſed, 
notice muſt be given to him 167, 163 

Of biils made payable to fictitious payee 

17% 

Bill of exchange is not payment of an 

antecedent debt unleſs duly honoured 


exchange will be a trading within the 
bankrupt ſtatutes =.” Wz v% 


Bond, 


be proved by the aſſignee, bur the zf- 
ſignor muſt jojn in the depoſition 145 
Bonds payable :n futuro may be proved 
F Gr. I. ..66 Jl. $ | 146 


happens 

7 Got. 6 3t- [te * LA 

The becoming ſurety for another, or ac- 

cepting bills for him, 1s a good conſi- 

deration for an ab{ulute bond ih, 

Bond given as a marriage portion 1s good 
againſt the creditors if the marriage 
tikes effet 

A creditor by fimple contra® accepting 
a bond will not extinguiſh the ſimple 
contra debt, ſo far as to prevent the 
creditor petitioning for a commithon, 
if the bond was given after a ſ:cret ”— 
of bankruptcy 

Annuity bond, if forfeited before the 2® 
of bankruptcy, may be proved 13$ 

The mode of proof is by fexting a value 


But if the annuity bond has not become 


forfeited, it cannot be proved 139 
The receiving payment of the arrears of 
the 


| , 


Holder of a bill giving the acceptor time _ 
diſcharges the other parties 167 


173. 
When drawing and redrawing bills of 
debt after receiving part from either | | 


Bonds, though nor affignable at law, may 


Reſpondentia and bonttemree bonds may 
be claimed and proved when the loſs 


212 
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the arinnity, after they were due, will 
nor waive the forfeiture 140 
Ind mnity bond when forfered is prove- 
able 149} 
Bonds depending upon contingency can= 
not be pioved —See Contingent Debts. 
Bonds by way of fertlement on a mar- 
tiave. See Marriage Articles, 


Bottomree. 
Bottomree honds may be claimed, and 
after a loſs my be proved 


19 G,2. c 32. [. 2: [40] 146 
Vrewers 
My be bankrupts 36 
Brokers 
M3y be bankrupts T2 
Srickmakers. 
Unger what. circumttances brickmakers 
may be bankrupts 3S | 
Hutchers 
May be bankrupts 46,.37 
Butler, | | 
The King's butler is not thereby a trader 
| 59 
Kor the butler of an 1nn of court 26. 


Zuping and Deſ{ing.—$:e Trade, 
Candics. 


Puties npon candles are a lien upon the 
caudles, utenſils, and materials 4392 


If a candle maker 1s in arrear for the] 


ſingle duties, and becomes bankrupt, 

and 1s Convicted of non-payment atter 
the aſignment of Is etiects, the double 

duties are a hen upon the candles, &Cc, 


in the hands of the atlignees, and may | 


be diſtrained. 10. 
Caryenter. 

A carpenter who buys matertals for car- 

rying on Is trade may be a bankrupt 

: 37 

But a mere working carpenter Cannot 

| | 1b, 

Lord F'9/theld thata ſhip carpenter might 

be a bankrupt | 10. 

But other judges bave queſtioned whether 

a carpenter can be a bankrupt, 16. 


Tis diitinEtion ſeems to be whether he 


buys materials for carrying on his trade 
or nut 19, 


Caveat. 


Formerly it was permitted toenter a ca- 
ve.it againſt a commithon 
Put the practice is now diſuſed 


Certificate.—See Plea. 


Commiſſioners to certify to the perſon 
holding the great ſeal that the bank- 
rupt has conformed 
5 G. 2. c.30. ſ. 10. 134] 

But not to certify unleſs four parts in five 
of the creditors for above 20 /. atten? 

[35] 

Bankrupt to make oath the certificai«: 
aud conſent of the creditors were 
fairly obcained 36} 

Certit:cate not to be of force unleis al- 
lowed (y the lord chancellor ib, 

SECUTITIES given by the bankrupt or any 
other perion toinduce creditors to ſign 
the certificate are void ... . \ 

& 6 $030 £36, ib, 

Centificate void if bankrupt knew of mo- 
ney beitg given befyre the allowance, 
or if not, if the number and value are 
made up by creditors to whom money 
had been eiven GOT, $02 

Certificate void if bankrupt vpon mar- 
riage of his cluldren gave above 100 /. 
unleſs he prove himſelf worth the ſum 
given, Gver. and above ſufficient to pay 


his deb's 
[87] 500 
iD, 


4 
ib, 


5G. 25 c.30- 12. 
Certificate void for gaming, &c. 
Creditor upon a judgment to indernnify, 

but not dammtied cannot fign the 

certificate 447 
Diſcharges debts pr > ds n ſuturo 

T6, 7 I: [81] 
Diſcharges TAGS. and reſpondeitia 

bonds, and policies of inſurance 

IgG. 2. 32: fc... [465] 
Does not c1ſcharge an annuity ſecured by 

deed of covenant 192, $15 
Altho' a bond 15s given as an additionat 

{ccurity I 
Certificate of bankrupt not to diſcharg 

other perſons jointly liable with wh 

10 Ann, 15. }. 3. [80] - 
Creditor reſiding abroad, the atteſtation 
of a notary public, 1s ovidance of hs 
having ſigned a letter of attorney to 
authoriſe another to afſent to the cer- 
tificate—24 G. 2. c.57. foo [g1} 
Bankrupz 


Gy 
- 
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Pankrapt arreſted or ſued after having 
obtairicd his certificate to he diſcharged, 
and may plead the general iſſue 
5 G. 2. c. 30. [. 7. 

Certificate when allowed is evidence of 
the bankruptcy, and proceedings pre- 
vious to the obtaining the certificate 

8 

Unleſs plaintiff can prove 9 
obtained unfairly, or that the bankrupt 
concealed his effeRs 76, 

Bankrupt having obtained his certificate, 
if taken in execution, may be difſ- 
charged, by apply1 ing to a judge 
$G.2:c. 30. ./. r1 

Certificate under forond commiſſion only 
diſcharges the perſon, unleſs the eftate 
produces ſufficient to pay 15s. in the 
pound=—=5 G. 2. c. 30. .9 [83] 

And tho' a former commiſtion has been 


ſuperſeded by conſent, the rule is the 
ſame 524 


A mandamus will not lie to compel ' the | 


allowance of a certificate 49 
The commiſſioners and the lord chan- 
cellor in allowing the bankrupt's cer- 


tificate, ought to be governed entirely. 
by the fairneſs or fraudulent behaviour 


of the bankrupt 494 
The chancellor may poſtpone his allow- 
ance of the certificate, where the na- 
ture of the caſe requires it | 1b, 


But after 1t is ſtayed if a ſufficient ground |. 


for denying it is not made out in rea- 
ſonable time, the certificate will be al- 
lowed ; ib. 


If creditors live abroad and the certificate 


is figned ſo ſoon after the bankruptey 
as not to give them time to come in and 
prove, it 1s a Zood ground for ſtaying 
the certificate 496 


But it will not be ſtayed in favour of cre-. 


ditors Whoſe demands are unliqui- 


dated 497 
An executor may ſign a bankrupt's cer- 
tificate ib, 


But if he has a debt alſo in his own right 
he cannot fagn twice 497, 498 

A bankrupt becoming executor of cre- 
ditor may ſign his own certificate 26, 

Creditors who are proceeding at law may 
prove for the purpoſe of affenting to 
or diſfenting from the certificate 499 

A joint-creditor may prove under a ſe- 
parate commiſſion, for the purpoſe of 
aſſenting to or diſſenting from the cer- 
Tificate ' | | 3b, 

VoL. 1. | 


[81] 


[88] 


[Or for the purpoſe of receiving a divie 


dend.Sce Joint Debts 


ſigned the certificate muſt be given in 
the Gazette three weeks before the 
allowance 499 
If a petition is preſented againſt the cer- 
tificate any time before the allowance, 
it is immediately ſtayed until the peti- 


tion has been heard ib. 
Petition to ſtay the certificate muſt be 
ſerved upon the bankrupt 1b, 


Any creditor, whether his debt amounts 
to 20/1. or not, may oppoſe the certz- 
ficate 500 

Inſuring in the lottery is not within the 
5 G. 2. c. 30. f. 12. to avoid the certi- 
ficate by gaming 499, 50v 

If the bankrupt knows before the actual 
allowance of the certificate, of money 
having been given to induce creditors 
to ſign, it 1s void GO1, 502 

Certificate bars all creditors whether they 


A creditor having received money for 
figning the certificate, or withdrawing 
a petition, cannot retain It, notwith- 
ſtanding it was paid by the bankrupt's 
friends ib, 
An ation will lie to recover back mo- 
ney paid by a bankrupt's friends, to 
induce a creditor to f1gn his certificate 
ib, 
A creditor netiioning againſt the cer- 
tificate, cannot make terms with the 
bankrupt or his friends for withdraw- 
ing the petition 504 
An agreement to pay a ſum. of raoney 
| for the benefit of all the creditors upon 
condition of their ſigning the certiſi- 
cate, is within the ſtatute 508 
Bankrupt giving a 10001. portion with 
his niece not being worth that ſum, 
was held not to be within the 5 G. 2» 
c. JO-- E I2, ibs 
Certificate diſcharges a bankrupt from 


migttt have been proved _ ith, 
It diſcharges a bankrupt from a debt 
accruing before the at of bank- 
ruptcy, although- judgmeng was ob» 


ment afterwards ibs 
Or an abſolute bond by way of jindem- 


nity £09 


Ss SE 


Notice of the commiſſioners having 


have figned or not 502 | 


all debts, both joint and ſeveral, that 


tained afterwards | ib. 
As a bail-bond forfeited before the 
bankruptcy, and an action and judg» | 
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The ceriificate hars an aQtio:!1 broughr 
againſt the huſband for debts due 
; from the wife, dum ſola £12 
In an a&ion of debt for rent — _—_ 
cate is a bar 
An attachment for ER. 4 of 
money 1s a Gebt and barred by the 
certificate 513 
Jt bars a debt on an award ib. 
A demand in trover where the demand 
can be liqundated may be proved under 
the commiſſion | 
Certificate bars a devaſtavit 
A bankrupt in Ireland obtaining his ce;- 
tificate there, if he comes into Eng- 
Jari, will be dticharged by that cer- 
tificate from a debt comracted in Ire- 
land, prior to the eommintſion 515 


A tertificate under a commiſſion in Eng- | 


jand does not bar a debt. contracted 
in the Weſt-Indies, and ſued for 
there 516 
Certificate does not diſcharge a man from 
a contingent debt 617 
An overſeer becoming bankrupt before 
ns year was out, and having the pariſh 
money in his nands, it is nat a debt 
prov eable under thie commuiſlion, and 
His certificate will not diſcharge him 


from a commitment for not paying 


over the balance of 1is accounts 2, 
Tae certificate does not dilchage the 
bankrnpt from his own expreſs col- 
kateral covenant, which does not run 
with the land, therefore the certificate 
does not difcharge the allignee of a 
Icaſe from a covenant entered into tv 
inderantfy the affignor 818 
Certificate obtained after judgmett upoy 
a bail-bond againft the hankrupt, will 
not ditcharge the batl-boud although 
it diſcharged the original debt $22 
. An execution executed againit the goods 
of the bankrupt after his certificate | 
ſgned by the creditors, cannat be 
avoided by the fubteguent akowauce 
of the creditors T7 
The certificate docs not bar an actin of 
treſpaſ. for meine profits 523 
Baukrupt executor pleadimg a folfe plea 
after the commillion iffuect, the cer ti- 
ficate will not bar the coſts $7 
: Certificate witi not bar proceſs at the 
ſuit of the crow! ibs 
Certificate of bankrupt will not dif- 
charge his fureties ._ 19. 


12,513] 


51g.518| 
| Fil 


| Certificate under the ſecond commiſſion, 


no har to their recovering over azainft 
the bankrupt £213, 
If bankrupt obtains his certificate be- 
fore the bail are fixed, it will diſcharge 
them | tb, 
It not till after, they will remain 
liable tb, 
Creditor proving his debt may proceed 
againſt the bail | 1h, 
Certificate bears no relation hack 3). 
Aad therefore property devolving to or 
acquired by bankrupt, prior to the al- 


lowance Of the certificate, paſſes to 
the aſign2es 3CZ 


| 


i 


- ou:ly diſcharges the perſon, unleſs 155. 
11 the peund are paid under the fe- 
cond commiſſion $24 
Bankrupt having obtained his certificate 
to be diſcharged vut of cuſtody its 
It arrefted to be diſcharged upon filing 
common bail 1b, 
But if there is any appearance of fraud 
the court will not interfere in a ſum- 
mary wav ny 
| Where a bankrupt 1s entitled to be diſ- 
charged by his certificate, the court to 
avoid Cincuity have ordered an exo 
retur to be entered on the batl-piece, 
without the form of a regular ſurren- 
der of the bankrupt 525 
Bit where the bankrupt himſelf is not 
entitled to be diſcharged, a motion on 
the part of the hail to enter an exonc- 
retur On the bail-piece will be re- 
fuſed | ib, 
Bankrupt in confideration of a former 
C&bt may make himſelf liable on a 
new promiſe; and his certificate will 
not be a bar 526 
Payment of intereſt upon a bond hy a 
bankrupt after the certificate, 15 an 
aumifiion of the old debt, and he is 
| liable as on a new contract £27 
The general plea of the certificate given 
by the {tatute opens the whote merits 
of the queſtion in evidence on both 
ſides 5258 
And it is not neceſſary for the defendant 
to thew in his ptea that he has -gon- 
formed, that being matter uf ev _ 
iUs 
 Plca of certificate noed not be figned 
by counſel 10. 
Certificate may be entered of record and 
the record given in evidence 


5 CG. 2, c. 30. /. ql, 


hs 
—_— 


; 


-Anrd if they pay, the certificate will be 


- 


INDE X. 


 Thancelſor 


Tn bankruptcy decides in a ſummary | 


way : 2 
But only between the creditors, the 
bankrupt, and the aſhgnees ab. | 


May dire& an iſſue upon a petition 3 


Chapman. 


One who buys and ſellsany thing though | | 
his dealing does not come under the | Cyegitor petitioning for commiſſion to 


| 
may yet become a bankrupt as a| 


. denomination of any particular trade, 


dealer and chapman 36 


Child. 

A child living with the father and earn- | 
ing money for itſelf may, if the father 
receive the money, prove Unger the 
commiffion 144 


Cfaiming a Debe. | 

Tn caſe a creditor cannot aſcertain his 
debt becauſe it depends upon unſettled | 
accounts, Or upon any other reaſonable 
ground, he is to be admitted to clam, 
2.60 

A claim does not entitle the party to re- 
ceive a dividend «6 Wh 
If a claim is not ſubſtantiated in reaſon- | 
able time the commiſſioners may ſtrike 

It out | 2b. 
Claim is uſually truck out when a final 
dividend 1 is declared ib, 


Clergyman. | 
A clergyman if he trades may become a 


bankrupt | 23. 36 

: Clothiers 
May be bankrupt 36. 
Coach. | 


Keeping a hackney coach will not make | 
a man a bankrupt 67 


Cogls. 


Dealers in coals may be bankrapt 36 
| Buyer of an intereſt in a coal-mine and 
ſelling the coals cannot 61, 62 


Commiſſion.—S:e Del Credets 


Power of the chancellor to grant a com-. 
muſlion I 
No commiſlion to be awarded but ou 
WW, petition of a creditor. , 
If a fingle creflitor or two ar mere bor 


þ 
] 


| 


1 


\ 


} Docket how to be ſtruck 


i 


| 


} 


q 


| 
| 


} 


\ But this not the practice now 


partners, the debt muſt be My) if 
two creditors 150 4. if three or more 
creditors 200 /. | [2] II 
Creditor to make aſfidayit of debt before 
a maſter jn chancery | [2] 
And give bond to the chancellor to 
prove the bankruptcy in the penalty 
of 200/. ibs 
} Which bond the chancellor may affign 
to the party grieved ib. 


ſue forth the ſame at his own coſts 
until atſignees are choſen 3] 
Commiſiioners at the meeting for the 
choice of aflignees to aſcertain the 
coſts, and order the affignees to pay 
them out of the firſt effects received 
"is 
Commiſſion does not abate by the' death 
of the king ib, 
Striking a docket does not prevent Wh 
other commiſſion unleſs a commiſſion. 
is ſealed in four days ihe 
No cavyeat allowed againſt 2 commiltion 

ibs 
There ſhould be a complete a of bank= 
ruptcy prior to the commiſſion 94 
The granting a coramifſion is not diſcre- 
tionary, but a matter of right 5 
4 Aidavit on ſuing out a commiſſion does 
not mention the particulars by which 
the party became bankrupt ib. 
Coramiſhon 1s a ſtatute execution ib 
After a trader is declared bankrupt bis 
death will not prevent further pro- 
ceedings bs .. 

| Ru. If neceſſary that he ſhould be de- 
clared bankrupt th, 
But if in a joint commiſſion one of the 
parties is dead at the time of ſuing it 
out, it is void ibs 
In a joint commiſſion all the partners 
muſt be included ib, 
' Commiſſion cannot be ſupported by a 
concerted ac of bankruptcy 101, 102 
A ſeparate commiſſion may iſſue againft 
one partner without making the reſt 
bankrupts 7 
Formerly the praRice was where there 
were ſeveral partners, to take out ſe- 
parate commiſſions againſt each as well 
as a joint commiſſion oo, 
ih, 
Separate creditors admitted by a general 
order to prove under joiat commiſſion 


7 
The 


rd of Wn ae ag TEN” TE Cen a nn - io 
LOS ET n os DK v + hn; Ohics cnt; 3" 09-7 A ARE ” =" 
ee hf Ie > So - Ars ” I- fo 7 pre 4k ; Ces : I = s _ & 
to AE, 64 2.02 EG , - —__ ' ES Ss 
Is ey os >. ” 75 EN a - 


S382 


The affignees direRed to Keep diſtinR | 
accounts without petition _ 7 
Subſequent joint commiſſion cannot Je- 
gally be ſupported while there is a ſe- 
parate commillion ſubſiſting 7,8 
But they are in fa& frequently taken | 
out after a ſeparate commiſſion 26, 
And where it is manifeſt that a more 
convenient arrangement of the bank- 
rupt's affairs would take place under a 
Joint, than under a ſeparate commil- 
ſion, the chancellor has ſuperſeded the 
ſeparate to give validity to the joint 
ib. 
Trader may bring an aftion againſt a 
perſon maliciouſly fuing out a com- 
million IO 
Or he may petition the chancellor to 
have the bond afigned _ ib, 
'The chancellor may either refer it to 
- the maſter to inquire into the da- 
mazes ſuſtained, or direct an 1iſue at. 
law, and for the better recoyery of the 
damages aftign the bond FLA 
If more than two of the commuſiioners 
die it muſt be renewed 1b. 
So if the commiſtion is loſt ib. 
Commiſſioners named in the renewed 
commiition proceed from that ftep 
_ which was left incomplete by the 
former ib, 
But half fees to be paid upon a renewed 
commiſſion [7] 
Commiſſioners may proceed under the 
commiſiion, if they haye dealt in it 
before the party's death 
17. 1-15: /. 17» [41] 
Commiſſioners not to a until they have 
taken the oath preſcribed 
5 7.2.0. 30. /. 43- [41] 
Power of the commiſſioners over _ 
bankrupt's properiy.—13 ar os Cs: F: 
2] 


Jo 2:21-F: I. 6.19. þo 8. 
Commiſfoncrs may certify to the ud cs 
that the party 15 decorne bankrupt 
5 G. 2. c. 30. /. 14- (35) 
Upon ſuch certificate the judges are re- 
quired to grant their warrant for ap- } 
prehending the bankrupt and to com- 
mit Qim to gaol [35] 
The commiſſioners by their warrant ma 
- remove him [ 36 
Deo may grant warrants to | 
ſeize tlie bankrupt's effects and his | 
| books and papers in priſon 
5 G. 2. ce. 30. þ. 14 rb, | 
Cyramillioners ray examine perſons faf-1 | 


i 


—_— 
"—_— 


j 


7, a Be © 


pected of having goods of the bank. 
rupt 1n their cuſtody, or to be indebt- 
ed to the bankrupt 
13 Eliz. c. 7. /. 5. [19] 
Tf ſuch perſons A not make a full di- 
cloſure, or deny to ſwear, he ſhall for- 
feit double the value of ſuch goods 
20 
Manner of levying ſuch forfeiture by 
Forfeiture to be diſtributed for ſatisfac- 
tion of the creditors ibs 
Perſons fraudulently claiming debts on 
bankrapt's eſtate to forfeit double 
1b, 
Perſons ſuſpeRed of having bankrupt's 
goods, refuſing to come, or being 
come, refuſing to be ſworn, he may 
be committed 216, 
VWitneſſes ſummoned to have coſts 
IF. 1.c. 15. /. It. [26] 
Perfons guilty of perjury, or ſauboraing 
others to he indicted [27 * 
| Forfeitures under the 1 F. I. c. 15. tobe 
ſued for by the creditors, only [27 | 
Money recovered to be divided among 
the creditors [27] 
Commillioners may examine the wite 
of the bankrupt 
21 7. 1.c. 19. f. 6. [30] 
Commiſſioners may examine any pero: 
for the diſcovery of the truth of debts 
due to creditors, who ſeek relief under 
the commitſſion 
21 Jac. 3... 19. þo 9-: :-.- [32.1 
May examine the bankrupt and oth: 
touching the trading act of bank- 
ruptcy, &Cc. _ 
5 G. 2. 30. f. 16. [36] (37 
Party to fien his examination $7 
Perſons refuſing to anſwer or ſign their 
examination ray be Committed 3%» 
| The queſtion to be ſpecified in the 
| warrant of commitment [38] 
If upon bhabras corpus the warrant inſufti-. 
cient, the perton to be recommitted 
until full anſwer, &Cc., 1%. 
Gaoler _ upon eſcape to forfeit OG 
39 
Gadoler refuſing to produce perſon com- 
mitted to creditor of jhe bankrupt, to 
forfeit 100 /. 19. 
Perſon making diſcovery of bankrupt's 
effects to be allowed 5 /. per cent. _ 
5 G. 2. c. 30s /. 20. 79 
Perſons accepting truſt of the bankrupt, 
and not diſclohng it, and ſubmitting to 
be examiged, to forteit 100 /, and 


| 


| 


| 
| 
| 
| 


! 


f 
] 


F 


| 


doubly 


ND. 


double the value of the eſtate | 
5 (3.2. c. 30. f. 21s [78] 
Bankrupt protected in coming to ſur- 
render, and from ſurrender until after 
the time of the laſt examination 
5 6. 2. c. 30./. 5. [71] 
Manner of opening the commiſſion 101 
Oftice copy of the petitioning creditor's 
debt received if he lives in the coun- 
try 102 
But the witneſſes to the trading and a&t 
of bankruptcy muſt attend perſon- 
ally tb, 
The commiſſioners declare the bank- 
rnptcy generally to preveyt diſputes 
as to the particular time, which, if it 
becomes material, muſt be aſcertained 
by a jury | ib, 
The depoſitions are not of a public na- 
tore, therefore the court will not 
order a copy of them | Wh 
The wife of a bankrupt cannot be exa- 
mined agzinſt her huſband touching 
his bankruptcy  Io8 


Commiſſioners. 

Commiſſioners before the at to take 
an oath—; G. 2. c. 30. fe 43» [41] 
The commiſſioners cannot break open 
' any but the bankrupt's.houſe to ſearch 
for goods | BE 102 
The commiſſioners cannot ſeize goods 
ſent on board a ſhip without paying 

_ the freight _ 102, 103 
The chanceyor will aftift the power of 
the commiſhoners 04, I04 
The commiſſioners if they ſee cauſe may 
ſummon the bankrupt to be exa- 
mined immediately upou declaring him 
bankrupt | | 105 
The commiſſioners cannot commit one | 
ſuſpeed to detain effects of thehank- 
rupt for not attending their firſt ſum- 
mons 109 
Eut there muſt be firſt a ſummons ; fe- |] 
condly, upon his refuſal or neglect, a 
warrant to bring kim before the com- 
miſſioners or a ſecond ſummons ; 
thirdly, if when brought in cuſtody 
he refuſes to he examined, or upou a 
ſecond ſuramons refuſes to come, then 
the commiſſioners have power to com- | 


mit i0.| 
Cauſe of commiſſioners commitment is 
traverſable 10. 


An aQioa ill lie againſt the. compul- | 


\ 


fioners in caſe of an illegal eommit.. 


ment IO9, TIO, I1T 
A perſon examined before commiſſioners 
1s not bound to anſwer any thing cri- 
minal : 112 
The lord chancellor has power to limit 
the commiltioners of bankrupt to 
particular enquiries. Sed Qu. tb. 
Lord chancellor refuſed to permit per- 
fons who had been examined before 
to looks into their depoſitious previous 


to a ſecond examination tb, 
Commitment. 
Commitment ould purſue the words 
of the act of parliament ..- 489 
The court very ſtri& in the conſtruction 
of the commitment | ibs 


Commiſſioners having declared a perſon 
bankrupt, certified to a judge . who 


committed him to Newgate, the com- 


mithoners ſent their warrant to the 
. gaoler to bring the bankrupt before 
them, and upon his not anſwering to 
their ſatisfaction re-committed him, 


and the re-commitment was held 


_ good 105 
A commitment of a bankrapt by com» 
miſſogers, © until. he conformed to 
their authority,” was held bad 43g 
So when the concluſion of the warrant 
was, © or otherwiſe diſcharged by due 
courſe of law” ,_ ibs 
So where the commitment was, © until 
he ſhould make a full and true diſ- 
cloſure of his eſtate and effe&s, or be 


otherwiſe delivered by due courſe of 


law? 490 


Or until the bankrupt ſhould « full an- 


'ſwer make to all ſuch queſtions as 
ſhall-be put to him as aforeſaid** » 2b, 
The commiſſioners cannot commut one 


ſuſpected to detain the bankrupt's 


effects for not attending the firſt ſum- 
mons | =" OF 
Company. | 
24. Whether a ſhare in the Stationers? 
Company will make a mau a bauk- 
raupt -.:. | | | 63 
No member of the Bank, as ſuch, can be 
a bankrupt +2 67 
Nor of the Eaſt India Company tb. 
Nor of the Engliſh Linen Company ib. 
Nor an adventurer wn the Royal Fiſhing 
trade | ibs 
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Wor any» perſon creating Exchequer 


bills 67 

Nora wernber of the Guimea Company 

0. 

Nor of thc London Afurar:ce Company 

ib, 

Nor the Royal Exchange 16, 

Nor South Sea "6. 

| Compoſition. 

Afhiznees may compound with conſent | 


. of credniors [53] A064, 
Men:iber of parliament coni pou: ding 
with his creditors is an a& ot bank- 
Tuptcy—4 C3. 43. [16] 


Concealwent.—Sce Laſt Examination. 


Condition. 


 Coramiſhnoners may appoint a verkea to 


Ppertorm a condition 29. 
__ Confignor. Es 
When conſignor of goods may ftop them 


tr: tranſitu I1 


Whe: the right to. ſtop # tranſitu 1s 


cone by actual delivery of the goods: 


4:9. 435| 


When goods may be returned 443, 444 


Contempt. 


. Whether the court of chancery will 
hee the power of the commiſſioners 
by the proceſs of contempt 103, 104. 


Contingent Orhts. 


_ If the cont ,cncy does not take P:ace 
before thc act of banxruptcy, it is not : 


a dehi t!:at can be proved 199 
But bottomree, 1-tpondentia bonds, aid 


policies of inſurance are provided for 
by:19 G&. 2, co 32. f/. 2. 1b, 


Policies upon lives are within the ſt2- 


tute .I88 
The ſtatute allows them to make a claim, 
and prove when the event takes place 
190 


. A mere cauſe of action is contingent, 


becaute the damages are uncertain 


191 
Eofts in equity do not become 2 debt 


until they are taxed 192þ 
In aunuty, tecured by covenant, the } 


growmg payments are contingent 36, 


' Therefore the certificate will not bar ac. 


cruing payments 192 
Stock lent, to be replaced generally, is a 
contingent debt I 


| 9 
If one engages to pay the debt of _ 
other, provided the, principal does not, 
if the ſurety becomes bankrupt before 
the debt 1s payable, this 1s contingent, 
and cannot be proved againſt the 
ſurety if the principal fails in pay- 
ment 198 
A man becoming bail for another 1s 
conſidered as a contingent debt, and 
if the bail commit an a& of bank- 
ruptcy before judgment, the debt 
cannot be proved againſt them 201 
A man undertaking to pay a ſum of mo- 
ney for another, does not create a 
debt proveable, but it remains in con- 
tingency 202 
But if the party undertaking to pay the 
debt of another 1s taken in execution 
for it, that 15 conſidered as payment, 
| and he may prove the dcbt ibs 
The acceptor of a bill of exchange for- 


${ the accommodation of the drawer 


caunot prove it as a debt, unleſs ha 
pays the bill before the act of bank- 
ruptcy of the drawer 203, 204 
So if a perfon becomes ſurety for anv- 
ther by hond, which he pays after the 
act of bankruptcy, he cannot prove 

it 204 
A man | becoming bail for another, if lic 
| pay the debt after an 2&6 of bank- 
_ ruptcy by the principal, cannot prove 
297 

But the ſurety ray require the creditor 
to prove, and infiſt up{n taking the 
dividead upon ſuch proot 219 


 Contracts.—$Sce Aſſicnees. 


Contract to victual the fleet is not 2 
trading ſufficient to make a man a 


bankrupt | = 
Coppholds. 
Commiſſioners may aflign copyholds 
285, 286 
The lord is to be compounded with for 
admiſiion 286 
The bargain and ſale by the commilſ- 
foners bars the bankrupt ibs 


| Therefore if he dies between the bar- 
gain and ſale and admittance of the 
bargainee, his wife ſhall not be en- 
| dowed x 2h. 


I: 


If the-commiſFoners aſſign the copyhold 
to the aſſignees under the commiffion, 
they are to be conficered as vendecs 

| | 236 

But copyholds are not uſually inſerted in 


the bargain and ſale to the aſignees, 


to avoid a double fine - #6, 
Copyhold eſtates are not affeRed by an 
extent | No 287 


Cofts. 


If the verdict is prior to the bankruptcy 


afterwards ; 184 
And there is no difference as to this 
between tort and afſum:;;/it 1%; 
But lord Henley jn one Caſe decided that 
the coſts did not become a debt until 
the judgment I91 


Coſts in equity do not become a deht 


until they are taxed 192 
Solictor carrying on ſuits in equity 


without the conſent of the majority. 


of the creditors at a meeting called for 
the purpoſe, the baakrupt's cſtate is 


not liable | 611 
But the aſſignee who employs him is 
perfonaliy liable _ 10, 


Aſignees not entit!ed to take money out 


of court, paid in by the defendant, i 
an action hrought by the bankrupt, 
without paying the attorney*s bill 74. 
An attorney entitled to retain papers de- 
livered before the a&t of bankruptcy, 
until Nis bill 1s paid 459, 465 
Coſts of the commiſſion to be paid by 
the petitioning creditor 8 
Such coſts to be taxed by ti;e comm:ſ- 
fioners, and the athgnees to repay 
them out of the firſt money recerved 
10. 

Subſequent coſts to be tax<d by 3 maſter 


in chancery, and 205, allowed him for | 


the taxation—5 G. 2. c. 30. ſj. 45 [7] 
| Bill ſettled by commiſſioners upon peti- 
tion, referred to the maſter $, 9 


Coſts of an ifſaue follow the verdi& 94 


Order cannot be reheard fer coſts only 2 


No coſts on petition where the judg-. 
ment of the commiſſioners is re- 


verſed | {S 
 Covenaue. 
Where an annuity is ſecured by deed of 


- Covenant, the growing Payments are 
cvi.tingent and cannot be proved 192 


I'N DB x. 


| 


| 


Whether bank: uptcy is a plea to an 
action of covenant for 1ent 193, 194. 

| | FL 
Whether a leaſe with a general covenant 


not to aſhgn paffes to the aiſignees 


| 300, 301 
Creodit.-S:e Set off. 


 Creditor.—S$ee The: different Denomi- 


/ rations of Creditors. 


| Creditor for a debt contraRed after the 
coſts may be proved, though taxed | 


debtor quitted trade may prove under 
the commitſion, if he is not barred b 
a prior act of bankruptcy I 


Creditor to entitle him to take out a_ 


commiſſion muſt ſwear to a debt of 
Tool, or two creditors 1501, or three 
or more creditors 2c © /. nl 
Creditor upon ſuing out a commiſſion 
muſt give bond to prove the bank=- 
raptcy--- 4 
Creditor ty proſecute the commiſſion at 
his own expence, and þe repaid out 
of the firſt money coliected =o 
Every creditor may prove lus debt with- 
out paying contribution [44] 


Creditor who lives 1emote from the 


place of meeting may prove his debt 
by aflidavit 4 [48] 
All creditors muſt come in equally, un- 
leſs they have obtained actual execu- 
tion, or obtained ſome pledge 119 
Therefore a creditor when he proves 
his debt, muſt deliver up.all ſecurities 
for the henefit of his creditors ibs 
Where proof of a debt has been ad- 
mitted without the creditor's _—_— 
ny TE 11 
Majority may bind at an adyertiſed 
t | [$2] [53] 


meeting 
Cuffoms- 

i Farmers of the cuſtoms are not trad- 

ers 58, 59 
©Damages. 


An avian to recover damages may be 
brought by a trader for maliciouſly 


ſuing out a comraifſion againſthim 10 
Daniages aſſeſſed by a jury cannot be 
proved if the yerdict is ſubſequent to 

. the commiſſion, þecauſe the damages 
are conmimgent | 197 
WS. 
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Death of Bankrupt. 
Tf bankrupt dies before coramiſſion 1s 
proceeded vnder, it is yold _ 5 
Dealing. 


What is a dealing in the commiſſion 26. 


Debts.—S:: Contingent Debts. 


Creditors m m2y prove debts without pay- | 


ing contribution 


5 G. 2.c. 30. ſ. 25. [44] 
Debts payable at a future day may be 
proved—7 G. I. c. 31. [ 42 | 


Deducting 5 /. per cent, from the divi- 
dend, to the time the ſecurites would 
become payable [42] 

Bottomree and reſpondentia bonds may 
be proved and claimed when the loſs 
happens—19 G. 2. c. 32. /. 2, [46] 

Creditors living remote from the place 
of meeting may prove by affilavit 


$ CG. 2. c..30-}..26: [48 ] 
When debts may be proved [42 | 117 
How to be proved | [42] i. 


- Where the party reſides remote from 


the place of meeting or abroad [43 

46, 

Creditor muſt ſwear whether he has a 
ſecurity or not 117 
If he has, and proves, le muſt delive 

it up for the benefit of the ereditors 


119 
Unleſs it is 2 joint ſecurity from the: 
bankrupt and another perion 20, 


Where creditor has amortgage or pledge 
from the bankrapt, he muſt apply to 
lizye it fold, and to be admitted 2 
creilitor for the reſidue ib, 

Wiere a ſecurity is depoſited generally, 
and creditor his two demands, one 
proveale and the other not, he my 
apply it to that which 1s not prove- 
able. | I20 

Clerk to a corporation proves debts due 
to them I24 


He mult produce his appointment under , 


ſeal 
Arrear of taxes to be proved by the col- 
iector 19, 


if the colleQor is the bankr -npt, a Ppa- 


riſhioner muſt prove on behalf of him- 


1elf and the reſt » | 12 
All ſecurities muſt he exhibited at the 
time of proof | 126 


So an authority from a creditor to vote | 


for aſignees, &Cc. muſt be exhibited 
FM 


F X, 


The aſſured in any policy may claims 
and prove when the loſs happens | 46 | 
Infurances for 1:ves are within the ſtatite 
I9 G, 2. 42. 28383 


| A debt made void by ſtatute ought nog. 


to be proved 185 
In uſury the afignees may obje& to tle 
proof, and are'not obliged to ſubmit 
to pay what 1s really due, as in caſes 
where a party files a bill for relief 
185, 186 
If the contra&t is originally uſurious, It 
1s void, and a bill c:innot be proved 1 
the hands of an innocent indorſee 186 
All bonds for the payment of money at 
a future day, are proveable within the 
7 G. I. c. 31. 186, 197 
A bill drawn before bankruptcy, but 
not proteſted till after, may be prove cd 
' 18 
Upon a contra for the ſale of goods at 
a future day, before the day the pur- 
chaſer became bankrupt, held not to 
be within the ſtat. 7 G. 1. becaule the 
goods were not delivered, nor the 
* contract put in writing 189 
A ſpecific ſum of money received by an 
overſcer of the poor 1s not ſuch a debt 
as can be proved under a commiſſion 
iſſued before his accounts are deliver- 
elin | 517 


Dec{\aration of Bankruptey. —See Ti: 
tle Commilliclu. 


The commitiioners declare the bank- 
ruptcy generally 102. 


Oreed.—See AR of Pankruptey. 


Every fraudulent deed executed in Enx- 
land is an act of bankruptcy $2 

But 'not a. fr auculent deed executed 
abroad 


; 99 
A deed conveying all a creditor's effeQs 


_ 1s fraudulent 84 
So if there be only a colonrable excep- 
tion of part %7 


A deed made in cont cmplation of bank 
ruptcy 1s fraudulent, and becomes an 
act of bankruptcy 89 

A deed conveying ail for the payment 
of all but one creditor is an act of 
bankruptcy 86 

A deed conveying all for the benefit of 
all the creditors 1s an act of banKk- 
ruptcy ib, 

Bnt a copveyance of part, and poſiefiign 
deliverec, if not Jone 1 cogtempla- 


' | | $924 


I N D E Xx. 


tion of bankruptcy, is not an act of 
hankruptcy 7, IL 
Not delivering poſſeſſion is evidence of 
fraud, but may be explained by cir- 
camitances 
A grant or conveyance fraudulent within 
the ſtat. 13 or 29 Eliz. is an at of 
bankruptcy 93 


Sel Credere Commiſiton. 
What it 1s 575 
An inſura:ce broker having a del credere 
commiſſion may give in evidence under 
the general iſſue a loſs upon a- policy 
happening before the bankruptcy, in 


an action by the. athignees of the. 


underwriter, for premiums upon polt- 
cies underwritten by him 575, 576 
But ſuch a lvſs cannot be proved under 


a not.ce of ſfet-off 576] 


Where a bankrupt has underwritten a 
policy to a broker having a del credere 
commiſſion, and a loſs upon the policy | 
happens before the bankruptcy, the 
broker may deduct the amount of the 
lofs from the debt he owes to the 
eſtate of the bankrupt. —And if by 


miſtake he pays it to the aflignees, he | 


may recover it from them, as money 
had and received to his uſe $77 
But where there is no de/ cr-dere commil- 
fon, the broker cannot fet-off 579 


Potietiion of the goods of the principal, 


by a faGor acting under 2 del credvr: 
commiſſion, is not within the 21 F. 1. 
c 19. /. 11, 399, 400 
And the confignor may recover againſt 
the buyer, if there has been no pay- 
ment to the ta&tor ih, 


Denial. —Sce At of Bankruptcy. 


Evidence of keeping houſe 7. 
But not itſelf an a& of bankruptcy 29. 


Keeping houſe without denial not an | 
a& of bankruptcy $5» 100 


May be explained by circumſtances 74 
Order to deny without aQual denial not 


evidence of an aCt of bankruptcy 29. | 


Denial muſt he to a creditor 7. 78 
"to a clerk or perſon authoriſed com- 
' ing from a creditor to demand money, 
and authoriſed to receive it 79 


Denial muſt be to a creditor having a 


preſent demand, and not payable at a 
future dav 78 
Concerted denial no eyzidence of an aft 


gf bankruptcy 80,81 | 


Denizen. 
Denizen may be bankrupt 
1% TY, 19./ 2 [17, 12] 
Departing the Beaſm.—S A& of 
Binkruptcy. | 


dela ved 73 


 Depoſit.—Se: Mortgage. 


Property depoulited or pledged to be fold 
before proof, as in the caſe of a mort+ 
gage 119 

Depoſit of title deeds creates an equi- 


Depcfitions 
Are not of a public nature, therefore 
the court will not order a copy of 


vebts payable at a figure day [44 4] 


Bankrupt arreſted after having obtained 
his certificate to be diſcharged 524. 
Certificate under the ſecohd commiſſion 
only difcharges the perſon, unleſs the 
eſtate produces ſufficient to pay 155. 
in the pound under the ſecond come- 
miſton | ibs 
Certificaie of bankrupt does not diC- 
charge other perſons jointly liable 
with him | [80] 


QOinidend. 


Dividend to he made after four, and 
within twelve months 


5 3. 2.0 30. þ. 33- [92] 530 
Thres weeks notice to be given in the 
London Gazette [92 


Aſhgnees to produce their accounts to 
the commilhoners, and be ſworn to 
the truth of them [92] 


| Kd _ Commiſe 
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table lien 27 2 


them 102 
Diſtreſs 

For rent before the end of the half 

year | 276 

Diſtreſs may be made for the whole ar- 
rears of rent | | 174 

- Diſcharge. ” 

Bankrupt arreſted during his time of 

privilege, to be diſcharged I13 


Certificated bankrupt diſcharged from 


But not from contingent debts 51 
Certificate diſcharges from bottomree. 
and retpondentia bonds 46 
And policies of inſurance | 46] 
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Commiſſioners to male their order for ] The chancellor upon petition rnay order 


a dividend in writing [93] 
And the aſſignee forthwith to make 
ſuch dividend as the commiſſioners 
ſhoul! c:4ler [337 [94] 530 
SeconGU atvidend to be made within 18 
months after itfuing the commilſtion 
5s E; 2.c. 30.1. 37 [94] 
Notice to be given in the London Ga- 
Zeite | [ 94 | 
Afſhignees to produce their accounts upon 
oath [94] 
Commiſſioners to order the balance ts 
be divided : 
Second dividend to he final, unleſs ELL 
effes are colleted ib, 
Bankrupt's allowancc afcertained 
s G., 2. 30. f. 7. [41] [82] [83] 
Certificite nnder ſecond commiffion will 
not. 61811; future effefs, unleſs: a 
dividend of 157, in the Pound 15 ou 
under tho tocound commilicn 
£ GG. 3.30: /. 9. [$3][24] 
Commiſſioners upon requeſt to decl: Ke, 
to the bankrupt how they have dif- 
poſed of his effects, and pay L162 OVEr- 
plus to him 1t any 
{Fe 175-546 bo $6: 27 
The lord chancellor will not interfere 


{1.00 


reſpeting a dividend within the four | 


mont!zs 530 
But after the four montis, the chaticel- 
lor upon petition will make an order 


to compel a dividend if the allignees | 


have eitects ſufficient in their hands 
'b 

The commMoners without order 
from the chancellor nay 
meetiigto compel a dividend. 1D 
Creditors not having proved 1n. time to 
receive a Grit dividend, may if they 
can rea/onably account ior the delay, 
be admnted to prove at a ſecond, 
and receive their fi { dividend hefore 
the other creditors are paid the ſecond 
$31 

But they FOR difttih a firſt J1- 
vidend, ieretore it there are 
effets Fugt 2121t to pay = Ga the firfi 
dividend equal to the other creators, 
they mult loſ2 the money 10. 
Atumpfit will lie npon the commiſtion- 
ers tvidend warrnt 
And 11 fuch aQicns the procerdings 
before the commntloners are. concli- 
ſive CyidClice 


an 


«* .v 
IDs 


[941] 


appoint 2 


not 


16. 


the aingnees to pay the divicend 531 
Qu, Whether the alligqnees may ſet off 
the dividend again a debt due to 
himſelf ib, 


Becket. 
How tobe truck 4 
Will not preverit another creditor pre- 
ceeding unleſs a commilfion is ſealed 
in four days exclufive of the day of 


ſtriking the docket ib, 
Orover 
Cannot be a bankrupt 
5 &.2,. 30 /. 40. [12] 
Opers 
May be bankrupts 30 


Gait Tndia Company. 
A man cainot be bankrupt by being a 
_ membe- thereof 67 


E jectment. 


Aſſignee cannot maintain ejectment until 
tne conveyance by communioners 1s 
Enzo ao 283, 284 

The lezie to ſupport the ejetment mult 
bear date ſublequent to the enrolment 

1b, 
Election. 

Petitioning creditor cannot ele to pro- 
ceed- at lazy » but muſt abide by the 
COMMON 22 


Altnough he has debts in different rights 


2 
When other creditors ſhall be put to 
their eleEtion of proceeding at 1aw', or 


—_—_— by the commiſſion 127 
Vheth > before or after dividend 132 
Ile bein 0 Choten aflignee does not de- 


PLLYC the paity of his right to eleQt 
1:8 

If a creditor has diſtin& debts, he may 
prove one, and proceed at law for the 
of her I 72 
Nut he cannot ſplit a demand and prove 
part, and proceed at law for the ret 
123 

Joint and fo -parate creditor muſt elect 
under which eſtate he will come 1n 

_ prefexence 267 
But he need not ele til dividend 2c3 
Taking the bankrupt in execution after 
tlic commiltiou is a conclufiye election 


T7 5 


as 


Qudorfes 


Endorſement. 


Bankrupt after a& of bankruptcy,. may | 
endorſe bill of exchange delivered 


269, 
595 
So after at of hanlruptcy he may en- 

__ dorfe bill of lading, purtuaat to a prior 


before for 65a fide conſideration 


tend fide agreement 595 
Enrolment. 
Proceedings to be-enrolled 
.. 5-G\ 2. £30. jo 41s | [3] 
Bargain and ſale muſt be enrolled 233, 
| | | 28 
_ Eſcape. L 


When an eſcap?2 1s an act of bankruptcy 


The mere being carried into anoth«cr 


county in cuſtaiy of the ofticer, 1s not | 


an eſcape to make an a& of bantk- 
ruptcy . | th. 
Penalty on gaoler ſuFering bankrupt 
committed to his cuſtouy to etcape 

| ::-. 76 

Enlarged examination.-Sec Laſt Exa- 


mination. | 
| Eſtate. 


How to beaſſigned, &c.—Sce Aſſignment. 


Bankrupt's eſtate when guilty of feluny, 

to be divided among the creditors 

5 G.2.c. 530.1. 1. EOS, 
Enidence. 

In an aQion brought by the aignees it 

is neceſſary to prove the bankrupt a 

_ trader within the ſtatutes 


And that the commiutiion was regularly 
iflued id. 
And the afgnment to the plaintiffs 29. 


And that the property ſoug:.t to be 1e- 


covered was in the bankrupt 1b, 
The petitioning creditors debt muſt be 
proved by the ſame evidence that he 
muſt have called at a trial againſt the 
bankrupt ib, 
The conteſlion of the bankrupt that he 
executed a bond to the petitioning cre- 
Citor does not waive the necellity of 
calling the ſubſcribing witneſs 1n an 
ation brought by the aſſtgnees 2%, 
The depoſitions when recorded, are evi- 
dence, in caſe of the abſence of the 


' witnet*, to prove the preciſe time of. 


the a of bankruptcy, if they are men- 


*j 


tioned therein 70. 


Bankrupt cannot be a witneſs to prove 
his owa act of bankruptcy 562 


(653 


56x | 
Aad the a& of bankruptcy 10. 


IN. D:-E:-'&. 


» 


| But if the defendant calls him, he waives 
all objections to.his evidence, and the 
bankrupt my be croſs-examined to 

' that fact by the plaintiffs 562 
The bankrupt cannot be evidence to 
ſwe:r property jn himſelf, without 
having obtained his certificate 2nd re- 
leaſed his right to the allowance, and 
the ſurplus to his ailignees 563 


due to another, although he has no 
certificate | tb, 
An unceitificated bankrupt cannot be. 
evidence to prove uſury in a creditor 

| tb. 


witne!s to diminiſh the fund 564. 
If a bankrupt has obtained his certificate 
and received his ailowance, his evi- 
dence upon releaſing the. ſurplus will 
he admiſſible to augment theeſtate 563 
When bankrupt's own declarations will 

be evidence to prove an act of bank- 

ruptcy 73. 163 
A creditor cannot be a witneſs, but if he 


| releaſcs his debt he may 


Examination.Sce Laſt Examination, 
Commilſlioners may examine other per= 


meeting [36] [37] 
May take the an{wers down in writing 


and require the pgrty to fign them 
."-."I9p] 
If the party refuſe to anſwer, or to ſign. 
his examination, nut having a reaſon=- 
able vb;ection, he may be committed 
ibs 
The queſtion to be ſpecified in the com=- 
Mitment ; [38] 
Commiſſioners are not bound implicitly 
to beheve every thing that may be 
ſworn, but muſt exerciſe their eiſcre- 
tion on the anſwers given 480 
If commitment defective in form, judne, 
upon a habees corpus, to re-comrit 38 
Commuſhioners may ſurraon and exa- 
mine perſons ſuſpected of. detaining 
the bankrupt's goods 
17. 1... 15. . 10. [25] 
The commiſſioners cannot commit per- 
ſons ſuſpected of detaining the bank - 
rupt's effects for not attending their 
fir{t ſummons 10H 


Erchequer Bills. 
Circulating exchequer bills will not make 


Exciſe. 


But he may prove property in, or adebt_ 


An uncertificated hankrupt may tbe a_ 


56e. 


ſors hetides the bankrupt, preſent at a 


we not at 
> 's 
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a man a bankrupt 67 
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Cxciſe. 
Tice commiſioners of exciſe cannot as 
ſuch be bankrupts 9 
An excifeman cannot as ſuch be a banx- 
rupt. 36 
Execution. 
Fraudulent execution not anact of bank- 
raptcy 
_ execution exccuted before an act of 
bankruptcy is not avoided by the com- 
_ miſioners alſignment 604 
Sheriff executing a fi. fa. after an at of 
bankruptcy, but before a commitiion 
ſucd out, is hihje to an action of tro- 
ver, but not of treſpaſs, at the ſuit of 
the aſiznees 10. 


Dankrupl taken out after his certifi- 
cate 15 ſigned by the creditors, and be- 
fore it 13 allowed by the chancellor, is 
valid 522 


| Exeeutor. 
If an executor becomes bankrupt, it does 
not take away his legal right to the 
executorſhip | 132 
Nor does the aMgnment affect the teN a- 
tor's aiſets, except as to any beneficial 
mterct the bankrupt may have in 
tnem 132, 133] 


If the bankrupt's executor has waſted the | 


atlets, ſuch dcvaſ/avit may be proved 
as a #cbt under the committion 124 
And the bankrupt lumſclf ſeems to be 
the perion legally entitled to prove 
| 137 
It the T.gnees have received the tetta- 
tor's property, the lord chancellor wzll 
upon petition erder the money to be 
Pad into courts or to be paid to a re- 
CElver I 54+ 130 
Of the executor Carrying on the teilator”s 
Eradc 67 


Exhibits. 

All ſecurities are to he exhivited to the 
comm1iionets at the time of proving, 
and marked by them 126 

So the authority of any perſon aQing for 

another muſt be exhibited 10 


Extent. 


An extent binds from the 7e/- of the writ 
and t1]] actual afignment by the com- 
miftioners - © 392 

-Biit the crown is barred by an a&ual af. . 

; genment 0d 


—— 


D--E-:X, 


An extent iſſued teſted the day of the 
aſſignment, and the crown was Pres 
ferred, 392 

Warrant of commiſſioners of land tax is 
not equal to an extent, ſo as to bind 
the goods from the date, but only from 
the time of executing the warrant 16, 


Factors. —See Del Cred:re Comitifilen, 
—Lien.—Set- oft, 


FaQtors may be bankrupts 
5 (7.2. c. 30. /. 39 [127 
Factor taking notes for goods ſold by 
him, the principal, and not his afhg. 
nees, are entitled to the notes 401 


Although le atts upon a del'credere com- 
An execution azainſt the goods of a] : y , x 


miffon 399 
Property in the poſſe ſion of a factor does. 

not paſs by the coramiſſioners aſſign- 

ment is, 
When faQtor has a lien 


See Aſſiznment 


Farmer. 
Cannot as ſuch be bankrupt 
5 (re 2, C. 30. fo 40. 


Fees. 
| Half fees to be paid og renewing a com- 
miſion [7] 
Fees and other expences to the choice of 
afignecs to be paid by the petitioning 
creditor [3] 
The bill to be taxed by the commiſſioners, 
and the atignees to pay ſuch bill out of 
the firſt monics received ib, 


[12] [13] 


| Felony. 
Bankrupt not ſurtendering within the 
forty-two days, or if the time is en- 
lar ved before the expiration of ſuch 
enlarged LimMCy 1s ouilty of felony 

$ G2. £30. {. I. 


Fene Covert. —Sze Wife. 
Feme covert ſole trader in the city of 
London may be bunkrupt 23 
So if ſhelives ſeparate from her huſband 
| and a6ts as a feme foley, and by any 
\ agreement, he is not in law liable fer 
her vucbts 24 


[67] 


Filterp. 
' A ſhare in the royal fiſhing trade will 
not make a man a bankrupt 67. 


Foreign 


0 00-0 


Foreign Attachment. 


Property of the bankrupt's abroad may 
be attached notwichltanding the com- 
miſion 393» 394 

If creditor in England attaches property 
abroad after the bankruptcy, and the 
produce 1s remitted to him, the affig- 

' Nees may recover 1t 305 


Fraud —Se: Ads of Bankruptcy. 


Suffering a trader to remain in poſſeflion 
of property which he has transferred 


is fraudulent 4 
Not delivering poſſefion may be ex- 
plained by circumſtances 38 


Fraudulcnt Sale. 


When an act of bankruptcy bo; 
When avoided, althougt: not. an a& of 
banxruptcy 10s 

_ Gamirg. 


What gaming avoids the certificats 500 


When the allignees are entitled to re-. 


cover penalties for money loſt by the 
bankrupt at play | 302 
Gaoler. 


To obey the commithoners warrant for 
bringing the bankrupt before them 


| | | 36} 
Gaovler ſuffering bankrupt committed to 
eſcape, to forfeit 5001. 101 


Gaoler refuſing to thew bankrupt com- 
mitted to a creditor, to forfeit 100 /, 


[39] [40] 
Guarantee. —See Surety, 
 __ Goldſmiths. 
Goldſmiths may be bankrupts 36 
Goods.—See Stoppage in Tranſitu. 
Grant.—See Ac of Bankruptcy. 


Grazier. Th 
Grazier cannot be bankrupt ſ 13] 
Yabeag Corpus —Sce Commitment. 


Bankrupt committed by commiſſioners 
may bring a habeas corpus | 

$6. 2.c. 30. /. 18. [38] 

And if the commitment is bad in form, 


but good in ſubſtance, he ſhall be re- 
committed 10. 


Yorſes. | 
Letting horſes to hire will not makg 2 
man a bankrupt 67 
Horſe dealer may be bankrupt 57 
Vouſe. | 


—_— 


When keeping houſe is an a& of hank- 
ruptcy 74 
When departing from the dwelling- 


houſe is an act of bankruptcy Sr 
| Infants 
Cannot be bankrupts 23 
Caniot be petitioning creditor, $36 
Innkeeper. 


| An innkeeper merely ſelling liquor in his 


inn, cannot be bankrupt 5 
But if he fel!s out of his houſe he may 


55+ 59 


1 The manner and not the extent of the 


trading is the true criterion & 
If the party intends to ſell out of his 
| houſe generally to all cuſtomers, al- 
thoufyh in fact he only ſold in a few 


A judge of aſhze may ſet a price upon 
his goods 59 
May be bankrupt if he turns corn-chand=- 
ler or wine-merchant 54» 55 


Anſurance. 


Policy of inſurance may be claimed and 
proved when the loſs happens 
19 G&. 2. J2+ fo 2. [46] 
So may policy of inſurance upon lives 


183 
Intereſt. | 


Intereſt not computed below the date of 
the commiſtion | | I8x 
If a mortgage 1s inadequate to the pay- 
ment of the principal and intereſt, the 
intereſt is only to be computed to the 
time of the bankruptcy ib, 


| But if the mortgage is ſufficient, the aſ-_ 


ſignees cannot redeem without pay- 
ment of intereſt, up to the time of 
rederaption | 132 
Specialty creditor cannot have intereſt 
beyond the penalty contained in his ſe- 
curity 16, 
Creditor, by note, carrying intereſt, 
may prove intereſt to the full amount 

| 19. 

If intereſt is not ſpecified in a bill or 
note, it will got carry any id, 


| _ _ Difference 


inſtances, it is ſufficient 55- 59 


Tntereſ? in caſe of furplus.—-S-e Surplus. 


t-N-D--E:-X. 


Difference hetween debts that carry in- | Cofts have heen decided not to become 


tereſt, and a ſpecial depot ot goods 
and ſtock 
Separate creditors not entitled to intereſt 


a debt until} the judgment 191, 194 


182 |But if the verdict is prior to the bank. 


ruptcy, tney may be proved 184 


upon their debts, unleſs the joint cre- fDebtor paying money to a trader after 


vitors havebeen paid 20. inthe pound 
183 


Intereſt is to be allowed by cuſtom or hy 
the courſe of trade 122 


When aflignees liablc to intereſt 279 


Fron Manufacturers 


May be bankrupts 36 


_ Joint Commiſſton. 
Toint Debts. 


Joint creditors are entitled to the joint 
fund in excluiton of ſeparate cr editors] 
237 
Formerly held that joint creditors could 
not prove under ſeparate commiſſion, 
Except to attent tour iilent from the 
certificate 237,238 
Whetterjoint crecitors may prove under 
a ſeparate commition, and receive di- 
vidends, par; pau, With the [epar ite 
creditors 238. 249 


When aſlignees under ſeparate commit. 


ſions pollcfs themſelves of the joint 
property. Qu. Whether joiat credit- 
tors can obtain an order for Eceping 
Gi{tinct accounts 250 
Where perſons in trade have heen con- 


nected in various paitnacrthips, and | 


- ajoint commiſſion acainfitem all, an 
order may be made for -ecping dif- 
tiaet accuunts of the ditferert part 
nerſhips, as well as the teparate ef- 
tate 255 

A joint and ſeveral creditor ni. elect 
whether he will prove agirſt the joint 
or ſeparate eſtate 257, 258 

But he- may come in upon the \vr- 
plus of the other if there ſhould he 
any 257 

Joint debt-1 3s not diſcharred againſt the 
ſolverit debtor by the bankruptcy and 
certificate of ls companzon 


10 Ann.c. 15. |... [803 
Tudgment. 
Not to be preterred under commiſſion 


- | 
ae | 


Office cory 'o be produced at the time 


of proct anc 


a ſecret a& of bankruptcy, in conſe. 
quence of a judgment at law, pro- 
tected 596 
The pluatiff after judgment and a writ 
of error allowed having become bank. 
rupt, his afſignees cannot ſue out a ſc, 
fa. mm their own name, to compel an 
aſſignment of errors, till ſome judg- 
ment be given 560 
A fraudiilent judgment and execution, 
though void againſt creditors, is not . 


itſelf an a&t of bankruptcy _ 97 
[A judgment with a defeaſance is not a 
contivgent debt TR | 
King. 
The King is not bound we” the bank- 
1uPt ſtatutes 392. 
Labourer. 
Labourer cannot as ſuch be a bankrupt 
| . 43 
__ Land-Jobber, 
Land jobber cannot be bankrupt 6i 
Landlord. 
Landlord may diſtrain goods while they 
re:1141n upon the premitfes, notwith- 
fanding the, aſhznment 174 


But ii he fitters goods to be fold by the 
iflignces, he can only come in with the 
reſt ftne creditors 175 

On a v;1ftrcfis for rent, the goods were 
fol, and 777. 35s. remained in ths 
conitable's h: adi whore Came a banks 
ruy!. The tenant muſt come in as a 
cre itor, the rent not remaining tt 
ſpecie 1% 

Ban aptcy isa plea to an ation of debt 
Gn the redavndum of a leaſe 512, 513 

Wliether bankruptcy 15a plea tO an 2c- 
tion of covenint cor rent. 2. 192 

May «ſtrain before the end of the haif 
vear, upon agreement to pay the rent 


11 advance | | 276 
E8and-Tax. 

The colleQor is the proper perſon to 

prove 5 a 


But if the colletor himfe!f 'hec rmes 
bankrupt, one inhabitant muſt prove 
for bunſglt and the reſt 12.4. 

| Lal 


I 


N 


Yaſt Eramination. 

Bankrupt to turrender within 42 days 

after notice left at tis houſe, or petr- 

ſonal notice if in priſon, and advertiſe- 

ment in the Gazette Is 62 

617, 2. Ce JO. f. Is. [65] 
Guilty of felony if he does not ſurrender 

G (7,2. £o 30. /. I. 1h, 
Protected during the time allowed for 

EX&MRINAtion | 

6 (reo £5 30. /. 'P [71] 
Tine, meetings to be appointed fer the 

b nkrupt's ſurrender 

& 7+ £.. Cx. JD5; {+ Bs | [69] 
Tane for ſurrendering may be enlarged, 

not exceeding 50 Jays 

g Teo. fe. £30. [o:'$---- - tb, 
Commiſtioners may examine the bank- 

rapt—1 F. 1. c. 15.f.6. * [ 62 | 
Upon interrogatories in writing 

1 FI 6-15: {o:7. [63] 
Committoners may commit the bauk- 

rapt upon his refuſal to anſwer 
4 Jo 3:2 1:6: jo Be Bo * 
Puniſhment in caſe the bankrupt commits 

erjury by his anfwer 

' F. ts £15; [.:9, | [63] 
Bankrupt to deliver up his hooks, &c. 

upon oaths CG, 2.c.30.f.4. [70] 
The bankrupt to attend the aflignees to 

aHſ in making out his accounts 

CES OSS: [70] 

Bankrupt in cuſtody for meſne procets 

to be brought before the COMMULILONETS 
_ to be examined 

& G. 2+ C. 30. |. 6. : [72] 
Expence to be paid by the eſtate ib. 
But if in execution, the commiiiioners to 

attend him [73] 
Aſionees to appoint a perſon to attend 

him in priſon to prepare fur his ex- 

amination | | 

e G.2,c- 30. [. 6. C72] [73] 
Commiſiencrs may examine the bank- 

rapt by parol or 1n writing 

5 (3.2. c. 30. þ. 16. [74] 
May examine any other perſons preſent 

at the meeting , ” ib. 
May take the anſwers down in writing, 

and require the party to fign them 2%. 


If the party refuſe to anſwer or to fign” 


his examination, not having a reaſon- 
able objeRion, he may be committed 
5 G. 2. c. 30. f. 16. | 


The queſtion to be ſpecified in the com- 
G. 2. C. 39. 
% 


mitrment—5 frm. [75] 


D-4: Xx | . 


If commitment JefeRive in form, judge, 
upon an habeas corpus brought, to re- 
commit—g G. 2.c. 30. f. 18, {75] 
Gaoler ſuffering bankrupt committed to 
eſcape, to forfeit 500). [76] 
Gaoler refuſing to ſhew bankrupt com- 
mitteul to a cre«litor, to forfeit r00/, 
5 G.2. c. 30. /- 19, ib, 
Perſons diſcovering the bankrupt's eſ- 
tote, allowed 5/. per cent. upon the 
value—s G.2. c. 30. f. 20. [78]. 
Truſtees not diſcovering the truſt to for. _ 
feit 100 /. and double the value of the 
property concealed | 
$6. S206 S860 --- F278] 
Bankrupt to attend the affignees after 
ohtaining his certificate 
$6, 2.6: 386-/. $6 88 
Tobe allowed 25s. 6d. a day during ſuc 
attendance | | [89] 
Upon refuſal toattend, commiſfioners to 
{fue a warrant to apprehend him and 
to commit him to gaol 93 
Bankrupt not ſurrendering, felony with- 
out benefit of clergy [68] 465 
Bankrupt not bound to ſurrender unti 
t:.- 1tt meeting fs 6 
But the commiſſioners have authority in 
the intermediate time to ſummons the 
bankrupt and exatnine touching his 
effets -- {EI 105 


1h, 


The commiſfioners gnay examine the 
bankrupt as to a futurediſclofure of his 
ellate and etiects, after he has finiſhed 
what is uſually called his laſt examina- 
tion | 465 

The lord chancellor may appoint the 
commiſſioners to meet to receive the 
bankrupt's ſurrender after the time 
has elapſed 465,466 

But this only to be done upon an inno- 
cent default of the hankrupt 4.66 

A ſurrender at ſuch a meeting will not 
avoid the efiet of the ſtatute ie 

Commiſhon may be ſuperſeded to put a 
ſtop to a criminal proceeding for not 
ſurrendering | 467 

Particular circumſtances preventing the 
bankrupt ſurrendering within the 

_ time, may amount to a defence upon a_ 
criminal proſecution "86, 

Coummithoners may examine the bank 
rupt to all matters touching the diſ- 
covery of his effets, notwithſtanding 
It may ſubje& him to penalties 469 

An agreement tQ pay a ſum of money to 

Pres 


i N-D.-£-X: 


_ prevent batkrupt being interrogated 
to particular queſtions is void 470 
The queſtions muſt be ſet forth in the 
commitment [75] 
Commiſſioners mnſt exerciſe their diſ- 
cretion in judging of the truth of the 
bankrupt's anſwer | 480 
The certainty required in the anſwer, 
muſt depend upon tae nature of the 
queſtion 485 
A general anſwer to particular queſtions 
| will not be ſufficient _ 48 
Commiſſioners in committing the bank | 
rupt have but a ſpecial authority 489 | 
And an action will lie againſt them if | 
they exceed it tb, 


The commitment muſt purſue the words 


of the act of parliament 76, 
It is the duty of the bankrupt to attend 
the commiſhoners until his affairs are 
finiſhed, and to aſlift the afſignees 490 
But doubtful whether there is any coer- 
cive power to compel the bankrupt 
to attend the ahgnees after he has fi- 
n:ſhed his examination _ ib 
Bankrupt not entitled to be maintained 
out of his effects during the examina- 
tion 492 
Of money given to prevent examination 


470« 477 
caſe. 


In mortgages of chattels real, the non- 
delivery of poſleſlion is not confi- 
dered as fraudulent within the 21 Fac. 


I.Co 1 339 


A proviſo in a leaſe for 21 years, that: 


the landlord ſhall re-enter on the te- 
nant's committing an a& of bank- 
ruptcy, whereon a commiſſion —m— 
HTue, is go0d 

And the commiſſioners cannot aflign forh 
leaſe i, 

Effect of a general proviſo not to aflign 

30O, ZO1 
Legacy. 

Commiſſioners cannot aſſign a legacy 
given to the ſeparate uſe of the hank- 
rupt's wife 296, 297 

But they may aſhgn a legacy left to the 
bankrupt between the ſigning the cer-" 


tificate, and the allowanceby the chan- | 


cellor 302 


Lien. 
Aſſignment does nor diveſt an equitable 
lien 454 
The law will imply a lien from the ge- 
neral courſe of trade ib. 


Or from the nature of the particulaf 
mode of dealing between the parties 


454 
A factor has a lien upon goods in his 


hands for the general balance of the 
account 455 


But not if delivered for a particular pur 
poſe tb. 

So has a packer 459 

A policy broker has a general lie #6. 


And if he parts with the policy, and it 
comes again into his hands the lien 
revives tb, 

A banker has a general lien the 

An attorney has a general lien upon 
papers delivered to him th, 

But papers received after the a& of 
bankruptcy gannot be retained 460 

A calico printer has a lien for the price 
of printing linens in his poſſeſſion, and 
alſo thoſe which he has previouſly de- 
livered he 

A miller has a lien for the price of 
grinding corn 461 


- | So has a dyer for the price of dying the 


ſpecific goods | 1D, 
The wages of the captain and his ſeamen 
have been determined to be a lien on 
the ſhip 10s 
If a perion having by law a len, parts 
with the pofſeflion of the propert?, 
his lien 1s gone Tp 
Where a perſon having repaired a ſhip, 
parted with the poſſeſſion, he loſt his 
hen i, 


Limitation of Actions. 
Where the 1iatute of limitations prevalis 


i 
Eoek Smiths 
May be bankrupts 


36 


Maintenance. 


Bankrupt not entitled to be maintained 
out of his effects during the examina- 
tion 492 

And if any perſon take part of the ef- 
fe&ts, and convert them into money for 
the necetſary maintenance of the 
bankrupt, the aſlignees may maintam 
trover againit them 10+ 


Martiage Articles. 

Bond given by the huſband to pay aſum 
of money in his life time to truſtees, 
may be proved if the huſband becomes 
a bankrupt; this beigg a debt due - 

15 


FMS: 


| his life time, and before the. bank- 
ruptcy 213. 216 
Where the father gives a bond to his in- 
tended ſon-in-law, to pay a ſum of 
money after his death, and intereſt in 
the mean time, if the condition of the 
bond is broken, and the father be- 
comes a bankrupt, this may be proved 
as a debt : | 223 
Tf a- huſband, in conſideration of mar-_ 
Triage and a portion, give a bond to 
truſtees to leave the wife if ſhe ſur- 
vived him 1,000/. this is coftitingent, 
and cannot be proved 226 
If the contingency is made to happen 
upon the inſolvency or bankruptcy of 
the huſband, that will not enable the 
_ truſtees to prove. HRT 231 
- If the aſſignees are obliged to come into 
_ equity to compel the performance of 
a truſt, they are not entitled to re- 
lief unleſs they ſecure the ſettlement 
to the wife | "$6 
._,_ Merger. 
If a creditor accept a bond after aſecret 
act of bankruptcy; it will not merge 
a previous ſimple contra debt, ſo as 
to preyent his taking out a commiſ- 


ſion | 19 
Meetings. 
Three meetings to be appointed within 
42 days ,” 
g G. 2. Co JO» | [ 69 
The ſecond meeting the time appointe 
for the choice of afſignees 262 | 


Bankrupt to ſurrender at the third meet- 


ing 67] [68] 
The third meeting may be a for 


fifty days [69] 
Member of Partiament.—S-e A& of 
Bankruptcy, | 

- Millinerg— wonnolh 

May be bankrupts 36 

Mortgage. 

Commiſſioners may affign an equity of 
redemption 235 


Mortgage miade by a bankrupt tenant 
in tail, without ſuffering a recovery, 
 commiſſioners' conveyance paſſes the 
_ eſtate againſt the mortgage aſter the 
_ death of the bankrupt © 
The commiſſioners may affign a mort- 
gage made to the wife of the bank- 
rupt 206 apes her marriages 296 
OL, &« 


The mortgage of a ſhip at fea will 58 
valid, :f the mortgagee takes all me- 
thods in his power to get poſſeſhons 
ſuch as a bill of ſale, &c. FR | 


But if he ſuffers the ſhip to come back, 


and does not take pofſeffion, it will 
not - 356 
Where a ſhip was mortgaged at ſeay 
with a proviſo that the mortgagor 
ſhould continue in poſſeſſion till failure 
of payment of the mortgage money 
on demand, the grand bill of ſale was 
delivered, and the mortgagor became 
bankrupt before the arrival of the 
ſhip, and the mortgagee took. poſſeſa 
fion on her arrival, -he may maintain 
troyer againſt :the aſſignees who took. 
the ſhip from him, notwithftauding 


he made no demand either on the. 


bankrupt cr his aſſignees " oh 
Aſſignment of a ſhare of a ſhip is gooud 
without pofſeſhon _ 362 
Creditor need not take poſſeſſion of a 
ſhip aſſigned to him in a foreign port 
| 36c 
Affignment by commiſſioners ſhall pre- 
vail againft a fecond mortgagee pur- 
chaſing in the firſt, if the ſecond mort- 
gage was made after the commiſſion 


ſued out Is +. ONS 
But if after ſecret a& of bankruptcy 
and no commiſſony 2, ibs” 


In mortgages of real eſtates, and chattels 
real, the non-delivery of pofleſſion is 
not conſidered as fraudulent within 
the ſtatute 21 F. c. 19. 3 

But where goods are pawned or mort - 


gaged, and poſſeſſion not delivered 


they paſs by the aſſignment ih. 
Mortgagee may have the premiſſes ſold 
upon petition, and prove for the re- 
ſidue I19 
But if the mortgage is from a third per- 


ſon he may prove without ſale 119 


Months.—S:: AR of Bankruptcy. 
Mutual credit..-S:e Set-off. 


Nailors 
May be bankrupts _ 36 
 Notes.—Se Bills of Exchange. 
Moticg.—S:: Relation. 


Offices. | 
What offices the commiſſioners may 
Te 


| 287 
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Bankruptcy and certificate of one part- 


I N D 

"What they cannot aſign 257 | 

| D q 

 Out{aw,—3- Act of Bankruptcy. | 
phe” Overplug. | 
To be paid to the bankrupt $25 


But crevitors upon ſecw ities carrving | 


inierett, by contract or by courſe of | 


traile, ty be paid intereſt before any 
ſurplus reſtored, _ "hs 


Partners. 


ner does not diſcharge the others 

IO elnne c. Is. /. Z+ | [80] 
Partners are joint tenants in the ſtock 

and eftects, and they continue joint | 


tenants: throughout whatever changes | 


may take place in the courſe of _ 
| 3 
Nothing is to be confidered as the F 54g 
of one partner but his proportion of 
the reſidue upon balance of the ac- 
counts 19. 
An a& of bankruptcy by ane partner is 
to many purpoſes a diſſolution of the 
partnerſnp Y | 540 
If a partner is a creditor upon the part- 
. Nerihip fund, he can have no fatis- 
faRtion but out of the ſurplus which 
ſhall remain after the joint creditors 
are paid | $41 
If there are joint and ſeparate cre- 
ditors, and one partner lends money. 
to the partnerthip, his ſeparate cre- 
editors cmnot be aiumitted upon the 
joint fund, until the joint dehts are 


paid | 54.1, 542 | 


One partner may be a creditor of atio- 
_ ther, 2nd prove his debts under a ſepa- 


E RX. 


afterwards become bankrupt, the af- 
ſigners under a joiat commiſſion can- 
not maintain trover againſt the bens 
fide vendee of ſuch partnerſhip ef- 
fects $41 
If one partner has taken out more than 
his ſhare of the partnerſhip property, 
Joint eſtate cannot prove againſt the 
ſeparate before the ſeparate creditors 
are ſatisfied 5445 545 


| Unleſs t he partner took out money with 


a view to defraud the joint eſtate 545 


} One partner bringing truſt money into 


the trade without the knowledge of 
the other, it is a ſeparate debt &5+0 
But if it is done with the knowledge and 
conſent of all the partner's 1t is a joint 
debt $5O, 551 
Papment. | 
Debtor not to be endargered by pay- 
ment to the bankrupt before he ſhall 
underſtand or Know he is become 
bankrupt [67 | 
Payment of bills of exchange and for 
g0ods 1n the courſe of trade valid, not- 
withſtanding a prior ſecret act of 
bankruptcy |  {97] 
Afignees may recover money paid by 
the bankrupt after the aft committed 


RE 554 
Except in certain caſes provided for Þb 
Katute | ib, 


If a banker pay the draft of a trader 
k-eping caſh with: him after know- 
ledge of an a& of bankruptcy, the af- 
fignees may recover the money from 
the bayker _ 535 

If the payee of a bill of exchange re- 
ceived from athird perſon as the price 


rate commiſſion 550} of aneſtate, give time to thedrawee ou 


One of tluwee partners in a ſhip and 


cargo, the outfit of winch was 4,658/. | 


pays only 4107, m_ part of his third 
{thare, and gives F1s notes for the re- 
mainder; but before they become 
dns 15 2 bankrupt. The other parties 


cannot by voluntarily diſcharging the - 


notes, ftand in His place for the ſhare 
of the profits. But the atignees are 
Entitled to a full third both of the pro- 
fits and of the valve of the ſhip «541 
If one of two partners commit a ſecret 
act oi bankruptcy, the other partner 
may, for xi valuable conſideration, and 
without fraud, diſpoſe of the partner- 


ſhip effects, and thuugh he hinifelf 


| condiiton that he ſhall allow intereſt, 
and atterwards the drawee diſcharge 
the bill, having in the mean time com- 
mitted an at of bankruptcy, this is not 
fuch a payment in the ordinary courſe 
of trade as 15 protefted by the 19 G.2. 
c. 32. and the aſlignees may recover 
the money from the payee 584, 53; 
If thedebtor pays money to a trader whe 
had committed an a& of bankruptey in 
conſequence of a judgment obtained 
by the bankrupt againſt him at law, the 
afignees cannot recover that money 
again | 
| Paymentof money by a father on putting 
| out his fon apprentice, has been held 
| good, | 


ſy 
ct 
CT 
T9 
a+ 
Rl 
2: 
Wo 
boy. 
4x8 
eo 
4 
"4 
3 


: 
" 
pe £ 
A 
22 
OE”, 
i 
BY 
+54 
; 
Þ 
Ph 
v - 
F 


But a creditor for a debt contracted after 


I N D © X: 


| good, notwithſtanding he has com-: 
mitted a ſecret ac of bankruptcy 


6091 
Pawn Sroker. | 
©u. Whether a pawn broker can be a 
bankrupt FOE | 53 
BETIEN Petjtion. 
Penalty.— See Contingent debts. 


L 


Petitivning Creditor. 
Oneor more perſons being pariners, muſt 


have a debt of 100. [10] 
Two a debt of 150c/. 16 
Three a debt of 200/. | 1Þ, 


Perſons having bonds, bills, &c. payable! 


in futuro, may be petitioning credi- 
tors iÞ. 


\ Petitioning creditor muſt have a legal 


edt © - 11 
A debt at law will ſupport a commiſfiion 
as between third perſons, although the 
ſtatute of limitations has incurred +6. 


But as againſt the bankrupt himſelf the 
ib 


caſe may be different 


A bill drawn by a debtor upon a Pay &c 


who has no effects of the drawer's in 

his hand, does not extinguiſh the ori- 
ginal debt, although the creditor neg- 
lects to give notice of its being diſho- 
noured 12 
Payment after an at of bankruptcy to 
which the creditor was privy, does not 
extinguiſh the original debt ib, 
A creditor by notes bought in at 10s. in 
the pound, is a creditor for the full 

. ſum, and may take out a commiſ- 
Non I 
A debt on an unliquidated account is a/ 
foundation for a commitlion ib, 
A tradeſman becoming ſurety for an- 


other, the creditor may take out a] 


commiſſion againſt him ib, 
A- ſolicitor's bill of fees will ſupport a 
commiſſion 16. 
Nothwithſtanding the bill is under taxa- 


tion th. 
A joint debt will ſupport a ſeparate com- 
miſfon 16 


A ſum awarded by arbitrators will ſup- 


port a commiſſion, aotwithſtanding a| 


bill filed to ſet aſide the award 18 
A creditor before the party entered into 
trade may ſue out a commiſſion 6. 


leaving off trade cannot 


Petitioning creditor's debt ſubſequent to 
a ſecret a& of bankruptcy, will not 
Cappert a commiſſion 19, 


| But the acceptance of a bond after a 


ſecret a& of bankruptcy does not ope- - 
rate to extinguiſh the ſimple contract, 
ſo as to deprive the party of a right to 
petition 19 
Indorſee of a note given before, hut in- 
dorſed after an aR of bankruptcy, may 
be a petitioning creditor _ ib, 
A creditor baving his debtor in execution 
cannot petition, 23 


| Petitioning creditor cannot ele to ſue 


the bankrupt at law tbe + 
Coſts of the commiſſion to be paid by the 
petitioning cre ditor 3 
| Such coſts to. be taxed by the commil- 
fioners, and affignees to repay then 
out of the firſt monies received ib. 


Piea.—5S, ce Certificate, 


Manner of pleading certificate $23 
Bankruptcy is a good plea to an ation of 

debt on the r:ddendum in aleaſe $12.513 
Whether bankruptcy is a plea to an ac- 


tion of covenant, $z. 518 

Commiſſioners plea in aQtions brought 

againſt them --: Fa$] 
Pledge.—5:- Mortgage. 


Pledge to hetreatcd as an equitable mort. 
$age 6 I! 9 
Property pledge! to beapplied in the firſt 

place to a debt not proveable 120 
When a byll is pledged or purchaſed 1%. 


Poſſeſion.—Sce Aſſignment. 


5|The commiſſioners may aſſign goods left 


in poſſeſſioa of the bankrupt by the 
true Owner bo! 338, 339 
W here goods are pawned or mortgaged 
and poſſeſſion not delivered, they paſs 
by the aſſignment ibs 
But if it is impoſſible to deliver the pro- 
perty at the time of the contract, it 
* will be ſufficient if the documents and 
muniments aſcertaining the right to 
the property are delivered 4350. 356 
The mortgage of a ſhip at ſea will be va- 
lid, if the mortgagee takes all methods 
in his power to get poſſeſlion, ſuch as 
a bill ofſale, &c. ib. 
But if he ſuffers the ſhip to come back, 
and does not take poſſeſſion, it will be 
within the 21 F. 1. c. 19. 


3 
:6.4If a choſe in action is aſſigned 28 2 ſe- 


curity, notice of the affignment muſt 
be given to the debtor, or it will be 
within the 2x F. J. c 19, 358 

T tz | If 


I N D 
If a bond is aſſigned as a ſecurity, the | 
bond muſt be delivered, and notice 


ſhould be given to the debtor 368 
If book debts are aflfigned, notice muſt 
be given to the debtor _ tb. 
In mortgages of real eſtates and chattels 
real, the non-delivery of poſſeſſion 1s 

- Not conſidered as fraudulent within the 
21 f» I. co 19. 339 
The 217. r. c. 19. /. rr. extends to other 
perſons goods as well as thoſe that 
originally were the baukrupt's pro- 
perty _ 368, 369 
Poffeflion of goods as cxecutor, 1s not 
within the ſtatute 133, 134 
Nor as factor 399 
The bare leaving a party in poſſeſſion 
of property without any nower to 
diſpoſe of it, is not within the ſtatute 

| 410 


Queſtions upon the 11th /. of thez1 Z.1.] 


c. 19. have more of fa&t than of law in 
them 413 

Power in bankrupt paſſes by the af- 

ſignment = 0 Wl 
Preference.—Se Aﬀignment. 

\3f a bankrupt give a preference to a cre- 
ditor under an apprehenſion of legal 
proceſs, however groundleſs, ſuch pre- 
ference 1s valid | 338 

But a voluntaty preference in contempla- 
tion of bankruptcy is void 3706 

If the preference 1s only conſequential, 
the caſe may be different, as if a pay- 
ment were meade, or an act dohe mn 
purſuance of a prior agreement 382 


Privilege.—Se- Arreſt. 
Priſon, —S-e A of Bankruptcy. 


Proceedings under Commiſſſon 


Taken for the ſecurity of the commil- 
fhoners | 


| 


| 


| 102 
Proceedings are ex parte : b, 
Proof of Debts.—S:- Debts. | 
Promiſſory Notes.—S:- Bills of Ex- 
change. 
Propertp.—Sece Poſſeflion, 
{ roſecution, 


Proſecution againſt the bankrupt for not 

ſurrendering,. may be carried on by a 

perſon who is not a cr-:ditor 463 

Lord FHeordwicke would nyt order the 

clcrk to the commiſſion to attend at 

bluc 0:4 Pailey, with the proceedings 
wg | 


35 
| Purchaſer of lands to hints his 


E X. 


under the commiſſion to ſupport 4 
proſecution againſt the bankrupt 469 
The chancellor's order to the commiſ- 
fioners to meet and receive the bank- 
rupt's ſurrender after the time ap- 
pointed by the ſtatute has elapſed, will 
not prevent a proſecution 466 
It has only the effect of declaring the 
opintou of the court: that the bankrupt 
has no intention of keeping out of the 
way fraudulently 16, 


Protection. 

Procuring protection, except by privi- 
lege of parliament, is an act of bank- 
ruptcy 93 
ProteQion as the king's ſervant, will not 
make a man a bankrupt ibs 
No merchant or trader within the bank- 
rupt law ſhall be protected by 7 Anne, 
declaring the privilege of ambailadors 
ibs 
Bankrupt protefted in going to ſur- 
render, and returning home 113. 
And from ſurrender during the time ap- 
pointed for examination ib. 
And during the enlarged time ib, 
Protection extends againſt all creditors 76, 
And to attachment for payment of mo- 
ney II5 ' 
But not againſt the bail 114 


Purchaſer. 

No purchaſer ſhall be impeached unleſs 
the commiſſion 1s ſned forth within 
five years after the act of baukruptcy_ 

] 584 

wile 
and ſon, before he was a trader, is not 
within the 21 F. 1. 293 

But if the party is a trader at the time 


of the purchaſe, the caſe will be dif- 
ferent 292 


- 


Purchaſers without notice not obliged to 
diſcover in equity ' 610 


KNelation. 


Debtor not. to be endangered by pay- 
ment to the bankrupt before he ſhall . 
underſtand or know that he is become 


bankrupt—1 F.1.c. 15. ſ. 14. [59] 


A purchaſer of the lands of a bankrups 


not to be impeached unleſs a commit- 
ſion is ſued forth within five years af- 
ter the Dankruptcy 


21 F. 1. ce 19. /. 14. [61] 


Payment of bills of exchange and for 
, Note. 
With- 


goods in the courſe of trade yalid 


4-0-0: 3; 


withſtanding a prior ſecret a& of 
OY | 
19 G. 2. 6. 32. ſ.1. [97}]- 


The tion to an act of bankruptcy is a 
caſe fer To's iſſomt j«ris, and the court will 
not ailiſt it upon motion _ 533 

An at&t of bankruptcy committed by a 
trader avoids all ads done hy the 
bankrupt, without regard to the fair- 

neſs or the fraud of them 534. 

A ſale of goods by the bankrupt after 
the act of bankruptcy committed, is a 
ſale of the aſignees property, for 
which they may maintain trover 76. 

So they may recover money paid by the 

bankrupt after the a&t committed is. 

Except in certain caſes 16, 

if the bolder of a bill of exchanze give 
time to the acceptor upon condition 
of being paid intereſt, and the bill is 
afterwards paid, the acceptor having 
committed a ſecret act of bankruptcy, 
this payment is not protefted by 
I9 G2. c 32. 584, 585 

If a banker pays the draft of a trader 
keeping caſh with them. after know- 
ledge of an a&t of bankruptcy, the 
+ (ignees may recover the money 585 

But the aſlignees having recovered the 
money, cannot alſo bring an action 
againſt the creditors to w hom the bank - 
ers paid the draft | 594 

Notwithſtanding an a& of bankruptcy, 


if the debtor pays the money to the 
bankrupt in contequence of a judg-| 


ment obtained againſt him at law, the 
alignees cannot recover that nioney 
again 
Tie act of bankruptcy reſcinds as on 
record as well as acts 7 pus 596 
If execution 1s taken out after an a&t of 
bankruptcy upon a judgment obtained 
before, the execution will not prevall 
$99 
Tf a trader afſigns goods at fea, under- 
taking to endorſe and deliver the bill 
of lading as ſoon as he receives. !t, ſuch 


_ endorſement will be good, although | 


betwixt the aſſignment and endorſe- 
ment the trader had committed an aQ 
of bankruptcy tb. 
Bankrupt may.endorſe a bill after a& off 
bankruptcy delivered before for a $014 
fide conſideration tb, 


An execution executed before; an at of | 


bankruptcy 1s not avoided by the al- 
ſ19nment . | bog 
Sheriff who executes a f. fa. upon the 
 barkrupt after an at of bankruptcy 


—_— 


% 


| but beiore a commiſſion ſued ont, 1s 
not a treſpaiſer, but the affigness may 
maintain troyer 604 
There 1s no difference between the ſhe- 

riff and the under-ſheriff 606 
Act of hankruptcy by lying in priſva 

two months, relates to the fizit arreſt 


th, 
And will over reach all intermediate 
tranſactions 7 


Payment of money by a father on put-+ 
ting out his ſon apprentice, has been 
held good, nothwithſtanding he had 
committed a ſecret at of baukruptcy 

Cog 

A purchaſer for a valuable couſidera- 
tion without notice of bankruptcy, not 
compellable to diſcover in equity any 
thing that may deprive him of a legal 
title 610 

But if a commiſſion. is aQtually taken out, 
the caſe may be ditterent iÞs 


Dent. 

Landlord may diftrain goods while they 
remain upon the premiſſes, notwith- 
ſtanding the afſignment 174 

But if he ſuffers goods to be ſold by the 

_ aflignees, he can only come in with 
the reſt of the creditors 175 

Aſſignees not perſonally liable for rent 
unleſs they take poilethion 130 

On a diftreſs for rent the goods were 
ſold, and 77 /. 4 4. remained in the 
conſtable? s hands, who became a banKk= 
rupt—The tenant muſt come in as a 
creditor, nothing remaining 1n pores 

IDs 

Bankruptcy is a plea to an aQion of debt 
on the reddendum ON A a leaſe SI%z, 5Il4. 

9y, Whether bankruptcy is a plea to an | 
"action of covenant for rent 192 

Landlord may diſtrain beſore the end of 
the half year upon agreement to pay 
rent in advance 393 


Neceiver General | 
Cannot be a bankrupt [13] 
Keſpondentia, 


Reſpondentia bonds may be claimed, and 
after the loſs may be proved [45] 


Actain.—See Lien.—Set -off..Dc! Cre. 
dere. 


 Neverſion. 
Commiſſioners may aſlign a reverſion 290. 
Saleſmen. 

May be bankrupts 


36 


Sanctuary, 


"Tt 3 
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Sanctuary. 
Taking fanfivary is an at of bank- 
1uptcy [14] 


36 
Security,—S:e Aſſignment.—Debts. 


Securitie- depoſited generally are appli- 
cable in the fiiſt inftznce to debts not 
proveable 120 

When and how ſecurities are to be bro 


Scri-ener 
May be bankiuprt 


Seizure of Dankrupt's Effects. 


The commiſhi 1:.cts cannot breuk open 
any but the bankrupt's houte 102 

| When goods have been fent on board a 
ſhip to be ſent to the bankup:'s cor- 
reſpondents abro'id, tie coramifioners 
cannot feize and take them away with- 
out paying fre'ght TO2, 103 
Commiſſioners are empowered to autho 
rize perſons by warrant under their 
 hinds and feals to break open the 
bankrupt's houſes and ſeize all his ef- 
feQs | | 32] 

Settlement. 


Settlement made before marriage, though 
witho1t portion, will be good 265 
So if made after marriige upon payment 

___ of money as a portion 16, 
If the wife is intitled to a truſt eſtate, 
the aſſigaees of the huſband cannot ob- 
tain the property without making a 
ſettlement on the wite 
Bat if they can get povil-fMion without the 
aid of a court of eyuity. Yu. Whe« 
ther the wife can obtain rehef 275 


Set-Off. 


Defendant may ſet ott in an aRtion by the 
| aſhznees 565 
Tf 4. 1s a debtor to a bankrupt hefore his 
bankruptcy, and a creditor to lim upon 
a contingency tha: takes place after 
the Þ:1/\.ruptcy, be cannot tet off nor 
have relief under the fetutc reliting 
to mutual debts _ iÞ, 
A note endorſed to a debtor of the bank - 
_ rupt's after the bankruptcy, cannot be 
fot off againit a demand by the af- 
ſignees £67 
The ſtatute r-lating to mutual creat 
an;hes in all caſes of ravutual credit, 
and does not relate to dealings in trade 
__ only : 563 
When debt due from a faftor may be ſet 
| off by a purchaſer 400 
L 


— 


269]. 


If A. and B. are joirt traders, and 7. S$. 
is indebted to 4. and B. on their joint 
account 100 /. and A. owes B, 1c0 4. 
on two ſeparate accounts, F. S. cannot 
deduR ſo much as 4's proportion of 
the 1co 1, comes to out of the joint 
debt. 

If a bond is given from a bankrupt to A. 
Payable at a future day, and a debt 
owing from 4. on fimplecontra& tothe 
bankrupt for a leſs ſum, one debt ſhall 
be {et againſt the other ib, 

A broker is entitled to dedu& money dne 
from the bankrupt to him for pre» 
miums, out of what he colleQts on the 
policy 575 

A demand againſt the bankrupt cannot 
be ſet off in trover, ſubſequent to the 
bankruptcy | 581 

A company cannot prevent the aſſiguees 
ſelling any ſtock in the name of the 
bankrupt, unleſs there 1s an expreſs 
bye law to make ſuch ſtock liable to 
the debts he may owe the company 

32 

Where debts are due in different Fw 

they cannot be ſet off ip, 


Serif. 
Execntion by ſheriff, v. hen it ſhould pre- 


vail againſt commiſiion 604. 
When not 1b, 


Nature of the aQtion to be brought by 
aſlignees againſt the ſheriff ibs 
Ship. —S:e Aflignment,—M ortgage. 


Shoemakers 


May be bankrupts 36 
Smiths 
May be bankrupts ith, 
Smuggling. 

Is a trading within the bankrupt ſtatutes 
53 
Solicitor. | 
A ſolicitor? 5 bill of fees will ſupport a 
comraifiion Ig 


Notwithſtanding the bill is under taxa- 
Lon | 10s 
Solicitor entitled to retain papers delt- 
vered before the act of bankruptcy, 
until his bil is paid 459, 460 


E:- : SULLCILOT 


I N 


| Solicitor carrying on ſuits in equity, 
without the cunfent of the major part 
of the creditor: at amecting called for 

_ that purpoſe, the baokrupt's eltate 1s 


not habie 611 
But the aſſignee wl:o empioys him is per- 
ſonally labie ib, 


Aſſig.1ees not enatitl2d tn take money out 
of court paid 113 by the dou Gant in Þ 
ation brought by the bankrupt y 


out paying the att5riey's bil ws 
Dtatures. _ 
How to be conſtrued -3. 


Henry the VIlth. 
34 and 35 H.8. cc. 34. 


The firſt ſtatute concerning bankrupts 
- 16, 


Altered by the ſubſcquent ſtatutes 23 


Elizzbeth. 
13 Eliz. c, 7. 


The lord chancellor may grant a com- | 


. miſhon to take order for the bank- 
rupt's body, lands, and goods ; and 
may ſell the bankrupr's lands, ©c, as 
well copyhold as freehold [1 [55 

Ard alſo lands, &c. purchaſed by the 
bankrupt jointly with his wife, chil- 
dren, or child, to the only uſe of the 
bankrupt | th. 

And alſo his money, goods, &c. ib. 

Commitiioners to make fale of lands of 
the bankrupt by deed indented and 
enrolled [56] 

Or otherwiſe to diſpoſe of the ſame for 

| the true ſatisfaction of the creditors 

16. 

Every ſach direQtion, &c, good againſt 
the bankrupt, his wife or heir 10, 

Purchaſers of copyhulds to pay the cuſ- 
tomary fine | hon 

Certain as of bankruptcy ſpecified | 

Upon complaint made to the con 
ſioners by any party gr 1eved, ſuſpect- 
ing the goods, © c. of the bankropt to 
be in the potlefion of any perſon, or 
any perſon to be indebted to the 
bankrupt, the commiſſioners ſhall call 
befofe them tuch perſons, and ex- 
amine them upon oath 19 | 

If ſuch perſon do not diſcloſe the truth, 


Wc, [2 o| 


D::.:E;: X. 


Manner of levying ſuch forfeiture [21] 
Forfeiture to be difiributed for fatis- 
faction of the creditors 16, 
Perſons fraudulently claiming debts on 
bankrupt's eltatc, to forfeit donble as 
much 2 fOp 
How forfeiture to be recovered [:2 
Lands, goods, Ec. purchaſed by bank- 
upt after he 1s declared bankrupt, or 
lands deſcending, reverting, or by any 
means coming to the bankrupt, to be 
atligned by the commiſioneis [| 57] 


ay 


_ James the 1ft, 


1 F.1. c. 15. ſpecifies certain as of 
Creditors may prove debts without pay- 
\ Ing contribution 


Commiſſioners may ſell. lands and gouds 
\ of the bankrupt by him transferied 


ferred upon marriage of his children, 
or other valuable confideration | 24] 


commit him in caſe of his refuſal to 


anſwer [63] 
Puniſhment in caſe the bankrupt com- 
mits perjury th, 
Commilfioners may ſummon and exa- 


bankrupt's goods , [ 2 
Ly ſons ſuſpected of having the bank - 
rupt's goods, after lawful warning, r2- 
fuſing to come, commiſſioners to ſue 
a ſecond fummons 19. 
Tf ſuch perſons refuſe to come, or being 
come, refuſeto be ſworn, or to anſwer, 
committioners may commit ſuch per- 
ſons [26} 


perſons as ſhall refuſe to come 16, 


bs 
Perſons guilty of perjury, or procuring 
others to commit perjury, to be in- 
dicted [27 
Forfeitures under this a& to ve ſued for 
by the creditors only ibs 
Commiſſioners may affign the property 
of the bankru x + the ule of the cre- 
ditors of the Nc Be [ 58 
Party to whom the aflignment is made 
may recover in his own name [5g] 


þ 


ment to the bankrupt without notice 


Commiſſioners may proceetd in the com. 


| Ft 4  miſlion 


| 
| 
| 
| 


bankruptcy [14). 


into other men's names, except trans- - 


| Commiſfioners may examine the bank 
rupt upon interropatories, and may” 


mine perſons ſafpeRed of having the” 


And alſo direQ warrants to arreſt tucn_ 


Witnetles ſuramoned to have their coſts 


Creditor not to be endangered by pay». 
or do deny to ſwear, he fthall forfeit | 


double the valt.e of all ſach goods, | ib. 
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mitfion if they haye dealt in it before 
the party's death [1] 


2T Jac. I. cc 19. 
Deſcription of perſons who may be 
bankrupts | b 4 
As of bankruptcy ſpecified [14] 
| When the commiſſioners may examine 
the bankrupt's wife 108 
Commiſſioners may grant warrants to 


break open houſes, &c. of the bank- 


rupt where his property ſhall be re- 
_ Puted to be, and to ſeize the ſame'[ 32] 
They may examine any perſon for tie 
' diſcovery of debts dune to creditors who 
ſeek relicf under the commiſiion 
The commiſſioners may proceed under 


the commiſſion when. the bankrupt by | 


fraud makes himſelf accountant to the 
king | 33. 
"The commiſoners may diſpoſe of goods, 
&c. left in the poſſeſſion of the bank- 
rupt by the permiſſion of the true 
OWner 338 | 60] 
Aiſgnment of the entailed lands of the 
bankrupt good again{tthoſe who could 
be barred by recovery, &c. 16, 
Conditional eſtates granted to the bank. 
Tupt may be redeemed by perſons ap- 
pointed by the commifioners #24] 
Purchaſers for valuable conſideration not 
to be 1mpeached, unleſs the commiſ- 
{on tued out within five years 


Anne. 
TO Ann, c. 15s 

Certificate of bankrupt not to diſcharge 

Other perions jointly liable with him 
[80] 

George the 1K. 

AED 7 G. I. C JI. | 

Perſons tax:ng bills, bonds, &c. payable 

2t a future day, to be admitted to prove 


- [9] L109] [42] [44] 


George the 2d, 
5G. 2.c. 30; 

Bankrupt to ſurrender within 42 days 
after notice in writing left at his uſual 
place of abode, or perſonal notice in 
caſe he is in priſon, and notice given 
in the Zonden Geozette that ſuch con- 
mifhon hath been iſſued, and the time 
and p!.ice of meeting [65] [66] 


ib. | 


[61] 


>” 


Commiſſioners not to appoint leſs than 
three meetings [69] 
The lord chancellor upon petition may 
enlarge the time for the bankrupt's 
ſurrender for 5o days [69] 
Bankrupt to deliver up his books, &c. 
upon oath | [70] 
Bankrupt proteted in coming to ſur- 
render, and from-ſurrender until after 
the laſt examination [71] 
Bankrupt in cuſtody upon meſne proceſs 
to be brought before the commiſſioners, 
and the expence paid out of the eſtate, 
But if in execution, the commiſſioners 
from time to time to attend him in 
priſon [72] [73] 
Bankrupt arreſted or ſued after having 
obtainedhis certificate to bediſcharged, 
and may plead the general iſſue [82] 


] | Commiſſioners to cerify to the chancel- 


lor that the bankrupt has conformed, 

\ but not to certify unleſs four parts in 
five of the creditors aſſent [84] 
Bankrupt to make oath the certificate 
and conſent of the creditors were fairly 
obtained | [86] 
Certificate not to be of force unleſs al- 
lowed by the lord chancellor 16, 
Securities given by the bankrupt, or any 
other perſon, to induce creditors to 
fign, are void | 19, 
Certificate void if bankrupt upon mar- 
riage of his children gave above 1029/7. 
unleſs he prove himſelf worth the 
ſum given over and above {uſkicient to 
pay his debts | [57] 
Certificate void for gaming, &c. ib, 
Bankrupt having obtained his certificate, 
if taken in execution, may be dif. 
charged by applying to azudge [88} 
Commiſfioners may certify to the judge, 
| &c. that the party is become bankrupt, 
| and upon ſuch certificate the judges, 
&c, are required to grant their war- 
rant for apprehending the bankrupt, 
and to commit him to gaol {35} 
Upon ſuch commitment bankrupt to be 
removed by the commiſſioners war- 
rant RS 36] 
Gaoler required to receive ſuch bank- 
rupt into cuſtody : os 
Commiſſioners empowered to grant war- 
rants to ſeize bankrupt's effects ibs 
Commiſſioners may examine the bank- 
rupt and others touching the trading, 
aQt of bankruptcy, &c. [37] 
Pariy 


Party to ſign the examination [47 
Perſons refuſing to anſwer or to fign 
their examination to be committed 36, 
Where a perſon is committed the queſ- 
tion to be ſpecified in the warrant 

| q 
If upon an habeas corpus the EEE > 
_ pears inſufficient, the perſons to be re- 
_ committed until full anſwer [38] 39] 
Or if committed for not ſigning their 
examination, to be re-committed until 
they fign 7b. 
Gaoler to forfeit 5007. upon eſcape [ 39] 
Gaoler refuſing to produce perſon com- 
mitted to creditor of the bankrupt, 
to forfeit r0o/. {40 


Perſons making diſcovery of bankrupt's 


effects to beallowed 5/. per cent. [78] 
Perſons having accepted any truſt of the 
bankrupt's property, and ſhould not 
diſcloſe it, and ſubmit to be examined, 


ſhall forfeit 1co/, and double value of | 


the eftate_ ib. 
Perſons having bonds, &c. payable at a 
future day may petition for commilſ- 
fions Fro] 
Commiſſion not to be awarded, unleſs 
upon petition of a creditor for 1007. 
or of two creditors 150/. or of three 
creditors 2001, 1b, 
Petitioning creditor to ſwear to his debt 
and give bond to prove the ns, 
2 
Compounding petitioning creditor's debt 
an a of bankruptcy {r5] 
The charge of the commiſlion to be paid 
by the petitioning creditor, who 1s to 
be repaid by the aNgaees [7] 
Notice to he given 1n the London Ga- 
zette of the choice of afſignees [48] 


_ Creditors living remote from the place. 


of meeting, may prove their debts by 
affidavit | tb, 
Creditor under 10/. not to vote in the 
choice of alſignees [49] 
Mutual credit or mutual debts to be fr 
off [96] 
Commiſſioners may appoint a provi- 
ſional aſhgnee [49] 
Proviſional aſhgnee to deliver over the 
effects to the aflignce choſen by the 
creditor [50] 
Forfeiture of 200. for not aſtigning after 
notice 


Forfeiture to be recovered by ſuch per- 


ſon as the major part of the commil- | 


/ 


——_ 
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J 


! Or make a compoſition 


iÞ, | 


fioners ſhould appoint to ſue for it 
I 
Creditors to dire where the money 5] 
ceived by the aſſignees ſhall be placed 
2 
Aſſignees with conſent of REP | 
ſubmit diſputes to arbitration '52 
33 
Bankrupt to attend the aſfignees after 
obtaining his certificate [88] 
And to be allowed 25. 6d. a day for at=- . 
tendance [89] 
Upon refuſal caieoari to iſſue a 
warrant to apprehend him, and to. 
commit him to gaol [90] 
Aſſignees not to commence ſuits in equity 
without the conſent of the creditors 
54 
Bankers, brokers, and factors, __ o 
bankrupts 12] 
Farmers, graziers, drovers, and receivers 
general, cannot as ſuch be bankrupts _ 


13 
Proceedings may be enrolled ( $ | 
No ſchedule to be annexed to the com- 
miſtioners aſſignment [40] 
Commiſhoners before they act to take an 
oath _ [ap] 
Form preſcriþed 
Commiſſions not to abate by the Me 
of the king 
Commiſſioners may examine the bank- 
rupt by parol, or in writing, con- 
cerning his trade, dealings, and effe&ts 
[74] 
May examine any other perſons preſent 
at the meeting tb. 
Anſwers to be reduced into writing ib. 
In caſe the party ſhall refuſe to anſwer, 
or do not anſwer to the ſatisfaftion of 
the commiſſioners, or ſhould refuſe to - 
ſign his examination, not having a 
reaſonable objeAtion to the wording 
thereof, he may be commirted ib. 
Commitment to ſpecify the —_ 
7 
If commitment defeQive in form, REEL 
upon habeas corpus brought, to re-com= 
mit tb, 


19 G. 2. 32. 


Payment of bills of exchange, and for 
goods in the courſe of trade valid, not- 
withſtanding a prior ſecret at of 


Ms 66 oe [97] 
Omree 


1-:N:D:2.8x. 


Bottomree and 7eſpindentia bonds, and 
policies of infurance, may be claimed 
and proved, when the lots happens 

[40 

[47] 


Certificate Wſcharges ſuch debts 
George the 3d. 
| 4 C. Jo Co 33+ 
- Manner of proceeding to obtain a COM= 
miflion 2gainſt perſons having privi- 


lege of partament [30 | 


36 GG, J. Co 90s 


Lord chancellor may oruver ſtock m the 
public funds belouging to bavxrupts, 
and ſtanding in their names, to ve 
transferred to aſhignees | 63, 


Sehoolmaſter 
- Cannot as ſuch, or by telling books to 


his ſcholars, be bankrupt 5 
Steward. 

The king's ſteward is not thereby a 

wader | 59 

Nor ſtewards of inns of court 10, 


Putting money in ſtocks will nyt make 
3 man liable to the bankrupt laws 
67 

Wor buving and ſelling ſtocks 63 
Lord chancellor may order transfer | 61 | 


Stoppage in Tranjitue | 
When goods may be ſtopped # tronfitu 


| "418 
If a merchant conſigns goods to a trader, 


and before their arrival the confignee]. 


becomes barkrupt, the merchant may 

- Nop them #n tran ſitu, if he can tb, 
Where two merchants at Leghorn made 
a conſignment to a trader in Erg/ and, 
and before the ſhip ſet ſail they: 
heard he had become a bankrupt, 
upon which they altered the confign- 
meut, it was held they might do fo 

| ib, 
1f roods are delivered to a cartier to he 
C&lvered to 2, the confignor may ſtop 
th:m before actual deitvery, it the 
coniirznee hecome bankrupt 
$0 where a tracer in Engiazd directed 
his correſpondent abroad to ſei gooes 
and draw for the amount, wich was 


70 


done, bur the bills were proteſted 
and the trader bankrupt, the con- 
tgnor may ſtop the goods ir tranfiin 


. 1 
If the conſignor ſends the bill of lating 
endorſed to the confignee, he may 
notwithſtanding Kop the goods ir tran- 
/itz, in cafe of the bankruptcy of the 
conſignee | 419, 420 
But if the conſignee aſſigns the bill of 
lading for a valuable confiderztion, 
the right of the conſignor as againſt 
the aihgnee of the confignee is gone 
| 424+ 429 
I'the conſignee to whom the bill of lading 
1s endoriev in blanks, athgn it over as 
a iecurity for acceptances given by the 
2flignee not amounting to the value of 
the goods, and afterwards by an agree. 
ment between them they become purt- 
ners In the goods, by which it appears 
that the conſignor has not been paid 
for them, the aſſignee of the bill ot 
lading cannot maintain trover againſt 
the conſignor, if he ſtop the goods tr 


tranſuu upon the inſolvency of the con- 
ſignee | 424 
When goods cannot be ſtopped mm tran/itu 
438 

Summons. ; 
Power of the commitiioners to ſummon 
: 105 

Expencesof witneſſes tobe tendered | 26 | 
| Icy 
Party ſummoned may bring afſumpft 
againſt the aſhgnees for expences 
awarded by the commiſſioners 109 

Duits. 

In aRtions at law mutuzl debts to be ſet 
off, 5 G, 2. c. 30. /. 28. [96] 565 
Debtor not tv be endingered by pay- 
mett to the bankrupt without notice 
of the bankruptcy | 584 
Proceedings under commiſſion may be 
_ enrolled, and the enrolment ſhall be 
evidence in cafe of the death of the 
witneifes, or the proceedings being 
 miſlaid [3} 
The aſhtgnees not to commence ſuits in 
equity without the conſent of the ma- 
jor p-rt of the creditors at a mect- 
ings convened for that purpoſe 553 
The atlimmees mvy_ bring an ation at 
law without firſt calling a meeting of 
the cred1ty7's Ie 
I; he aſtignees bring an ation npon a 


hp EQutrasy 
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coaatrat made with the bankrupt he- 
fore his bankruptcy, they muſt ſtate 
themſelves to be afſignees <5 52, 553 
But where the contract is made after 
the at of bankruptcy they need not 


$53 

Formerly indeb:itatus aſſumpſi did not he 
by aſlignees to recover money bond 
fide paid after a ſecret a of bank- 
ruptcy. 554 
But now the affignees in ſuch caſes have 
their eleQion to bring their action for | 
a tort or a{{ampſit_ ib, 
An action for money had and received | 
will not lie to recover the value of 
Tadia ttock, re-transferred by a trader 
after his bankruptcy 555 
But perhaps an a&ion might be framed 
to recover the value 2b. 


Bankyuptcy in the plaintiff or defendant | 


does not abate a fuit in equity 558. 
New aflignees upon the death or remo- 
val of the former, upon filing a ſup- 
plemental bill, have the benefit of the. 
former proceedings #6, 
If the plaintiff at law becomes bank- | 
Tupt the ation does not abate, but the 
aſlignees muſt proceed in the name of 
the bankrupt until after judgment 
_ Either interlocutory or final 560 


Superſcdeas. 


Superſedeas may iflue when the credi- 


tors who bave proved agree to ſuper- | 


ſede the commithon 536 
Or becauſe the commiſfion has beet 
taken out againſt a perſon not a 
trader th. 
Or becauſe no a&t of bankruptcy was 
committted ib, 
Or becauſe the commiſſion was not open- 
ed until fx months after it ſued 76, 
Tf the bankrupt petitions to ſuperſede 
the commifſion, the chancellor may 
either dire the ſuperſedes, or leave 
the bankrupt to bring an aQtion at law 
to try the bankruptcy 
The chancellor upon a petition to ſuper- 
ſede, frequently dire&s a feigned itlu- 
to try the bankruptcy 536, 537 


Surrender. —$::Laſt Examination. 


10s | 


Surety, 


If a ſurety pays a debt ſubſequent to an 
act of bankruptcy by the pringpal, h- 
Gumnot prove 201 


4 


t Bricxmat ers 


' But he has an equity to make the credi- 
tor prove in truſt for him before he 
pays 210, 211 

Qualification of this equity I 

The principal cannot prove if he has been 
paid 153 

The certificate will be no bar to an 
a&tion brought by the ſurety 202. 516 

If a ſurety takes a counter bond payable 
previous to his own, he may prove 

| ſuch bond 146. 509 


Surplus. 

If the bankrupr's eſtate is ſufficient to 
pay more than 205. in the pound, he 
is entitled to the ſurplus 535 

But all creditors upon ſecurities carrying 

7 intereſt, are to receive intereſt before 

any thing is reſtored to the bankrupt 


53$ 
Tanner 
May be bankrupt 36 
Taylor. 
Merchant taylor may be bankrupt 46 
Working taylor cannot | FA 


CTenanr. 
Sec Landlord. Rent. 


Trade, 


Defcription of trading to make a bank- 
ne 36 

' A noblewan, member of the houſe of 
comm ons, clergyman, &c. if they 
trade may be bankrupts 23 
Feme covert ſole trader in London, miy 
be bankrupt _ FLA 
Qu Whether feme covert living ſepa- 
rate from her huſb.ind, and not Within 
'ze cuſtom of London may be bankrupt 

24 

An ivfant tr ider cannot be bankrupt 23 
If a feme ſole trader commits an a&t of 
bankiuptcy, and afterwards marries, 

| ſhe cannut be bankrupt 35 
A dealer and chapman may be ba. krupt 


2 


$9 a ſcrivener | | + 
Butchers, baker S, and fators 1b. 
Perſons deali: gin ſmuggled goods 53 


bt wnhrokers 3 
| Drawnig ndredrawing bills of exchange 
may wake a *radiiiz, but not if only 


dong for a parlicular purpoſe 54, 64 
It 


INDE X. 


It was formerly held that the buying and 
feliing to make a trading mult be the 
| Pirty's principal means of living 54 
50 12 propertion to any other way he had 
of living ib, 
But it has been fince eſt. abliſhed that the 
minner, and nut tle extent of the 
trading, 15 the true criterion 55 
Therefore if the party intends to ſell ge- 
nerally to all cuſtomers, although in 
fact he only ſold in a few inſtances, 
it 3s ſufficient _ 6 


5,5 


Adventurers in the Ea? India and Guina 


Company Cannot as fach be bankrupts. 


67 

Nor the royal fiſhing trade Tp 
Nor the bank _ - 
Farmers, fgrazicrs, and drovers, cannot 
as ſuch be bankrupts [13] 
Nor the receiver general of caren 
tary taxes tb, 


Nor a public officer, as an exciſeman 36 
No handicraft occupation where nothing | 
is bought or ſold, will make a man a 
_ bankrupt 
Drawing and redrawing hills for a parti- 
cular *purpoſe will not make a man a 
bankrupt 64. 
One ſingle a&t of buying and ſeiling is 
not a ſufficient trading 
Buying and ſelling under particular re- 
ſtraints, or for particular purpoſes, is 
not within the bankrupt laws 58 
A contract to victual the fleet 1s not 2z-. 
A victualler merely as ſuch is not &<59 


Nor an 1n1-Keeper 59 
Making of alum 3s not bo 
Buying and feihing land 3s not 61 


A burer of coals 1n the mine 18 not 8Þ9Þ24. 
Buvins and fe!ling government 1ecuri- 


ties 's Ot | 63 
A ſhare in the ſtationers company will 
not make a_ man a bankrupt 10 


The having a thare in a thip if the owner 
does not freight It, will wot make 


man a bankrupt 66, 67 
Nor the haviig a ſhare in a hackney 
coach | - 67 
Nor the letting horſes to hire 10. 
To make 2 man a bankrapt the party 
muſt trave in his own right ib. 


An executur . merely diſpoſing of the 
ftnck of his teſtatur, cannot be a bank- 
rapt 26, 


The trade muſt be carried on either in 
[agla:d, from England, or to England 


67, 68 


Whcther a man is a trader or not, 1; > 
queſtion of law upon fa&s 6b 


Cranſitu.— Se Stoppage in Tranſitu, 


Creſyaſs.—S:e Aion. 
Croner, 
When trover will lie by aſlignees 604 
Trover againſt the ſheriff if 
When a demand in trover is a debt 
proveable | 514, 51% 
Truſtee. 


When truſtee for the wife of the bank- 
rupt may be admitted a creditor un- 
der the commitlien ©: 212 

The commiſſioners affignment does not 
paſs property in poſleſlion of the bank- 
rupt as atruſtee 39 

A debt due to a bankrupt as truſtee for 
another, does not paſs under the afſign- 
ment by the commiſſio:1ers 408 

The atlignor of a choſe in aftion, who 15 
become a bankrupt, may ſue the debtor 
in his own name, for the benefit of 


the aſſignee ths 


Uictualſſer.—Sce Innkeeper. 


Vitualler, merely as ſuch, cannot be 
bankrupt 59 


Pintner.—Se Innkeeper. 
Uoluntary Convepance. 
Aſſignment: will preyail againſt a volun- 


| tary conveyance 2 34 
Conveyance to truſtees after marriay«, 


ſor the wife and itlue, is a voluntary 

|  Coaveyance 205 
| Uſury. 

A debt on an uſurious contraR cannot 

be proved 13; 


Wife, —$S:c Marriage Articles, 


Commiſſioners may examine the bank. 
rupt's wife for the diſcovery of his ef. 
fe&s [39] 
But the cannot be examined BINS | 1. 
the bankruptcy of the huſband 1609 
The commiſſioners may aſlign lands. 


| tengements, 


I N D E þ . 


tenements, and hereditaments, pur- | 
chaſed by the bankrupt, jointly with 
' his wife, &c. 293 
But if the purchaſe is made before he 
eng7ges In trade, it is not within the 
ſtatute | | -". 293 
The cormiſhoners may affign a debt or 
choſe 1n aCtion due to the bankrupt's 
wife 296 
Or a mortgage made to her dum ſola 16. 
But where the relation of a wife gives 
an eſtate or ſum of money in truſt, to 
be laid out for the benefit of the wife, 
and after her death to her children ; 
and in the mean time the intereſt to 
be paid to ſuch perſon as vught to re- 
ceive the profits, the commiffioners 
cannot aflign it ib, 
So wherean eſtate 1s deviſed to the ſepa- 
rate uſe of the wife, it cannot be al- 
f1gned tb. 
Ru. Whether a legacy left to the wife, 
and not reduced into poffettion by the 
huſband, will paſs by the aſſignment 


297 


A ſettlement made hefore marriage with- | 


out a portion, 1s good againſt creditors 


265 
So after marriage, if upon payment of 
money as a portion 10s 


If a perſon gives a bond as a marriage 
portion, and the marriage takes effet, 
.1t 15 a good conſideration tb, 
Where the bankrupt would be con- 
ſidered as truſtee for the wife, his aſ- 
tignees will be ſo 267 


If the wife of a bankrupt, prior to her 


marriage, was entitled to a truſt eſtate, 
the aſignees of the- huſband are not 
entitled to the property without mak- 


Buc if they can get poſſeſlion withent the 


aid of equity. 2. | 275 
Witneſs. 

Witneſs proteted during examination, 

and eunds et redeundo 110 


An uncertificated bankrupt may be a 
witneſs to diminiſh, but not to in- 
creaſc the fund 5b2 

But if he has obtained his certificats, 
and releaſes the allowance and ſur- 


the fund | 
In a gui tam aQtion, on the ſtatute of uſury 
againſt the aſſignee of a bankrupt, for 
taking uſurious intereſt on a loan of 
money to the bankrupt before his 
bankruptcy, the bankrupt is not a 
competent witneſs tn prove the of- 
fence if he has not obtained a certifi- 
cate or repaid the money, notwithe 
ftanding he is ready to releaſe to his 
aflignees all benefit which may arife 
from the diſcharge of this debt in par- 
ticular, and all claim to allowance and 


ing the aſhgnee has proved his de- 
mand for the money lent under the 
commillion 19. 
If a bankrupt has obtained his certifi- 
cate, and received his allowance, his 
evidence will ſtil! be admiſſible to in- 


creaſe the fund $64 
A bankrupt cannot be a witneſs to prove 
his own act of bankruptcy 562 


But if the defenda::t calls him, he waives 
all objections, and te may be examined 
to that fact 2h, 

Perſons ſuramoned before the commil- 
fioners may mantain afſumpſi agamit 


ng a ſettlement upon the wife 269 


ExD or TxsE FI 


| the aſſignees tor the expences awarded 


RST VOLUME, 


plus, he may be a witneſs to increaſe. 


ſurplus 1n zeneral; and notwithſtand. 


them Iog. 


! 
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